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SIB  WILLIAM  PAGE  WOOD,  Knt.,  VIOE-CHANCELLOE: 

COMMENCING  IN  THE 

27th  year  of  the  REIGN  OF  HER  MAJESTY, 

1863. 


WALSHAM  V,  STAINTON. 

JL  HIS  was  a  motion  for  production  of  documents.  The 
suit  related  to  various  alleged  frauds  by  Henry  Stainton, 
deceased,  and  others,  in  the  former  management  of  the 
Carron  Company,  which  Company  and  its  manager  were 
parties  to  the  suit.  The  only  point  of  importance  related 
to  the  production  of  reports  prepared  from  the  books  of 
the  Company  by  an  accountant,  under  the  direction  of 
the  Company's  solicitor ;  but  the  motion  also  extended  to 
draft  pleadings,  and  briefs  for  counsel.  In  the  affidavit 
as  ta  documents  made  by  the  manager  privilege  was 
claimed  for  these  and  other  documents  as  being  confiden- 
tial communications  which  passed  between  the  agents 
and  legal  advisers  of  the  Company,  and  as  having  been 
documents  confidentially  prepared  on  behalf  of  the  Com- 
pany by  their  legal  advisers,  or  under  their  direction,  as 
to  part  of  such  documents  for  the  purposes  of  litigation 


1863. 

December  lOfA. 

Practice— Pr(h 
ducUon — Ac- 
countants' Re- 
port* — Draft 
pleadings — 
Briefs. 

The  reports  of 
an  accountant 
employed  by 
defendant's 
■olicitor  to  in- 
vestigate books, 
are  privileged 
from  produc- 
tion; so  also 
are  drafts  of 
pleadings  and 
observations 
made  upon 
briefi^,  though 
the  briefs  them* 
selves  are  not 
privileged  when 
they  consist  of 
matter  publici 
juris. 


1868. 


StaUmenU 


CASES  IN  CHANCEEY. 

then  subsisting  between  the  Company  and  the  represen- 
tatiyes  of  Henry  Stainton  with  reference  to  his  frauds, 
which  were  in  question  in  this  suit. 

In  the  schedule  several  reports  by  the  accountant  were 
specified,  one  of  which  was  described  as  having  been 
prepared  as  part  of  the  instructions  for  the  Defendant's 
answer.  Draft  pleadings  and  counsel's  briefs  were  also 
included  in  the  part  of  the  schedule  for  which  privilege 
was  claimed. 


Argument.  Mr.  Oiffard,  Q.C.,  and  Mr.  Eddis  for  the  Plaintiflfs  : — 

The  accountant  employed  to  report  upon  books  is  not 
such  a  confidential  agent  as  to  make  his  reports  privi- 
leged. We  are  entitled  to  see  the  original  books,  and 
therefore,  also,  these  extracts  and  reports  from  them : 
London  Oas  Light  Company  v.  Vestry  of  Chelsea  (a)  ; 
Lafone  v.  Falkland  Islands'  Company  (6). 

[The  Vice -Chancellor  referred  to  Curling  v.  Per- 
ring  (c).] 

The  mere  statement  in  the  affidavit,  that  the  reports 
were  prepared  by  the  direction  of  the  solicitor,  will  not 
protect  them,  because  this  is  not  the  special  duty  of  a 
solicitor,  like  the  getting  up  of  evidence,  for  which  purpose 
communications  from  the  solicitor's  agent  are  protected. 

[The  Vice-Chancellor. — Do  you  claim  to  see  the 
comments  of  the  accountant  ?] 


Mr.  Giffard. — They  might  be  privileged  if  sufficiently 

(fl)  6  Jut.  N.  S,  469  (6)  4  K.  &  J.  34. 

(c)  2  My.  &  K.  380. 


OASES  IN  CHANOEBY. 

distinguished  by  the  affidavit,  but  so  far  as  the  report  1868. 

consists  of  extracts  from  the  books  we  have  a  right  to 
see  it  ^ 


Mr.  RoUy  Q.C.,  and  Mr.  Cotton  for  the  Defendants : — 

The  reports  are  the  product  of  the  accountant's  mind, 
and  you  cannot  separate  the  figures  from  the  comments 
and  apply  different  rules  to  the  two  portions.  In  the  gas 
case  which  is  relied  on,  the  testings  of  the  engineer  were 
not  made  by  the  direction  of  the  solicitor.  The  argument 
on  the  other  side  assumes  that  these  reports  are  mere 
transcripts ;  but  that  is  not  so,  and  if  we  are  bound  to 
produce  them  the  result  will  be  that  no  solicitor  can  ever 
employ  an  accountant  to  assist  him  in  unravelling  the 
most  complicated  accounts.  The  mere  grouping  of  the 
figures  extracted  will  show  to  the  Plaintiff  our  accountant's 
view  of  the  different  items,  and  that  is  a  confidential 
opinion,  which  they  have  no  right  to  see.  These  reports 
are  within  the  principle  of  Steele  v.  Stewart  {a). 

Mr.  Oiffdrd,  in  reply : — 

The  onus  of  showing  privilege  is  on  the  Defendants, 
and  they  have  not  shown  it.  If  I  have  a  right  to  see  a 
deed,  a  map,  or  terrier,  I  have  the  same  right  to  a  copy 
or  extract,  even  though  it  were  copied  by  the  solicitor 
himself,  and  there  is  nothing  in  the  affidavit  to  show  that 
these  reports  contain  anything  more  than  copies  and 
extracts  from  the  books. 


Argument, 


Vice-chancellor  Sm  W.  Page  Wood:—  Judgm^t. 

The  principle  is  established  that  where  a  person  has 


(a)  1  Ph.  471. 

B   S 
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occasion  to  employ  a  solicitor,  and  the  solicitor,  in  order 
to  enable  himself  to  advise  on  the  matter,  calls  in  some 
other  person  to  assist  him  and  to  give  his  opinion, 
such  communications  are  as  much  privileged  as  if 
they  came  from  the  solicitor  himself.  In  such  a  case 
the  person  called  in  (here  it  was  an  accountant)  is  pro 
hac  vice  the  solicitor's  clerk.  In  the  affidavit  it  is  sworn 
that  these  were  confidential  communications  which  passed 
between  the  agents  and  legal  advisers  of  the  Company, 
and  documents  prepared  on  behalf  of  the  Company  by 
the  direction  of  the  Company's  legal  advisers.  That 
being  the  description  in  the  body  of  the  affidavit,  the 
Court  is  of  course  entitled  to  look  to  the  schedule  to  see 
whether  the  documents  specified  can  possibly  fall  within 
such  a  description.  I  find  drafts  of  pleadings  mentioned, 
and  though,  of  course,  after  an  answer  has  been  filed,  it 
becomes  public!  juris,  the  drafts  might  disclose  the  pre- 
cise character  of  confidential  communications  with  the 
solicitor,  by  showing  the  alterations  made  from  time  to 
time.  Very  little  turns  upon  the  briefs  for  counsel.  If 
the  identical  matter  in  the  brief  has  been  produced  in 
another  shape  it  is  unnecessary  to  have  production  of  the 
brief,  though  in  strictness,  so  far  as  they  are  copies  of 
matter  otherwise  publici  juris,  they  are  not  privileged, 
but  the  production  cannot  extend  to  observations,  notes, 
or  marks  by  counsel  which  may  have  been  made  upon 
the  briefs.  With  respect  to  the  substantial  subject  of 
contention,  the  reports  of  the  accountant,  I  find  it  stated 
in  the  body  of  the  affidavit  that  they  were  prepared  by 
the  direction  of  the  Company's  solicitor,  and  the  case 
therefore  falls  within  the  principle  both  of  Curling  v. 
Perring  and  Steele  v.  Stewart  A  party  to  a  cause  is 
entitled  to  the  fullest  means  of  communicating  with  his 
legal  advisers  and  obtaining  their  advice,  and  the  same 
freedom  of  communication  must  exist  between  the  solicitor 
and  the  persons  whom  he  may  require  to  call  as  witnesses 
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in  the  cause.  It  is  also  settled  that  communications 
from  an  agent  employed  by  the  solicitor  in  getting  up  the 
evidence  are  in  like  manner  privileged.  SxAmrow. 


In  this  case  there  is  a  certain  stage  in  the  proceedings 
at  which  the  accountant  must  be  considered  as  acting  as 
the  clerk  of  the  solicitor  in  preparing  these  documents. 
The  first  report  is  described  as  having  been  prepared  as 
part  of  the  instructions  for  the  answer.  Similar  state- 
ments are  not  repeated  with  respect  to  subsequent 
reports,  but  I  think  I  ought  on  this  affidavit  to  regard  all 
the  reports  as  having  been  prepared  with  reference  to 
this  litigation  by  a  confidential  agent  of  the  solicitor. 

It  was  contended  that  the  schedule  ought  to  show 
positively  that  the  documents  are  of  this  kind,  but  that 
is  not  necessary.  The  Defendant  must  swear,  as  he  has 
done,  that  the  documents  are  of  this  character,  and  the 
schedule  must  be  such  as  not  on  the  face  of  it  to  contra- 
dict the  affidavit.  Here  there  is  no  contradiction  or 
inconsistency,  and  that  is  all  that  is  requisite.  There  is 
no  reason  to  doubt  that  the  accoimtant  named  in  the 
schedule  was  one  of  the  persons  confidentially  employed 
as  alleged  in  the  affidavit. 

Therefore,  as  regards  the  actual  reports,  I  have  no 
doubt  whatever  that  they  were  prepared  by  the  accountant 
qua  clerk  of  the  solicitor,  and  fall  within  the  scope  of  the 
privilege.  If  this  were  not  so  a  client  would  have  to  tell 
his  solicitor,  **  Here  is  a  heavy  matter  of  account  to  be 
investigated ;  you  must  take  care  to  have  no  inferences 
from  the  books  put  upon  paper,  lest  they  should  become 
liable  to  production."  That  would  not  leave  tlie  means 
of  free  and  unreserved  communication,  to  which  the  client 
is  entitled.  Here  there  is  a  question  of  fraud  not  likely 
to  appear  on  the  face  of  the  books,  and  it  may  be  that  the 


Judgment 
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1868. 


Judgment. 


accountant,  or  the  solicitor,  acting  on  his  explanations, 
may  have  advised  the  client  that  particular  entries  were 
probably  of  a  fraudulent  character,  and  have  classified 
his  extracts  accordingly.  A  selection  of  extracts  made 
by  the  solicitor  or  his  agent  as  having  a  special  bearing 
on  points  in  dispute  cannot  be  produced  without  inter- 
fering with  the  freedom  of  communication  which  the  rule 
of  privilege  is  intended  to  secure. 


I  can  see  no  distinction  in  principle  between  accounts 
prepared  by  an  accoimtant  employed  by  a  solicitor  and 
those  prepared  by  the  solicitor  himself.  It  is  the  case 
of  a  solicitor  employing  a  confidential  agent.  The  same 
result  would  be  arrived  at  by  regarding  the  accountant  as 
a  person  who  is  to  give  evidence  in  the  cause. 

The  order  for  production  will  therefore  be  refused, 
except  as  to  matter  in  the  briefs  not  previously  produced 
in  another  form,  excluding  anything  in  the  nature  of 
observations  or  marks  upon  them. 


1864. 
May  2nd. 


EDEN  V.  THOMPSON. 


G, 


EORGE  EDEN,  late  of  JvbhergatCy  in  the  City  of 
York,  deceased,  by  his  will,  dated  20th  October,  1845, 
devised  a  freehold  house  and  shop,  No.  49,  Jubbergate, 
in  tlie  said  City,  to  his  wife  for  life  for  her  own  use  only, 
and  directed  that  it  should  not  be  sold  during  her  life. 


Practice — 

Landi  Clauset 

Act—Cottt. 

Where  lands 
have  been  taken 
compulsorilj, 
and  the  pur- 
chase-money paid  Into  Court  under  the  Lands  Clauses  Act,  and  before  payment  out  of  Coiu*t 
it  becomes  necessary  to  file  a  Hill  for  the  administration  of  the  landowner's  estate,  of  which 
the  fund  forms  a  i:>art,  8uch  suit  not  being  occasioned  by  adverse  claims,  the  Company  must 
pay  the  costs  of  siU  the  defendants  who  had  been  served  with  the  petition  for  transfer  of  the 
fund  to  the  credit  of  the  cause.  But  semble,  that  it  was  not  necessary  to  serve  any  of  them, 
the  object  of  the  petition  not  being  to  obtain  the  payment  of  any  money  out  of  Court 
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and  after  her  Seath  he  empowered  John  Metcalfe  and 
John  Underwood  to  sell  the  same  freehold  house  and 
shop,  provided  his  youngest  child  had  then  attained 
twenty-one,  hut  if  not,  the  rents  and  profits  thereof  were 
to  be  applied  to  the  maintenance  of  such  of  his  children 
as  might  for  the  time  being  be  minors,  and  so  soon  as 
all  his  children  attained  twenty-one  such  house  and  shop 
was  to  be  sold,  and  the  proceeds  divided  amongst  his 
children.  The  testator  died  on  the  21st  November,  1845, 
and  his  wife  died  in  1847  or  1848.  The  testator  and  his 
wife  left  surviving  them  six  children. 


1864. 


SiatemenL 


In  the  course  of  the  year  1851  the  said  freehold  pre- 
mises were  taken  by  the  Corporation  of  York  under  the 
compulsory  powers  of  the  York  Improvement  Act,  1845, 
and  the  sum  of  £880,  the  price  thereof,  was  duly  paid 
into  Court  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act. 

In  1860,  the  time  for  sale  as  provided  by  the  will 
having  arrived,  the  bill  in  this  cause  was  filed  by  one  of 
such  children  on  his  own  behalf,  and  as  next  friend  of 
the  children  of  a  deceased  brother,  against  the  trustees, 
Metcalfe  and  Underwood,  and  one  Thompson,  who  claimed 
to  be  an  incumbrancer  in  the  share  of  another  deceased 
child,  praying  in  eflfect  for  administration  of  the  testator's 
estate. 

This  petition  was  presented  by  the  Plaintiflf  for  transfer 
of  the  £380  to  the  credit  of  the  cause,  and  was  headed  in 
the  suit  and  in  the  Acts  of  Parliament,  and  was  served 
on  the  Corporation  and  all  the  Defendants.  The  only 
question  was  as  to  the  costs  of  the  Defendants  who 
appeared. 


Mr.  Batten,  for  the  petitioners : — 


1864. 


Argument, 
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We  were  obliged  to  serve  tlie  petition'  on  all  parties ; 
and  an  administration  suit  like  this  is  not  adverse  litiga- 
tion within  the  meaning  of  the  Lands  Clauses  Act  (a) ; 
therefore  the  Corporation  must  pay  all  these  costs; 
Patten  v.  Oatty  {b) ;  Haynes  v.  Barton  (c) ;  Carpmael  v. 
Prqfittid). 


Mr.  Humphreyf  for  the  Defendants,  supported  this 
view. 

Mr.  Speedy  for  the  Corporation  : — 

The  fund  ought  to  have  been  got  out  of  Court  between 
1854  and  1860,  prior  to  the  institution  of  the  suit,  when 
we  need  only  have  paid  the  costs  of  one  set  of  parties. 
At  any  rate,  we  should  not  have  to  pay  Thompson's 
costs :  he  claims  as  a  mortgagee ;  L  e.  adversely  to  the 
plaintiff  Nathan^  who  claims  to  be  entitled  discharged 
of  the  mortgage :  that  is  adverse  litigation.  Re  Hore's 
Estate  {e). 


Judgment.         ViCE- CHANCELLOR   SlR  W.   PaGE   WoOD  I — 

The  principle  of  the  later  cases  is  that  if  a  suit  has 
been  instituted  specifically  dealing  with  the  particular 
fund,  then  the  petition,  which  is  necessarily  a  petition  in 
the  suit,  should  be  served  like  any  other  petition  in  the 
suit,  and  not  merely  as  a  petition  under  the  Act ;  and  the 
practice  which  has  grown  up  has  been  to  serve  these 
petitions  upon  all  parties  to  the  suit.  Then  it  is  objected 
that  a  petition  ought  to  have  been  presented,  before  suit, 
for  payment  of  this  fund  out  of  Court,  in  which  case  it 


(a)  8.  80. 

{b)  1  W.  R.  219,  n. 

(c)  1  Dr.  &  Sm.  483. 


(d)  17  Jur.  876. 

{e)  6  Ey.  &  C.  Cas.  692. 
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would  have  been  simply  a  petition  by  the  trustees  for 
payment  to  tbem,  and  the  only  costs  payable  would  have 
been  theirs.  But  persons  whose  estates  are  taken  by  Rail- 
way Companies  or  other  such  bodies,  under  compulsory 
powers  given  to  them  for  their  own  benefit,  or  the  benefit 
of  the  parties  whom  they  represent,  are  entitled  to  deal 
with  their  estates  to  suit  their  own  convenience,  not  that- 
of  the  Company ;  and  if  it  happens  in  the  course  of  such 
dealing  that  a  suit  is  instituted,  not  being  litigation, 
properly  so  called,  but  merely  administration,  or  some 
similar  proceeding  under  the  direction  of  the  Court,  it 
will  follow  as  of  course  that  the  Company  (except  in  cases 
of  vexatious  or  wanton  proceedings,  of  which  the  Court 
would  take  special  notice,  and  with  which  it  would  know 
how  to  deal  when  they  came  before  it,)  would  have  to  pay 
the  costs  of  all  necessary  parties,  occasioned,  not  by  any 
particular  adverse  claims,  but  by  the  ordinary  course  of 
dealing  with  property.  This  principle  clearly  covers  the 
case  of  a  mortgage,  and  would  provide  for  the  payment 
of  all  the  ordinary  costs  of  mortgagor  and  mortgagee,  so 
long  as  there  was  no  suit  to  set  aside  the  mortgage,  or 
other  contest  of  that  nature  between  the  parties. 

The  Corporation,  therefore,  must  pay  all  these  costs. 

I  desire,  however,  to  add,  that  in  future  I  trust  that  in 
such  a  suit  as  this  the  plaintiff  alone  will  move  where 
the  object  is  merely  to  get  money  transferred  into  Court, 
or  carried  over  to  the  credit  of  a  particular  cause ;  the 
case  is,  of  course,  different  where  it  is  desired  that  money 
should  be  paid  out  of  Court,  but  that  I  have  not  got  to 
deal  with  here. 


Judgment. 
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February  25th, 
27th. 

Internal  FRASER  V.  WHALLEY. 

^0^^'y  GARTSIDE  V.  WHALLEY. 

InjuncHon —       '  I  ' 

PracHce—Right    J^  HESE  were  two  motions  for  injunction,  under  the 

to  begin — 
IfUerim  Order,    following  circumstances : — 

The  Directora 
of  a  Railway 

Company  are  The  Oswestry  and  Newtown  Railway y  The  Llanidloes 

2cting"on  an  M  and  Newtown  Railway,  The  Oswestry,  EUesmere,  and  Whit- 

th^sSgthe  church  Railway,  The  Newton  and  Machynlleth  Railway,  and 

isiue  of  BhareB,  The  Mid-Wales  Railway,  form  the  system  known  as  The 

after  the  par-  , 

Ucular  purpose  Welsh  Railways ;  and  by  commumcation  with  The  Brecon 
iuth'ori^i^  «^  Merthyr  Tydvil  Railway,  and  The  Dulas  Valley  Rail^ 
to^b^^^^bSir*  «£;ay,  on  the  south,  and  the  Aberystwith  and  Welsh  Coast 
Nor,inM8uing  Railway  and  The  Bishop's  Castle  Railway  on  the  north, 
them  to  have  form  the  most  direct  channel  of  communication  between 
Se  ^p^^pln-  ^®  ^^^«*  ^^^  ^®^^^  ^^  Swansea  and  Cardiff,  on  the  one 
pose  of  creating   hand,  and  Manchester  and  the  north  of  England,  on  the 

yotestomfluence 
a  coming  general   other, 
meeting. 
And  an  In- 

l^^to^^iteSL  These  railways  are  all  very  closely  allied.  The  Llan- 
theiaaueof  Buch  idloes,  the  EUesmere,  and  the  Machynlleth  railways  are 
being  a  question  worked  by  the  Oswestry  Company,  under  traflSc  arrange- 
mam«ement  of  na^nts,  and  similar  arrangements  are  pending  between  the 
the  Company,      Qswestrv  and  Mid'  Wales  Companies. 

but  an  attempt  ^ 

on  the  part  of 

prevent  such  The   Defendant   WhaUey  is  chairman  of  all  the  said 

frombeSffie  U-  Companies,  except  the  Brecon  and  Merthyr  Company, 
mateiy  carried     and  the  Boards  of  Directors  are  in  each  case  almost 

on.    Foes  v. 

Harbottle  (a)      identical. 

distinguiflhed. 

Where  an  interim  order  has  been  obtained,  and  simultaneous  applications  are  made,  on  the 
part  of  the  plaintifib  for  an  injunction  in  terms  of  the  order,  and  on  the  part  of  the  defendants 
to  discharge  the  order,  the  plainti£b  have  the  right  to  begin. 

(a)  2  Hare,  461. 
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The  Board  of  the  Oswestry  Company  consists  of  the 
Defendants,  WhaUey  (Chairman),  Penson,  Lefeaux,  Wild- 
ing, Johns,  Gartside  (Plaintiflf  in  the  second  suit),  and 
Tootal.  The  Board  of  the  Llanidloes  Company  consists 
of  the  Defendants,  WhaUey  (Chairman),  Penson,  Lefeaux, 
Wilding,  Johns,  Gartside,  and  Cleaton.  The  Board  of 
the  Mid-Wales  Company  consists  of  the  Defendants, 
WhaUey  (Chairman),  Wilding,  Lefeaux,  and  Johns,  to- 
gether with  six  other  gentlemen,  whose  names  are  not 
material.  The  Board  of  the  Aberystwiih  Company  con- 
sists of  the  Defendants,  WhaUey  (Chairman),  Wilding, 
Penson,  and  Lefeaux,  and  four  other  gentlemen.  The 
last-named  Defendants  are  also  Directors  of  all  the  other 
Bailway  Companies  ahove-mentioned,  except  the  Brecon 
and  Merthyr  Company. 


1864. 


Qartbidk 

V. 

Whallkt. 
StaUmenL 


Most  of  these  lines  were  constructed  hy  the  Plaintiflf 
iSartn,who  is  a  railway  contractor ;  and  he  was,  according 
to  the  usual  practice,  paid  largely  in  shares,  the  result  of 
which  course  of  dealing  was  to  place  him  in  a  position  to 
control  to  a  great  extent  the  action  of  the  Company,  by 
reason  of  his  great  "  voting  power,"  at  the  general  meet- 
ings. It  appeared  that  the  total  capital  of  the  Oswestry 
Company  (including  preference  and  debenture  stock),  was 
about  £800,000,  of  which  about  £240,000  was  ordinary 
stock  and  preference  stock,  the  holders  of  which  were  en- 
titled to  Tote  at  general  meetings ;  and  that  of  this 
£240,000,  about  £140,000  was  in  the  hands  of  Savin  and 
his  nominees. 

Savin  had  a  similar  preponderance  of  "  voting  power  '* 
in  the  Llanidloes  Company. 


Savin  was  also  lessee  of  the  Brecon  and  Merthyr  Com- 
pany, and  it  was  asserted  by  the  Defendants,  and  not 
denied,  that  his  interest  in  the  last-mentioned  Company 
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Fbaseb 

r. 

Whalley. 

Oabtbidb 

V. 

Whallbt. 
StaUment, 


greatly  exceeded  his  interest  in  the  Osivestry  and  Llanid- 
loes Companies  combined. 

Differences  have  lately  arisen  between  the  Welsh 
Railway  Companies  and  ihe  London  and  North-Westem 
Railway  Company;  and  it  was  asserted  by  the  Defen- 
dants, and  denied  by  Savin,  that  he  was  playing  into  the 
hands  of  the  London  and  North-Western  for  private  pur- 
poses of  his  own,  to  the  detriment  of  the  interests  of  the 
Welsh  Railways. 


The  Mid- Wales  Railway  Company  was  incorporated 
by  an  Act  of  1859  (a) ;  and  by  the  tenth  section  of  that 
Act  (6)  powers  were  given  to  the  Llanidloes  Company  to 
take  shares  in  that  undertaking. 


By  the  Mid-Wales  Railway  Act,  1860  (c),  certain  ex- 
tensions of  this  undertaking  were  authorised,  and  by  the 
d2nd  and  3drd  sections  of  that  Act  (d),  the  Oswestry  and 

(a)  22  &  23  Vict.  c.  Uiii. 

(6)  <*  10.  It  shall  be  lawful  for  the  Llanidloes  and  Newtown  Rail- 
way Company,  with  consent  of  three-fifths  of  the  votes  of  the  pro- 
prietors present  in  person  or  by  proxy  at  any  general  meeting  of  that 
Company  specially  convened  for  the  purpose,  to  acquire,  take,  and 
hold  shares  in  the  undertaking  of  the  Company,  to  any  extent  not 
exceeding  £25,000,  and  for  such  purpose  to  raise  that  sum  by  the 
creation  of  new  shares  in  their  undertaking,  and  to  appropriate  and 
dispose  of  such  shares  in  such  manner  and  to  such  person?  as  shall  be 
determined  by  such  meeting,  and  the  provisions  of  The  Companies 
Clauses  Consolidation  Act,  1845,  with  respect  to  the  transmission  of 
shares,  and  with  respect  to  the  payment  of  subscriptions,  and  the 
means  of  enforcing  the  payments  of  calls,  and  with  respect  to  the 
forfeiture  of  shares  for  non-payment  of  calls,  and  with  respect  to  the 
consolidation  of  shares  into  stock,  shall  be  applicable  to  the  raising 
of  such  sums  by  the  Llanidloes  and  Newtown  Railway  Company,  and 
to  the  shares  hereby  authorised  to  be  created,  and  to  the  holders  or 
proprietors  of  such  shares.*' 

(c)  23  &  24  Vict.  c.  cxxxiii. 

{d)  <<  32.  It  shall  be  lawful  for  the  Shrewsbury  and  Welchpool, 
and  the  Oswestry  and  Newtown  Railway  Companies,  with  the  oon- 
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Llanidloes  Companies  are  authorised  to  take  shares  in 
the  capital  to  be  raised  for  that  purpose : — 

sent  of  three-fifths  of  the  votea  of  the  proprietors  present  in  person 
or  bj  proxy  at  any  general  meeting  specially  convened  for  the  pur- 
pose, to  acquire,  take,  and  hold  shares  in  the  undertaking  of  the 
Company,  and  for  such  purpose  to  create  new  shares  in  their  under- 
takings, and  to  appropriate  and  dispose  of  such  shares  in  such  manner 
and  to  such  persons,  and  for  such  amounts  as  shall  be  determined  by 
such  meeting,  and  the  provisions  of  The  Companies  Clauses  Consoli- 
dation Act,  1845,  with  respect  to  the  transmission  of  shares,  and 
with  respect  to  the  payment  of  subscriptions  and  the  means  of 
enforcing  the  payment  of  calls,  and  with  respect  to  the  forfeiture  of 
shares  for  the  non-payment  of  calls,  and  with  respect  to  the  consoli- 
dation of  shares  into  stock,  shall  be  applicable  to  the  raising  of  such 
sums  by  those  Companies,  and  to  the  shares  hereby  authorised  to  be 
created,  and  to  the  holders  or  proprietors  of  such  shares :  Provided 
always  that  the  amount  to  be  paid  in  respect  of  those  shares  shall  not 
be  less  than  the  nominal  value  thereof,  and  that  the  amount  to  be 
subscribed  by  each  of  those  Companies  respectively  shall  not  exceed 
the  sum  of  £70,000 :  And  proyided  further,  that  no  preference  or 
priority  in  payment  of  interest  or  dividend  shall  be  attached  to  any 
of  the  shares  created  by  those  Companies  or  either  of  them  under  the 
provisions  of  this  Act,  nor  shall  the  payment  of  any  fixed  rate  of 
interest  or  dividend  be  guaranteed  upon  such  shares  or  any  of  them. 

'<  33.  It  shall  be  lawful  for  the  Llanidloes  and  Newtown  Railway 
Company,  with  the  consent  of  three-fifths  of  the  votes  of  the  pro- 
prietors present  in  person  or  by  proxy,  at  any  general  meeting  of  that 
Company  specially  convened  for  that  purpose,  to  acquire,  take  and 
hold  shares  in  the  undertaking  of  the  Company  to  any  extent  not 
exceeding  £25,000  (in  addition  to  the  sum  which  by  the  recited  Act 
they  are  authorised  to  subscribe),  and  for  such  purpose  to  create  and 
issue  new  shares  or  stock  in  their  undertaking,  of  such  amount,  and 
to  be  appropriated  and  disposed  of  in  such  manner  and  to  such  per- 
sons, and  upon  such  terms  and  conditions,  and  either  with  or  without 
any  total  or  partial,  permanent  or  temporary,  restriction  of  the  rights 
of  voting  and  qualification  as  that  Company  shall  deem  expedient, 
and  with  such  priority  in  payment  of  interest  or  dividend  as  sliall  be 
determined  by  such  meeting,  and  the  shares  so  to  be  created  and 
issued  shall  be  entitled  to  the  preferential  dividend  (if  any)  which 
may  have  been  assigned  to  them  as  aforesaid,  out  of  the  profits  of 
each  year,  in  priority  to  the  ordinary  shares  of  the  said  Llanidloes 
and  Newtown  Railway  Company ;  but  if  any  year  ending  the  31  st 
day  of  December  there  shall  not  be  profits  available  for  the  payment 
of  the  full  amount  of  such  preferential  dividend  for  that  year,  no 
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Shortly  after  the  passing  of  the  Mid-Wales  Railway 
Act,  1859,  the  Llanidloes  Company,  at  a  special  general 
meeting  convened  for  the  purpose,  authorised  the  exercise 
of  the  power  given  to  them  by  the  said  10th  section. 
There  was  some  question  whether  such  authority  had  or 
not  been  duly  withdrawn ;  but  the  point  was  treated  by 
the  Court  as  immaterial. 


On  the  27th  of  April,  1861,  the  Llanidloes  Company, 
at  a  special  general  meeting  convened  for  the  purpose, 
authorised  the  exercise  of  the  powers  given  to  them  by 
the  33rd  section  of  the  Mid-Wales  Railway  Act,  1860. 
On  the  30th  of  April,  1861,  a  similar  resolution  was 
passed  by  the  Oswestry  Company.  Neither  of  the  last- 
mentioned  resolutions  had  ever  been  withdrawn ;  but 
neither  of  them  had,  until  the  happening  of  the  acts 
complained  of,  ever  been  acted  upon  in  any  way,  and  all 
the  share  capital  of  the  Mid-Wales  Railway  Company, 
authorised  by  the  Acts  of  1859  and  1860,  had  been  long 
since  subscribed  for  by  and  issued  to  persons  other  than 
the  said  Companies. 

In  the  session  of  1863,  the  Mid-Wales  Railway 
obtained  an  Act  authorising  them  to  make  a  branch  to 
Llangurig,  and  for  that  purpose,  and  that  purpose  only, 
to  raise  ^£75,000  by  the  creation  and  issue  of  new  shares : 
no  power  was  given  by  this  Act  to  the  Oswestry  or 
Llanidloes   Company  to   take   any  shares   in   the  Mid- 


part  of  the  deficiency  shall  be  made  good  oat  of  the  profits  of  any 
subsequent  year,  or  out  of  any  other  funds  of  that  Company :  Pro- 
vided always  that  the  shares  so  to  be  created  shall  not  be  entitled  to 
a  preferential  interest  or  dividend  exceeding  £5  per  oentam  per 
annum,  and  that  the  amount  to  be  paid  in  respect  of  sach  shares 
shall  not  be  less  than  the  nominal  value  thereof,  and  that  the  terms  • 
and  conditions  to  which  those  shares  are  subjected  by  the  provisions 
of  this  Act  shall  be  dearly  stated  in  the  certificate  of  every  such 
preference  share." 
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Wales  Company.  None  of  the  shares  authorised  by  the 
Act  of  1863  had  been  issued  before  the  filing  of  the  bill, 
and  they  were  then  the  only  shares  which  the  Mid-  Wales 
Company  had  power  to  allot. 

The  Defendants  WhaUey,  LefeanXy  Wilding,  and  Pen- 
son  were,  in  conjunction  with  the  Defendant  Piercey,  who 
is  an  engineer,  promoting  various  applications  to  Parlia- 
ment for  new  lines,  to  be  brought  forward  during  the 
then  present  session,  and  it  was  asserted  by  the  Bill  that 
they  had  "  resorted  to  numerous  expedients,"  whereof  the 
issue  of  shares  hereinafter  mentioned  was  one,  ''  to  pro- 
vide monies  to  pay  the  Parliamentary  deposits  and  other 
expenses  of  promoting  the  said  pending  applications  to 
Parliament." 
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Kecently  the  Directors  of  the  Aberystwith  Bail  way 
drew  a  cheque  for  £10,000  in  favour  of  the  Defendant 
Pierceyy  in  respect  of  monies  alleged  by  them  to  be  due 
to  Ptercey,  as  their  engineer,  from  that  Company.  A 
suit  of  Gray  v.  WhaUey  was  thereupon  instituted  at  the 
instance  of  Savin,  on  behalf  of  the  shareholders  of  the 
Aberysttpith  Company,  to  restrain  the  payment  of  this 
cheque,  on  the  ground  that  such  sum  was  not  really  due 
to  Piercey,  but  had  been  drawn  in  his  favour  to  enable 
him  to  apply  such  monies  in  promoting  the  said  pending 
applications  to  Parliament.  A  motion  for  injunction  was 
made  in  that  suit,  and  was  heard  on  Saturday  and 
Monday,  February  20th  and  22nd,  1864,  when  Piercey 
was  put  under  an  undertaking  to  return  the  £10,000  if 
be  should  be  required  by  the  Court  to  do  so,  and  the 
Directors  were  put  under  an  undertaking  not  to  supply 
Piercey  with  any  more  of  the  Company's  money.  Pend- 
ing the  said  motion,  and  after  the  decision  thereon,  on 
the  same  22nd  of  February,  meetings  were  held  of  the 
Boards  of  Directors  of  the  Llanidloes ,  Oswestry ,  AberysU 
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with,  and  Mid-Walea  Companies  respectively,  in  rapid 
succession,  'extending  over  the  whole  interval  from  1 
o'clock  to  6*16  o'clock,  p.m.  ;  the  object  of  such  meetings 
being  to  determine  what  course  was  to  be  adopted  in 
consequence  of  the  judgment  on  the  said  motion. 

At  the  meeting  of  the  Mid- Wales  Company,  it  was 
determined,  at  Whalleys  suggestion,  to  apply  to  the 
Llanidloes  and  Oswestry  Companies,  to  inquire  whether 
they  were  respectively  prepared  to  subscribe  the  sums 
which  they  had  been  by  the  aforesaid  resolutions  respec- 
tively authorised  to  subscribe  towards  the  undertaking  of 
the  Mid'Wales  Company. 


At  the  meetings  of  the  Oswestry  and  Llanidloes  Com-* 
panics,  later  in  the  same  evening,  at  which  these  letters 
were  read,  the  consideration  of  the  matter  was  adjourned 
till  11-30  on  the  following  day,  February  28. 

The  Bill  of  Prober  v.  WliaUey  was  filed  on  the  morning 
of  the  23rd  of  February,  on  behalf  of  the  shareholders  in 
the  Oswestry  Company,  for  an  injunction  to  restrain  the 
Directors  of  that  Company  from  "  issuing  or  causing  or 
permitting  to  be  issued  any  new  shares  or  stock  in  the 
Oswestry  Company,  and  from  sanctioning  the  issue  of 
any  new  shares  or  stock  in  the  Llanidloes  Company."  At 
a  few  minutes  after  11  o'clock  on  the  same  mornings  an 
interim  order  over  this  day  (Saturday)  was  obtained  in 
terms  of  the  prayer,  with  liberty  for  the  Defendants  to 
move  sooner  to  discharge  the  same  on  notice,  and  liberty 
to  the  Plaintiffs  to  move  similarly  for  injunction. 


Immediately  after  such  order  was  pronounced,  Savin 
repaired  to  the  Board-room,  where  the  Defendants 
WhaUey,  Wilding,  Johns,  Penson,  and  Lefeau^  were 
sitting  as  the  Board  of  the   Llanidloes  Company,  and 
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gave  them  notice  thereof.  The  proceedings  at  this 
Board,  and  the  Board  meeting  of  the  Oswestry  Company, 
which  was  held  immediately  afterwards,  were  described 
in  an  affidavit  of  the  Defendant  Johns,  to  the  following 
effect : — 

After  stating  that  the  meeting  had  been  duly  convened 
and  attended,  and  that  when  he  entered  the  room  he 
found  business  already  commenced,  and  Wlutlley  in  the 
act  of  writing  out  the  resolution  which  he  was  about  to 
propose  in  reference  to  the  Mid- Wales  shares,  the  affi- 
davit proceeds — 


1864. 
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**  The  said  Chairman,  when  he  had  written  the  form  of 
the  said  resolution,  put  it  from  the  chair.  Such  resolution 
was  in  the  following  terms  : — 


''*  Mid' Wales. 

***The  application  from  the  Mid- Wales  Company  for 
this  Company  to  subscribe  for  and  take  the  shares  which 
this  Company  are  authorised  to  acquire  and  take  in  the 
undertaking  of  the  Mid- Wales  Company,  and  the  reso- 
lution of  the  General  Meeting  having  been  read, 

"  '  Resolved — That  the  shares  by  the  said  resolution  of 
the  General  Meeting  are  authorised  to  be  created  and 
issued,  and  that  2,500  of  such  shares,  of  the  nominal 
value  of  ;£10  per  share,  be  issued,  and  that  the  same  be 
allotted  to  such  applicants  as  the  Board  shall  see  fit  on 
payment  of  the  deposit  of  10«.  per  share.' 

"  I  spoke  agaiiist  this  resolution.  ♦  »  ♦  » 
"  Whilst  I  was  speaking,  and  shortly  after  12  o'clock 
and  before  the  said  resolution  had  been  passed,  Mr. 
Savin,  one  of  the  Plaintiffs  in  this  cause,  came  into  the 
room  where  the  said  Board  were  sitting,  and  informed 
the   persons    present  that  Vice-Chancellor  Wood  had 
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granted  an  injunction  against  the  Oswestry  Company 
mentioned  in  the  bill  in  this  suit  to  restrain  them  from 
creating  or  issuing  any  shares  of  that  Company,  or  con- 
senting to  issue  of  any  shares  by  the  Llanidloes  Com- 
pany, or  words  to  that  eflFect.  I  am  certain  that  every 
one  present  heard  and  fully  understood  the  statement  of 
Mr.  SaviUy  and  he  read  aloud  from  a  paper  in  his  hand 
the  terms  of  the  order  which  had  been  made  by  the  Yice- 
Ghancellor. 

"  On  hearing  this,  the  said  George  Hammond  Whalley 
said,  that  as  Mr.  Savin  was  his  informant  he  should  take 
no  notice  of  it,  and  I  attempted  to  proceed  with  my  obser- 
vations, in  which  I  had  been  interrupted  when  Mr.  Savin 
entered,  but  the  said  Oeorge  Hammond  Whalley  declined 
to  let  me  do  so;  and  while  I  was  speaking,  and  after 
hearing  what  Mr.  Savin  had  said,  he  put  the  aforesaid 
resolution  to  the  said  Board,  and  it  was  passed  by  the 
said  Oeorge  Hammond  Whalley,  William  Le/eavx,  Richard 
Kyrke  Penson,  and  John  Powell  Wilding^  and  against  my 
wishes. 


"  The  said  Oeorge  Hcm/mond  Whalley  then  moved  that 
it  should  be  referred  to  a  committee,  composed  of  Messrs. 
Lefeaux  and  Wilding^  to  examine  the  several  applications 
for  shares  and  to  order  such  as  they  should  approve  to  be 
entered  on  the  register. 

"  I  spoke  against  this  resolution  also,  but  it  was  passed. 


"  Immediately  after  the  adjournment  of  the  said  meet- 
ing, the  said  Oeorge  Hammond  Whalley  said,  *  We  will 
now  consider  ourselves  the  Oswestry  and  Newtown  Board,' 
and  immediately  proceeded  to  transact  the  business  of 
the  Oswestry  and  Newtown  Company:  all  the  persons 
present  being  the  same  and  holding  the  same  position 
as  at  the  preceding  meeting  of  the  Board  of  Directors 
of  the  Llanidloes  Company. 


OASES  m  CHANOEEY. 

"  The  said  George  Hammond  WhaUey  at  such  meeting 
proposed  a  resolution  to  the  said  Board  in  the  following 
terms: — 

"  *  The  application  to  this  Company  by  the  Mid-Wales 
Railway  Company  for  this  Company  now  to  subscribe  for 
and  take  the  shares  which  this  Company  are  authorised 
to  acquire  and  take  in  the  undertaking  of  the  Mid- Wales 
Company,  and  the  resolution  of  the  General  Meeting  of 
this  Company  of  the  80th  August,  1861,  having  been 
read, 

"  *  Besolyed — That  the  shares  by  the  said  resolution  of 
the  General  Meeting  of  this  Company  of  the  30th  August, 
1861,  authorised  to  be  created  for  the  purpose  of  acquiring 
and  taking  them  in  the  undertaking  of  the  Mid- Wales 
Railway  Company,  be  now  created  and  issued^  and  that 
there  be  7,000  of  such  shares,  of  the  nominal  value  of 
;£10  per  share,  and  that  such  shares  should  be  allotted  to 
such  applicants  for  the  same  as  the  Board  shall  see  fit  on 
payment  of  a  deposit  of  10«.  per  share/ 

**1  spoke  against  this  said  last-mentioned  resolution, 
and  Mr.  BeU,  the  solicitor  of  the  said  Company,  who  was 
present,  told  the  Board  that  though  Mr.  Savin  was  the 
person  who  had  informed  them  of  the  order  for  an  in- 
junction made  by  Vice-Chancellor  Wood,  they  had  better 
not  disregard  the  notice  which  he  had  given  at  the 
Llanidloes  Board. 

"  I  myself,  in  my  speech,  brought  the  said  order 
pointedly  to  the  attention  of  the  said  Board. 

**  Notwithstanding  this  knowledge,  the  said  last-stated 
resolution  was  carried  at  the  said  meeting  by  the  said 
Oeorge  Hammond  Whalley,  William  Lefeaux,  Richard 
Kyrke  Penson^  and  John  Powell  Wilding. 

"  The  said  Oeorge  Hammond  Whalley  then  moved  that 
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a  committee,  consisting  of  the  said  John  P.  Wilding  and 
Richard  K.  Penson,  should  be  appointed  to  consider  the 
application  which  had  been  made  for  shares,  and  to  order 
such  as  they  might  approve  to  be  entered  on  the  register. 
"  I  spoke  and  protested  against  this  resolution,  but  it 
was  passed  by  the  same  persons  who  had  passed  the  said 
other  resolutions." 


At  these  meetings  there  was  lying  on  the  table  a 
number  of  applications  for  the  new  shares  intended  to 
be  authorised  by  the  aforesaid  resolutions,  which  had 
been  duly  sent  in  and  signed  by  persons  in  the  interest 
of  the  Defendant  Whalley  and  those  who  acted  with  him. 

At  6  P.M.,  on  the  same  23rd  of  February,  a  meeting  of 
the  Oswesti-y  Board  was  held,  at  which  the  Defendant 
midllcy  reported  tliat  an  application  had  been  made  by 
the  Llanidloes  Company  to  the  Oswestry  Company  for 
their  consent  to  the  proposed  subscription  of  the  Llanid- 
loes Company  to  the  Mid-Wales  Company,  and  he  moved 
that  such  subscription  be  sanctioned.  The  solicitor 
thereupon  stated  that  such  sanction  must  be  subject  to 
the  said  order  for  injunction  being  discharged  ;  and  finally 
a  motion  was  passed  that  the  same  should  be  sanctioned, 
such  sanction  to  be  conditional  only,  and  not  to  take 
eflFect  or  be  in  any  way  acted  on  until  after  such  order 
for  injunction  should  have  been  discharged. 


On  the  next  morning,  February  24th,  the  bill  in  Gart- 
side  V.  Whalley  was  filed  on  behalf  of  all  the  Sliareholders 
in  the  Llanidloes  Company,  stating  the  aforesaid  facts, 
and  that  no  notice  had  been  given  of  any  of  the  aforesaid 
motions  in  the  circulars  convening  any  of  the  said  Board 
meetings,  and  that  several  of  the  Directors  of  the  said 
Company  were  absent  from  such  meetings,  and  that 
such  absent  Directors  and  some  of  those  who  were  present 
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were  ignorant  that  any  such  questions  were  to  be  brought 
forward,  and  praying  for  an  injunction  to  prevent  the 
issue  of  any  new  Llanidloes  shares. 

In  the  course  of  the  same  day  a  similar  interim  order 
to  that  which  had  been  obtained  in  Fraaer  v.  WhaUey 
was  obtained  in  this  suit  also. 
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Mr.  Daniely   for    the   Defendants   WhaUey y  Lefeaux^    Febrttary  25th, 
Penso7i,  and  Wilding^  now  proposed  to  move  to  discharge      Argument, 

these  orders ;  but  this  course  was  objected  to  by  Mr.  

Rolt,  on  behalf  of  the  Plaintiffs  in  both  suits,  who  professed 
his  readiness  to  move  at  once  for  injunctions  in  terms  of 
the  interim  orders,  and  claimed  the  right  to  begin.  This 
was,  after  some  contest,  decided  in  favour  of  the  Plaintiffs 
by  his  Honour ;  and  it  was  thereupon  settled  that  they 
should  at  once  move  for  these  injunctions :  owing,  how- 
ever, to  the  interposition  of  a  heavy  motion  {In  re  St. 
Thomas's  Hospital),  which  occupied  the  Court  during 
the  entire  of  two  days,  this  motion  was  not  made  till 
February  27th. 


Affidavits  were  filed  on  the  part  of  the  Defendants, 
which,  after  setting  out  the  above-mentioned  facts  as  to 
Savings  great  "  voting  power "  in  these  Companies,  and 
alleging  that  he  was  using  this  power  for  pui-poses  in- 
consistent with  the  welfare  of  the  Companies,  and  that  in 
his  capacity  of  contractor  he  had  made  large  claims, 
amounting  to  about  £160,000,  against  the  Companies, 
which  they  (the  Directors)  had  refused  to  pay,  and  that 
under  these  circumstances  the  Directors  had  sought  to 
"  strengthen  their  position  and  promote  the  interests  of 
the  Companies,"  by  allying  themselves  with  other  lines 
which  would  act  as  feeders  to  their  Companies ;  and  that 
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Savin  was  co-operating  with  the  London  and  North- 
western Company  to  defeat  such  alliances,  which  he  had 
hitherto  been  "  enabled,  by  his  position  of  such  preponde- 
rating Shareholder  as  aforesaid,  to  carry  into  effect ; "  and 
that  they  were  advised  that  they  had  a  legal  right  to  issue 
the  new  shares  in  question :  proceeded  as  follows : — "  We  the 
said  Directors  emphatically  deny  that  the  object  and  pur- 
pose of  sanctioning  the  issue  of  such  shares  was  wholly,  or 
partly,  or  in  any  manner,  to  raise  money  for  the  prosecution 
of  the  said  pending  or  any  applications  to  Parliament;"  but 
they  admitted  that  they  had  availed  and  intended  to  avail 
themselves,  as  far  as  they  could  legally  do  so,  of  their 
powers  to  create  and  issue  shares,  **  for  the  purpose  of 
creating  votes  to  counteract  the  preponderating  voting 
power  of  Savin  and  his  nominees,*'  which  he  had,  as  they 
said,  threatened  to  use  in  furtherance  of  objects  hostile  to 
and  destructive  of  the  interests  of  the  Welsh  railways. 
And  they  intimated  that  Savin  was  prosecuting  the  suit 
solely  for  the  purposes  of  the  London  and  North-Western 
Bailway  Company,  and  of  Savin  as  such  lessee  of  the 
said  Merthyr  and  Brecon  Railway  system  as  afore- 
said —  objects  which  they  considered  hostile  and  pre- 
judicial, if  not  absolutely  ruinous,  to  the  Welsh  rail- 
ways. And  they  deposed  that  if  Savin  could  succeed  in 
removing  Whalley,  Penson,  Wilding,  and  Lefeaux  from 
being  Directors  of  the  Osicestry  Company,  such  Company 
and  the  Welsh  Companies  would  be  rendered  entirely 
subject  to  Savin's  dominion ;  and  he  would  be  thereby 
enabled  to  render  the  said  Welsh  Companies  entirely 
subservient  to  the  policy  of  the  London  and  North- 
western Railway,  and  to  prosecute  with  success,  and 
obtain  payment  of,  his  unjust  demands  against  the 
Oswestry  Company;  and  that  the  traffic  arrangements 
which  had  been  made  by  Savin  with  the  London  and 
North-Western  Railway  Company,  as  hereinbefore  men- 
tioned, would  far  more  than  compensate  him  for  any  loss 
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he  might  sastain  as  a  Shareholder  in  any  of  the  said 
Welsh  Bailways,  by  reason  of  such  arrangements  being 
carried  into  effect,  and  that  he  would  without  hesitation 
sacrifice  his  interests  in  the  said  Welsh  Bailways,  together 
with  the  interest  of  the  other  Shareholders  therein,  in 
order  to  promote  the  objects  and  purposes  of  the  said 
London  and  North-Western  Bail  way,  and  to  obtain  the 
benefit  of  the  traffic  arrangements  entered  into  be- 
tween him  and  the  last  mentioned  Company  as  afore- 
said. And  they  said  that  they  verily  believed  that  in  ac- 
quiring and  taking  shares  in  the  Mid-Wales  Bailway,  they 
were  doing  a  very  beneficial  and  advantageous  act  for  the 
Oswestry  Company,  because  the  subscription  thereby  made 
by  the  Oswestry  Company  to  the  Mid-Wales  Company 
would,  as  they  were  informed  and  believed,  considerably 
improve  the  financial  position  of  the  Mid-Wales  Company, 
and  enable  them  more  speedily  and  effectually  to  open 
their  railway  for  public  traffic.  And  they  said  that  traffic 
arrangements  of  a  most  friendly  and  beneficial  character 
were  then  already  subsisting  between  the  Oswestry  Com- 
pany and  the  Mid-Wales  Company. 


1864. 


QUITIIDI 
V. 

Whallit. 


A  separate  affidavit  was  at  the  same  time  sworn  by  the 
Defendant  WhaXLey,  in  which  he  stated  that  it  had  been 
agreed  that  Savin  was  to  be  represented  at  the  Board  by 
two  Directors,  and  that  these  Directors  were  Johns  and 
Oartside ;  and  that  he  always  understood  that  in  conside- 
ration of  such  representation  in  the  Board,  Savin  was  not 
to  interfere  with  the  voting  at  the  general  meetings  of 
shareholders,  but  that  Savin  was  using  his  possession  of 
a  preponderating  influence  in  the  Company  to  conclude 
arrangements  with  the  London  and  North-  Western  Com- 
pany, which  would  as  he  {Whalley)  believed  injure  the 
Oswestry  Company  to  the  amount  of  about  £40,000  a 
year,  and  the  other  Companies  in  connection  therewith 
to  the  amount  of  about  £15,000  a  year. 
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Gartside 

V. 

Whallet. 
Statement, 


He  then  said  that  Savin  had,  in  conjunction  with  Johns 
and  OarUide,  been  engaged  in  organising  the  share- 
holders of  these  Companies,  and  in  splitting  up  shares  to 
multiply  votes  therein,  so  as  to  carry  into  eflFect  his  own 
views  and  policy;  and  that  the  Directors  had  been 
devoting  themselves  almost  continually  to  the  object  of 
defeating  and  counteracting  Savings  designs.  He  then 
added :  "  The  first  step  we  took  for  this  purpose  was  to 
open  communication  with  the  Mid-Wales  Company,  and 
to  invite  them  to  carry  out  forthwith  the  arrangements 
which  had  from  the  origin  of  that  Company  been  con- 
templated, viz.,  tlie  exchange  of  running  powers  between 
the  said  Companies ;  and  further,  to  adopt  all  such  other 
measures  as  should  unite  the  Companies,  so  that  they 
might  form  in  the  most  economical  and  efficient  manner 
a  continuous  system  of  railway  communication  from  Crewe 
to  Merthyr  Tydfil,  Having  completed  this  arrangement 
with  the  Mid-Wales  Company,  we  next  turned  our 
attention  to  the  mode  in  which  the  Companies,  thus 
united,  could  be  most  effectually  worked ;  and  the  result 
of  many  weeks  of  consideration  of  that  subject  has  been 
such  as  I  have  first  above  stated,  viz.,  that  we  should 
subscribe  to  the  capital  of  the  Mid-Wales  Company  in 
pursuance  of  tlie  powers  granted  to  us  by  an  Act  of 
Parliament,  and  sanctioned  by  our  Shareholders." 


Affidavits  were  filed  in  reply  on  behalf  of  the  Plaintiffs, 
of  which  the  only  one  which  was  material  to  the  question 
decided  was  that  of  Mr.  Gartside,  Defendant  in  one  suit 
and  Plaintiff  in  the  other,  and  one  of  the  Directors  of  the 
,Oswestry  Company. 


He  said : — *'  The  ordinary  capital  of  the  Oswestry 
Company  amounts  to  about  £250,000,  the  preference  capi- 
tal amounts  to  about  £40,000,  making  together  £290,000, 
to  which  voting  powers  are  attached. 
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"  A  large  proportion  of  the  voting  capital  is  held  by 
proprietors  in  Lancashire  and  Yorkshire,  and  at  their 
instance  I  was  appointed  a  Director  of  the  Company,  to 
watch  over  their  interests  and  the  interests  of  the  Com- 
pany generally. 

"  The  proprietors  mentioned  in  the  last  preceding  para- 
graph amongst  others  are  independent  of  Savin. 

"  Proxies  have  been  sent  to  me,  in  combination  with 
Johns  and  Tooialy  by  the  major  part  of  the  last  mentioned  pro- 
prietors to  vote  at  the  half-yearly  meeting  of  the  said  Com- 
pany, to  be  held  on  the  29th  instant,  on  the  understanding 
that  their  votes  will  be  recorded  against  the  policy  of  the 
Defendants  Whalley,  Wildingy  Lefeaux,  and  Peiison,  who 
at  present  constitute  a  majority  of  the  Board  of  Direc- 
tors. 

"  The  Earl  of  Powis,  Sir  Watkin  Williams  Wynn,  the 
Honorable  JJ.  C.  Herbert,  the  Honorable  Louisa  Kenyoriy 
John  Naylor,  Esq.  (holder  of  £20,000  of  the  said  ordinary 
stock),  who  are  all  members  of  the  nobility  and  gentry  of 
Montgomeryshire y  together  with  Anne  Warburton  Owen 
(holder  of  i£  10,000  of  the  said  ordinary  stock),  have  also 
intrusted  their  proxies  to  myself,  and  the  said  Johns  and 
Tootaly  to  be  used  at  the  same  half-yeai'ly  meeting  against 
the  policy  of  the  said  four  Directors. 

'*  I  know  and  am  otherwise  well  acquainted  with  a  large 
number  of  the  holders  of  stock  and  shares  in  the  capital 
in  the  Oswestry  and  Llanidloes  Companies,  to  which  no 
voting  power  is  attached,  and  I  know  that  they  are 
strongly  opposed  to  the  creation  of  the  new  shares  re- 
ferred to  in  the  Bill  of  Complaint  in  this  case,  and  to  the 
policy  of  the  said  Defendants,  Messrs.  WhaUey,  Wilding^ 
Lefeaux,  and  Penson^  relative  to  the  management  of  the 
affairs  of  the  said  Companies.*' 


1864. 


Qartsibx 

r. 
Whallbt. 

StaAtmeni, 
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18W.  Mr.   Kay  (Mr.   Rolty  Q.C.,  with  him),  for  the  Plain- 

tiffs:— 

The  question  mainly  turns  on  the   32nd  and  83rd 

«.  sections  of  the  Act  (a). 

Whallbt. 

FAruaary  27<A.        rfj^^  powers  there  given  have  expired,  as  the  whole  of 
Argument.      the  line  then  authorised  to  be  made  has  been  completed. 

Even  if  a  legal  power  to  subscribe  for  these  shares 
exists,  this  Court  will  restrain  the  exercise  of  it  for  such 
a  purpose  as  that  admitted  by  the  Defendants. 

But  whether  the  interim  order  ought  or  not  to  be 
sustained^  there  has  been  a  clear  breach  of  it  by  these 
Defendants  already,  and  your  Honour  ought  to  deal  with 
the  Defendants  as  delinquents  to  that  extent. 

He  was  then  stopped. 

The  Vice-Chancellor. — ^Mr.  Daniel^  the  point,  as  it 
strikes  me,  is  this : — Two  years  and  a  half  ago  you  obtained 
power  to  make  shares  for  the  benefit  of  the  Company : 
can  you  exercise  it  after  this  lapse  of  time,  and  for  such 
a  purpose  as  you  avow  ? 

Mr.  Daniel^  Q.C.,  and  Mr.  BoviUy  for  the  Company : — 

The  great  object  of  the  Directors,  since  the  very  first 
formation  of  the  Company,  has  been  to  complete  a  through 
line  which  shall  connect  the  Welsh  coal-fields  with  Man- 
chester^ on  the  one  hand,  and  the  south  of  England  on  the 
other.  The  through  line  is  now  sure  of  being  completed, 
and  \}m  Llanidloes  branch  puts  almost  the  finishing  touch 
to  it ;  therefore,  it  is  of  great  importance  to  the  Oswestry 

{a)  Ante,  p.  12,  13. 
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Company  that  it  should  be  successfully  carried  through ; 
and,  for  that  purpose,  that  these  shares  should  be  issued. 

The  Vice -Chancellor. — ^No  doubt  both  sides  think 
their  views  the  best  for  the  Company.  But  have  you 
a  right  to  force  your  views  upon  the  majority  of  the 
shareholders  by  the  exercise  of  a  power  of  this  kind  ? 

.  Mr.  Daniel, — The  law  gives  us  a  discretion  for  the 
benefit  of  the  Company.  We  are  like  a  trustee  who  sees 
one  of  his  cesteux  que  trustent  in  a  position  to  enforce  an 
act  fraught  with  ruin  to  the  others  of  them,  and  who  has 
power,  consistently  with  the  trust  deed,  to  prevent  the 
injury. 

Savin  has  a  personal  interest  adverse  to  the  Company, 
and  he  has  split  up  his  votes  so  as  to  give  him  complete 
control  over  the  general  meetings. 

If  we  are  not  to  be  allowed  to  create  shares  for  such  a  pur- 
pose as  this,  half  the  Railway  Companies  in  the  kingdom 
will  be  held  bound  hand  and  foot  by  their  contractors. 

Mr.  Hardy  (Mr.  Giffard,  Q.  C,  with  him),  for  the 
Defendants  WhaUey,  Penson,  Wilding,  and  Lefeatuc : — 
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1864. 
Fbasbb 

V. 

Whallst. 
Qabtbidb 

V. 

Whallbt. 
ArgumenL 


Whether  the  Directors  are  right  or  wrong,  this  is  a  suit 
in  which  the  Plaintiff  cannot  get  any  relief,  because  he 
comes  here  on  behalf  of  all  the  Shareholders  except  the 
Defendants,  and  it  is  not  disputed  that  his  interests 
are  in  conflict  with  those  of  the  great  body  of  Share- 
holders:  Forrest  v.  Manchester,  Sheffield,  and  Lincoln- 
shire Railway  Company  (a). 

A  reply  was  not  heard. 

(a)  9  W.  U.  818. 
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Q^BTSIDB 
V. 

Whallkt. 
Judgment, 


OASES  IN  CHANCEEY. 
Vice-Chancellor  Sir  W.  Page  Wood  : — 

I  cannot  look  upon  these  Directors  otherwise  than  as 
trustees  for  a  public  company,  and  I  must  judge  of  the 
propriety  of  their  conduct  in  this  matter  on  the  ordinary 
principle  applicable  to  cases  of  trustee  and  cestui  que 
trust. 


I  put  the  question  of  SavMs  interest  aside  for  the 
moment,  and  look  merely  at  the  case  as  presented  by  the 
bill.  Two  years  and  a  half  ago  the  Shareholders  of  the 
Oswestry  Company,  who  had  power,  by  a  majority  of  three- 
fifths  of  the  Shareholders  present  at  a  general  meeting, 
to  raise  money  for  the  purpose  of  taking  shares  in  the 
Mid'  Wales  Company,  held  such  a  meeting ;  and,  by  the 
requisite  majority,  passed  a  resolution  leaving  it  to  the 
Dii'ectors  to  say  in  what  manner  such  shares  should  be 
issued,  and  how  appropriated.  More  than  two  years  and 
a-half  pass,  and  the  Mid- Wales  Railway  Company  proceed 
to  issue  all  their  shares :  the  resolution  has  never  been 
acted  on,  and  the  capital  of  the  Mid-  Wales  Company  has 
been  entirely  taken  up;  it  has  become  impossible  for 
the  Oswestry  Company  to  take  any  of  the  shares  which 
were  contemplated  by  the  meeting  at  the  time  when  the 
resolution  was  passed  :  but  then  it  has  happened  that,  a 
year  and  a  half  after  the  resolution,  the  Mid-  Wales  Com- 
pany applied  to  Parliament  and  obtained  an  Act  empow- 
ering them  to  extend  their  line  to  Llangurig,  and  to  raise 
dE75,000  for  that  purpose  ;  and  it  is  provided  that  this 
money  shall  be  capital  of  the  Mid- Wales  Company,  so 
that  the  whole,  main  line  and  extension,  is  all  one  con- 
cern. Then  the  Directors  of  the  Oswestry  Company 
think  it  advisable,  if  possible,  to  advance  money  to  the 
Mid- Wales  Company,  to  assist  them  in  this  undertaking. 
Under  these  ciicumstances,  it  would  have  been  wise 
had    the   Directors    called    a    meeting    of   the    Share- 
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holders  and  put  the  case  to  them,  and  if  they  had  ob- 
tained the  requisite  consent  of  a  general  meeting,  it 
might  have  been  a  very  arguable  question,  whether  they 
were  or  not  now  legally  disabled  from  acting  upon  that 
assent,  either  singly  or  coupled  with  the  former  unused 
resolution.  But  nothing  of  the  kind  is  done;  and  ac- 
cordingly, putting  Savin  out  of  the  question,  the  point  is 
reduced  to  this. — The  Directors  are  informed  that  at  the 
next  general  meeting  they  are  likely  to  be  removed  ;  and 
therefore,  on  the  very  verge  of  a  general  meeting,  they, 
without  giving  notice  to  any  one,  with  this  indecent 
haste  and  scramble  which  is  shown  by  the  times  at 
which  the  meetings  were  held,  resolve  that  shares  are,  on 
the  faith  of  this  obsolete  power  entrusted  to  them  for  a 
different  purpose,  to  be  issued  for  the  very  purpose  of 
controlling  the  ensuing  general  meeting. 


Qartsidk 

V, 

Whallbt. 
Jttdgment. 


I  have  no  doubt  that  the  Court  will  interfere  to  pre- 
vent so  gross  a  breach  of  trust.  I  say  nothing  on  the 
question  whether  the  policy  advocated  by  the  Directors, 
or  that  which  I  am  told  is  to  be  pursued  by  Savin,  is  the 
more  for  the  interest  of  the  Company.  That  is  a  matter 
wholly  for  the  Shareholders.  I  fully  concur  in  the  prin- 
ciple laid  down  in  Foss  v.  Harbottle  (a),  as  to  that ;  but 
if  the  Directors  can  clandestinely,  and  at  the  last  mo- 
ment, use  a  stale  resolution  for  the  express  purpose 
of  preventing  the  free  action  of  the  Shareholders,  this 
Court  will  take  care  that,  when  the  Company  cannot 
interfere,  the  Court  will  do  so. 


Moreover,  the  resolution  in  question  clothed  the  Direc- 
tors with  a  trust  to  appropriate  the  shares.  Does  not 
that  imply  that  they  were  to  be  appropriated  fairly  for 
the  benefit  of  the  new  constituency  to  be  created  ?  How 
can  this  Court  allow  them  to  use  that  power  for  a  purpose 
(a)  2  Hare,  461. 
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1864.  not  connected  with  the  new  constituency  at  all,  but  either, 

as  the  Plaintiff  says,  to  keep  themselves  in  office,  or,  as 
they  say,  to  protect  the  preference  Shareholders,  who  are 
not,  so  far  as  I  know,  intended,  any  of  them,  to  take  a 
single  share  ? 

Judgment,  rjj^^  Directors  meet  in  such  a  hurry  that  they  exceed 

their  powers.  They  have  a  bundle  of  papers  thrown  upon 
their  table,  containing  applications  for  shares,  which  they 
are  thereupon  about  to  allot  to  persons  who  will  vote  for 
them :  it  might  be  a  most  improper  appropriation,  look- 
ing at  the  benefit  of  the  Shareholders ;  and  this  course 
of  theirs  is  instructive,  as  showing  to  what  extent  they 
might  be  expected  to  go  with  this  unfortunate  motive 
to  urge  them  on. 

I  now  come  to  consider  the  position  in  which  Savin 
stands  with  reference  to  this  Company.  Mr.  Bovill  calls 
it  an  unfortunate  accident  that  so  much  of  the  share 
capital  of  the  Company  should  be  in  his  hands.  The 
accident  was  merely  that  this  Company  had  no  money, 
and  were  very  glad  to  find  a  contractor  who  could  and 
would  do  their  work  and  accept  payment  in  shares  ;  and 
thus  it  has  come  to  pass  that  he  represents  three -fourths 
of  the  ordinary  share  capital  of  the  Company,  and  has  all 
the  rights  of  a  shareholder  to  that  extent.  On  what 
principle  am  I  to  deprive  him  of  his  rights  ? 

It  may  possibly  be  that  he  has  interests  which  conflict 
with  those  of  the  Company ;  he  does  not  himself  speak  to 
the  point;  but  am  I  to  say  that  a  man  who  bas  a  large 
interest  in  different,  it  may  be  rival,  Companies,  is  on 
that  account  to  be  deprived  of  his  ordinary  rights  as  a 
shareholder  in  both  of  them  ?  If  in  either,  why  not  in 
both?  And  how  can  the  Court  determine  to  which 
Company  he  would  be  inclined  to  lean  to  the  possible 
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detriment  of  the  other  ?  True,  Savin  has  been  charged 
with  corruption,  hut  that  is  distinctly  denied,  and  not 
proved. 

But  the  case  does  not  rest  there.  Here  are  a  number 
of  noblemen  and  gentlemen,  holding  more  than  £30,000 
of  shares,  who  agree  with  Savin;  am  I  to  think  that 
they  are  all  deliberately  sacrificing  the  interests  of  the 
Company  ? 

The  case  cited  by  Mr.  Hardy  has  no  bearing  on  the 
matter:  there  the  Plaintiff  was  a  mere  puppet.  The 
rule  is  that,  unless  it  be  shown  that  the  Plaintiff  is  in  fact 
the  organ  of  some  other  Company,  he  must  be  taken  to 
represent  the  Shareholders  when  he  comes  to  this  Court 
to  prevent  the  commission  of  a  wrong ;  and  I  consider 
the  act  now  complained  of  clearly  wrong :  it  is  no  light 
thing  to  raise  £75,000  of  additional  capital,  particularly 
when  we  find  that  those  who  raise  it  are  about  to  use  it 
to  keep  themselves  in  office. 


Qabtsidb 

V, 

Whallkt. 
Judgment, 


Mr.  Daniel  says, ''  allow  the  meeting  to  be  postponed 
until  we  have  an  opportunity  of  acquainting  the  Company 
with  Savings  position."  "Why  did  they  not  think  of  that 
before  ?  They  begin  to  quarrel  with  Savin  in  January, 
or  at  latest  in  the  very  beginning  of  this  month,  and  there 
was  nothing  to  prevent  them  from  calling  a  special 
meeting  of  the  Shareholders  for  this  very  purpose ;  but 
the  Shareholders  could  not  do  this  themselves :  that 
would  have  required  notices  and  requisitions  which  would 
have  taken  up  too  much  time,  whereas  the  Directors  can 
call  a  special  meeting  whenever  they  think  fit ;  but  they 
do  not  choose  to  take  this  course ;  and,  on  the  contrary,  at 
the  last  moment  they  attempt  to  act  on  this  power,  (which 
I  assume  them  to  have  at  law,)  without  any  deliberation  as 
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Qartsioe 

V. 

Whallet. 
Judgment, 


to  the  expediency  or  propriety  of  the  appropriation  which 
they  propose  to  make  of  the  shares. 

It  would  be  of  most  manifest  mischief  to  the  Company 
were  I  to  permit  such  a  proceeding. 

I  must  grant  an  injunction  till  the  Hearing  or  further 
order  in  terms  of  the  notice  of  motion. 


1864. 

April  22nd. 

Practice — 
Administration. 

Where  a  legatee 
of  a  share  of 
residue  leea  than 
£20  has  died, 
and  has  no  legal 
personal  repre- 
sentative, the 
Court  will  dis- 
tribute such 
sum  amongst 
the  next  of 
kin  of  such 
residuary  l^a- 
tee  without 
requiring 
administration 
to  be  taken  out 
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ILLIAM  NORTON,  by  his  wiU  dated  27th  October, 
1849,  gave  all  his  real  and  personal  estate  to  trustees 
upon  certain  trusts  not  material  to  this  report,  and  finally 
upon  trust  for  sale  and  conversion  into  money,  and  divi- 
sion into  five  equal  parts ;  and  upon  trust  to  pay  one  of 
such  parts  equally  among  the  children  of  his  brother, 
John  Norton ;  and  one  other  of  such  parts  equally  among 
the  children  of  his  sister,  Sarah  Hinings,  and  the  remain- 
ing three  parts  similarly  amongst  the  children  of  his 
other  brothers  and  sister.  John  Norton  had  left  six 
children  who  survived  the  testator,  of  whom  two,  namely 
Henry  Norton  and  Betty^  the  wife  of  James  Thompson, 
had  since  died.  Sarah  Hinings  had  seven  children  who 
survived  the  testator,  of  whom  one,  Mary,  the  wife  of 
Jonatlian  Webster,  had  since  died. 


The  cause  now  came  on  for  subsequent  further  consi- 
deration, and  it  appeared  by  the  certificate  that  none  of 
the  shares  coming  to  the  estates  of  the  deceased  legatees 
amounted  to  £20,  and  that  no  person  had  obtained  letters 


CASES  IN  CHANCEEY. 

of  administration  to  any  of  such  legatees.  Under  these 
circumstances  the  question  was  how  such  shares  were  to 
be  dealt  with. 

The  other  questions  raised  in  the  cause  did  not  call 
for  report. 
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Mr.  Jessel,  for  the  Plaintiff,  and  Defendants  in  the 
same  interest,  asked  that  the  shares  of  the  deceased 
married  women  might  be  paid  to  their  husbands  without 
requiring  representation  to  be  taken  out.  As  to  the 
share  of  Henry  Norton,  he  feared  that  that  must  be 
carried  to  a  separate  account. 


Argument. 


The  Vice-Chancellor  thought  that  that  was  unne- 
cessar}'.  On  the  analogy  of  the  Savings  Banks  Acts,  he 
considered  that  the  interest  of  the  public  in  respect  of 
Stamp  Duty  might  be  disregarded  in  the  case  of  sums 
under  JE20 ;  and  that  being  so,  he  had  no  diflSculty  in 
directing  the  shares  of  the  married  women  to  be  paid 
to  their  respective  husbands,  and  the  share  of  Henry 
Norton  to  be  divided  amongst  his  next  of  kin,  who  were 
all  before  the  Court. 


Judgment, 


VOL.  IL 
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1864. 

April  25t;i. 

Tnutand 

Trustee — Baron 

and  Feme — 

Equity  to  a 

Settlement. 

A  trustee  is 
always  justified 
in  refusing  to 
pay  over  the 
wife's  fund  to 
the  husband, 
even  at  her 
request,  and 
insisting  on 
affording  her  an 
opportunity  ol 
asserting  her 
equity  to  a 
settlement. 
And  where  a 
trustee  has  paid 
into  Court  a 
fund  to  which  a 
married  woman 
is  absolutely 
entitled,  he  is 
entitled  as  of 
course  to  his 
costs  between 
solicitor  and 
client,  unless 
his  conduct  has 
been  simply 
capricious  or 
vexatious. 


Rb  swan. 


B, 


'Y  the  settlement  made  upon  the  marriage  of  Mr.  and 
Mrs.  Swan  a  considerable  fund  was  settled,  upon  the 
death  of  Mr.  and  Mrs.  Swan,  on  the  children  of  the 
marriage  in  the  usual  way. 

The  Petitioner  Mrs.  Lucas  was  the  only  issue  of  the 
marriage.  Upon  the  death  of  the  survivor  of  her  parents 
(which  took  place  before  she  became  of  age),  she  became 
entitled  in  possession  to  the  entire  fund. 

In  the  course  of  the  year  1862  the  Petitioner  Mrs. 
Lucas  (then  Miss  Swan)  attained  her  age  of  21  years,  and 
in  the  course  of  the  next  year  she  married  the  Petitioner 
WiUiam  Lucas.  There  was  no  settlement  executed  upon 
this  marriage.  After  the  marriage  Mr.  and  Mrs.  Lucas 
applied  to  the  trustees  of  Mr.  Swans  settlement,  and 
required  them  to  hand  over  the  fund  to  them  on  their 
joint  and  several  release.  The  trustees  suggested  that 
the  fund  should  be  settled,  but  Mrs.  Imcas  refused  to 
have  it  settled,  and  required  it  to  be  paid  to  her  husband 
absolutely. 


The  trustees,  instead  of  doing  so,  paid  the  money  into 
Court,  and  this  petition  was  presented  for  the  purpose  of 
getting  it  out  again. 

Mrs.  Lucas  attended  in  Court,  and  was  separately 
examined  by  his  Honour,  when  she  reiterated  her  desire 
that  the  whole  fund  should  be  paid  to  her  husband. 
Under  these  circumstances  the  sole  question  to  be  deter- 
mined was,  who  was  to  pay  the  costs. 


Argtment.  Mr.  Rolt,  Q.C.,  and  Mr.  Nalder,  for  the  Petitioners, 


Argument 
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asked  that  the  trustees  should  be  ordered  to  pay  all  the 
costs  occasioned  by  the  pa3rment  into  Court. 

The  trustees  had  no  right  to  suppose  that  they  knew 
better  what  this  lady  wanted  than  she  did  herself,  and,  as 
they  refused  to  take  her  own  word  for  what  that  was,  they 
must  pay  the  costs  occasioned  by  their  own  wilful  act : 
Pen/old  V.  Bouch  (a) ;  Re  Bendysh  (h) ;  Folignos  Mort- 
gage (c). 

Mr.  Jesself  for  the  Trustees : — 

The  trustees  have  a  discretion  to  refuse  to  pay  to 
the  husband  without  suit.  The  whole  doctrine  of  the 
wife's  equity  to  a  settlement  has  arisen  out  of  this  right 
of  the  trustees.  They  may  pay  to  the  husband  before  bill 
filed  if  they  please,  but  they  are  not  bound  to  do  so ;  and 
if  ihey  wait  till  a  bill  has  been  filed  their  discretion  is 
gone,  and  the  Court  will  give  the  wife  an  opportunity  of 
enforcing  her  equity  {HiU  on  Trustees)  (d),  and  on  such  a 
bill  the  trustees  are  entitled  to  their  costs.  This  very 
point  was  decided  so  long  ago  as  1818 :  Taylor  et  Ux.  v. 
GlanviUe  (e).  In  Penfold  v.  Bou<;h  two-thirds  of  the  fund 
had  already  been  settled,  so  that  the  point  did  not  arise. 
In  Re  Bendysh,  as  reported  in  the  Jurist  (/),  the  obser- 
vations of  the  Vice-Chancellor  are  clearly  in  our  favour. 

Mr.  Roll,  in  reply  : — 

The  discretion  of  the  trustees  only  arises  on  the  request 
of  the  wife.  On  her  asserting  her  equity  they  have  a 
discretion  to  favour  her,  or  to  pay  the  husband  ;  but  if 
she  not  only  do  not  assert  such  an  equity,  but  expressly 


(a)  4  Hare,  271.  {d)  Page  410. 

(6)  6  W.  R.  816.  le)  3  Madd.  176. 

(c)  32  Beav.  131.  {/)  3  Jur.  N.  S.  727. 
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disclaim  it,  they  have  no  such  discretion.  Even  the 
Court  has  then  no  discretion,  the  money  must  be  paid  to 
the  husband. 

The  circumstances  of  Taylor  v.  OlanviUe  were  very 
peculiar ;  the  trustee  might  well  have  been  excused  for 
declining  to  act  on  such  a  will  as  was  then  in  question 
without  the  indemnity  of  the  Court. 

The  whole  basis  of  the  equity  is  the  desire  of  the 
wife,  and  when  she  has  sufficiently  declared  her  desire 
against  the  settlement,  the  result  of  paying  the  money 
into  Court  is  merely  to  change  the  trustee. 


JudgmenU         ViCE-ChANCELLOR   SiR  W.   PaGE   WoOD  : — 

The  question  raised  in  this  case  seems  to  me  within 
the  established  principles  on  which  this  Court  deals  with 
trustees.  Where  a  trustee  has  acted  capriciously  or 
vexatiously  the  Court  will  not  merely  refuse  him  his 
costs,  but  will  even  make  him  pay  costs ;  but  a  trustee 
who  acts  bona  fide  and  within  the  limits  of  his  duty  is 
entitled  to' the  fullest  indemnity  from  this  Court. 

In  this  case  the  special  facts  seem  rather  in  favour  of 
the  trustees ;  but  I  do  not  rest  anything  on  them,  as  I 
consider  the  general  principles  sufficiently  broad  to  cover 
the  case. 


This  lady  made  no  application  to  her  trustees  for  pay- 
ment of  this  fund  to  her  before  her  marriage  :  after  her 
marriage  she  and  her  husband  made  such  an  application ; 
that  is  to  say,  her  husband  did,  for  she  was  then  incapable 
of  doing  anything  whatever  in  the  matter,  and  it  is  argued 
that  the  trustees  were  bound  to  attend  to  such  application, 
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and  to  pay  over  the  fund  accordingly.    No  doubt  they 

would  have  been  justified  in  so  doing;    the  husband 

could,  under  these  circumstances,  have   given   them  a      judametu, 

complete  indemnity ;  but  this  case  is  an  exception  to  the 

general  rule,  that  the  rights  of  the  parties  cannot  be 

affected  by  the  act  of  the  trustees,  for  it  is  clear  that  at 

any  time,  so  long  as  the  fund  remained  in  the  hands  of  the 

trustees,  and  notwithstanding  this  lady's  reiterated  request 

that  it  should  be  paid  to  her  husband,  she  might  have 

filed  a  bill  to  enforce  her  equity — ^nay  more,  if  the  trustees 

refused,  however  wilfully,  to  pay  over  the  fund,  so  as  to 

compel  the  husband  to  file  a  bill  against  them,  she  might 

then,  at  the  last  moment,  assert  her  equity,^  and  such 

assertion  on  her  part  could  not  be  resisted ;  so  that  in 

these   particular    circumstances  it  is   competent  for    a 

trustee  in  the  execution  of  his  discretion  materially  to 

vary  the  rights  of  the  parties. 

The  trustee  might  indeed  satisfy  his  ■  own  mind, 
and  so  morally  discharge  his  duty,  by  himself  privately 
interrogating  the  wife,  and  so  ascertaining  her  real 
wishes;  but  then  it  is  to  be  recollected  that  this  is  a 
function  which  the  Court  never  delegates  to  another, 
the  Court  requires  that  the  Judge  should  himself  see  the 
married  woman  and  hear  her  wishes  from  her  own  lips, 
and  the  trustee  might  well  hesitate  before  putting  himself 
in  place  of  the  Court.  Again,  the  trustee  might  feel  that 
he  could  not  protect  her  so  well  as  the  Court  could  do. 
He  could  not  secure  her  being  represented  by  counsel ; 
she  would  come  to  him  direct  from  her  husband,  and  he 
could  not  tell  how  far  the  husband*s  influence  con- 
tinued to  affect  her;  and  he  might,  therefore,  desire 
to  exercise  his  privilege  of  not  paying  without  suit.  But 
if  he  might  require  a  bill  to  be  filed,  he  might,  a  fortiori, 
take  the  cheaper  and  more  expeditious  course  of  paying 
the  money  into  Court. 
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The  circumstances  of  the  case  in  McMock  are  very 
peculiar^  and  I  cannot  think  that  the  neat  point  was  there 
determined ;  hut  I  do  not  think  that  any  direct  authority 
is  needed ;  indeed,  I  should  not  have  called  on  Mr.  Jessel, 
but  for  the  case  in  Hare  (a).  But  it  seems  to  me  that  the 
explanation  given  of  that  case  by  Mr.  Jessel  is  the  right 
one ;  there  being  there  already  what  the  Court  considered 
a  sufficient  settlement,  so  that  the  equity  in  question  had 
been  clearly  exhausted. 

(a)  Pen/old  v.  Bouch^  ubi  rap. 


1868. 

December  19th, 

Practice — 

Partition — Sale 

— Infant 

Defendant — 

Defetidant  out 

cf  Jurisdiction. 

Circumstances 
under  which  a 
sale  will  be 
ordered  instead 
of  a  partition  of • 
real  estate. 
Form  of  order 
when  one  of  the 
defendants  is  an 
infant,  and 
another  is  out 
of  the  juris- 
diction. 

Statement, 


HUBBARD  V.  HUBBARD. 

J  OSIAH  HUBBARD,  by  his  will  dated  14th  February, 
1845,  devised  and  bequeathed  all  his  real  and  leasehold 
estates  to  Rebecca  Henderson,  her  heirs,  &c.,  upon  certain 
trusts  during  the  lives  and  life  of  the  said  Rebecca 
Henderson  and  the  testator's  brother,  Henry  Hubbard, 
and  the  survivor  of  them ;  and  subject  thereto  he  gave 
and  devised  the  same  to  and  amongst  such  of  his  nephews 
and  nieces,  the  children  of  his  said  brother,  Henry 
Hubbard,  as  might  be  living  at  the  time  of  the  decease  of 
the  said  Rebecca  Henderson,  as  tenants  in  common. 

The  testator  died  in  1846,  Henry  Hubbard  in  1855, 
and  Rebecca  Henderson  (then  Rebecca  Lloyd)  on  the  7th 
May,  1858. 


At  the  death  of  Rebecca  Lloyd,  there  were  living  six 
children  of  Henry  Hubbard :  namely,  the  two  Plaintiflfs, 
the  Defendants,  John  Hubbard  (out  of  the  jurisdiction) 


CASES  IN  CHANCEBY. 

and  Mary  Anne  Hubbard  (an  infant),  and  Emma  Hvbbard 
(afterwards  the  wife  of  the  Defendant  James  Coggin,  and 
since  deceased  without  issue). 

The  bill  alleged  that  one  Henry  Robert  AUen  had  made 
a  very  advantageous  oflfer  for  the  purchase  of  the  testator's 
real  estate,  hut  that,  by  reason  of  the  infancy  of  the 
Defendant  Mary  Anne  Hubbard,  the  entirety  of  the  said 
real  estate  could  not  be  sold  without  the  aid  of  the  Court, 
and  it  prayed  : — 

1st.  That  the  costs  of  the  infant  Defendant  might  be 
charged  on  her  own  share ; 

2ndly.  That  the  entirety  of  the  hereditaments  might  be 
sold,  and  some  person  appointed  to  execute  the  convey- 
ance instead  of  the  infant ; 

Srdly.  Payment  of  costs ; 

4thly.  Payment  of  the  Plaintiffs*  shares  of  the  proceeds 
of  sale  to  them ; 

5thly  and  6thly.  If  necessary,  a  partition  of  the  real 
estate  in  question ; 

7thly  and  8thly.  Consequential  formal  relief. 

The  answer  admitted  all  the  statements  in  the  bill. 
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StateiMnL 


The  cause  now  came  on  upon  motion  for  decree. 

Mr.  Amphlett,  Q.  C,  and  Mr.  J.  T.  Hopwoody  appeared 
for  the  Plaintiffs,  and  asked  for  a  sale  of  the  premises 
in  accordance  with  the  said  agreement,  instead  of  a 
partition  thereof;  and  they  read  the  evidence  of  compe- 
tent surveyors  to  show  that  this  course  would  be  for  the 
benefit  of  the  infant  Defendant. 


Argument, 


Mr.  Stiffe  Everitt,  for  the  Defendants,  concurred. 

The  Vicb-Chancellob  at  first  doubted  whether  such      Judgment 
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1863. 

HUBBABO 

r. 
Hubbard. 


an  order  could  be  made  (a) ;  but  eventually,  considering 
it  manifestly  for  the  interest  of  all  parties,  he  decreed  as 
desired. 


Minutet  of 
Decree, 


When  this  decree  was  bronght  into  the  Registrar's  office  to  be 
drawn  up,  a  number  of  objections  were  taken  to  it ;  partly  on  questions 
of  form,  and  partly  on  the  ground  of  novelty, — it  being  objected,  that 
no  such  Order  ever  had  been,  or  could  be,  made ;  and  it  was  not 
ultimately  passed  and  entered  until  the  27th  of  March,  1864. 
Eventually,  however,  a  decree  was  drawn  up  and  passed,  of  which 
the  following  are  minutes : — 

<<  Declake,  that  the  hereditaments,  &c.  are  divisible  among  the 
Plaintiffs  and  Defendants  (named),  in  the  shares  and  proportions 
following: — Two-fifths  to  John  Hubbard,  one-fifth  to  each  of  the 
Plaintiffs,  and  the  remaining  one-fifth  to  the  infant  Defendant. 

**  Declake,  that  the  costs  of  the  infant,  and  her  costs,  charges,  and 
expenses  of  the  sale  hereinafter  mentioned,  are  a  charge  upon  her 
share ;  and  that  it  is  for  her  benefit  that  such  costs  should  be  raised 
by  a  sale  of  her  share  together  with  the  shares  of  the  other  parties 
interested,  without  a  partition. 

<*  And  the  Plaintiffs  and  John  Hubbard  not  desiring  a  partition  of 
the  said  hereditaments,  but  that  the  same  should  be  sold  as  herein- 
before directed,  AifD  the  solicitor  for  the  infant  Defendant  not  asking 
a  partition, 

*'  Declabb  that  it  is  for  the  benefit  of  the  said  infant  that  the  en- 
tirety of  the  said  hereditaments,  including  her  one-fifth  share  therein, 
should  be  sold;  and  that  the  contract  in  the  Bill  mentioned,  entered 
into  with,  &c.,  should  be  carried  into  effect. 

<'Obdeb  and  Decree  that  such  contract  be  carried  into  effect 
accordingly. 


(a)  In  the  case  of  Donaldson 
▼.  Fairfax  (not  reported),  Vice- 
Chancellor  Kindeeslet  on  the 
24th  May,  1861,  made  a  similar 
Order.  In  that  case,  a  decree  for 
partition  had  been  made,  but 
upon  the  petition  of  one  of  the 
parties  interested,  concurred  in 
by  such  of  the  others  as  were 
Bui  juris,  and,  so  far  as  might  be. 


by  the  married  woman  concerned, 
setting  forth  that  part  of  the 
property  consisted  of  houses  in 
London,  which  could  not  be 
readily  partitioned,  and  praying 
a  sale  of  those  houses  instead 
of  a  partition,  his  Honour  made 
the  Order,  leaving  the  decree  to 
stand  as  to  the  rest  of  the 
property. — Reporter's  MSS, 
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"  O&DBE  taxation  of  the  costs  of  the  infant,  as  between  solicitor 
and  client,  and  her  costs,  charges,  and  expenses  incident  to  the  said 
sale. 

'*  AxD  the  said  purchaser  haying  accepted  the  title,  and  consent- 
ing thereto, 

«  Order  that  he  do,  on  or  before,  &c.,  pay  £500,  being  the  said 
infant's  one-fifth  share  of  the  purchase-money,  into  the  bank,  to  the 
credit,  &c.,  The  account  of  the  infant. 

«  Obdsb  payment  of  the  said  costs,  and  costs,  charges,  and  expenses 
out  of  the  same,  and  investment  of  the  residue  in  trast,  &c. 

"LiBSBTr  for  the  infant  to  apply  in  Chambers  touching  the 
income. 

"  AvD  the  Defendant,  John  Hubhardf  by  his  counsel,  consenting 
thereto, 

<•  Orbbs  that  the  said  purchaser  do,  on  or  before,  &c.,  pay  the 
remaining  four-fifth  parts  of  the  said  purchase-money  as  follows, 
Tiz.  one-fifth  to  each  of  the  Plaintiffs ;  and  £1000,  being  the  remain- 
ing two-fifths,  being  the  share  of  the  Defendant  John  Hubbard^ 
to  the  Defendant  James  Coggin^  the  said  James  Coggin  undertaking 
to  invest  the  same  in  the  joint  names  of  himself  and  John  Cuttle 
Gooddy,  of,  &c..  Solicitor,  in  Bank  £3  per  cent,  annuities,  until 
evidence  is  produced  to  the  said  J,  C,  Qooddy  that  the  said  John 
Hubbard  was  alive  at  the  date  of  the  execution  of  the  conveyance 
to  the  purchaser ;  and  thereupon  transfer  the  said  sum,  with  any 
dividends  which  may  have  accrued  thereon,  to  the  said  Coggin^  as 
the  attorney  and  on  behalf  of  John  Hubbard, 

<«  Obbsb  that,  upon  such  payments  being  made,  Allen  to  let  into 
possession ;  and  that  all  proper  parties  join  in  the  conveyance  and 
consignment,  to  settle,  &c. 

«  Declajre,  that  upon  such  pa3rments  being  made,  the  infiEint  De- 
fendant will  be  seised  of  her  share  of  the  said  hereditaments  upon 
trust,  within  the  meaning  of  the  Trustee  Act,  1850. 

*<  Appodtt  James  Coggin^  thereupon,  to  convey  the  same  on  behalf 
of  the  infant  Defendant ;  and 

«  Obdsb  him  to  convey  the  same  accordingly." 
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1862. 

February  9. 

Practice — 

Principal  of 

Bill^Time  to 

Amend, 

In  order  to 
defeat  a  motion 
to  dismiss  for 
want  of  prosecu- 
tion, on  the 
ground  that  the 
Defendant  has 
not  produced 
documents 
which  the  Plain- 
tifif  requires  to 
inspect  before 
amendment,  an 
application  for 
the  production 
of  these  docu- 
ments must 
have  been  made 
immediately 
ui)on  the  filing 
of  the  answer 
which  admits 
them. 

Argument. 


FRANCO  V.  MEYER. 

JL  HIS  was  a  motion  to  dismiss  the  Plaintiff's  bill  for 
want  of  prosecution.  The  answer  had  been  filed  in 
June,  and  admitted  the  possession  of  certain  papers.  In 
November  the  Plaintiff  applied  for  the  usual  affidavit  as 
to  documents,  and  the  Defendant  had  applied  for  and 
obtained  time  for  this  purpose,  so  that  the  affidavit  had 
not  been  filed  till  the  25th  January:  the  Plaintiff  had 
thereupon  taken  out  a  summons  to  produce  the  docu- 
ments mentioned  in  the  affidavit :  this  had  not  yet  been 
done. 

Mr.  Willcock,  Q.C.,  and  Mr.  Cutler,  for  the  Defendant, 
now  moved  as  above  : — 

They  referred  to  Levi  v.  Heritage  (a);  Adair  v. 
Barrington  (6). 

Mr.  BomU  for  the  Plaintiff:— 

On  account  of  the  time  granted  for  the  affidavit  as  to 
documents  the  Plaintiff  could  not  tell  whether  it  would 
or  not  be  necessary  for  him  to  amend :  the  moment  the 
Defendant  gave  us  the  necessary  information  we  pro- 
ceeded with  all  possible  speed. 


Judgment,         ViCE- CHANCELLOR   SiR  W.   PaGE  WoOD  : — 


I  cannot  hold  that  to  be  any  answer  to  this  motion, 
(a)  26  Beav.  660.  {b)  2  W.  R.  361. 
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The  Defendant  filed  his  answer  in  June :  if  you  had  then 
applied  for  this  prodaction  you  might  probably  have 
obtained  it  before  the  time  for  proceeding  limited  by  the 
General  Orders  had  expired;  instead  of  that,  you  do 
nothing  till  November,  and  then  seek  to  shelter  yourself 
behind  your  own  delay.  There  must  be  the  ordinary 
order  on  this  motion. 


1862. 


JudgmerU, 


HOSKINS  V.  CAMPBELL. 
GIBBON  V.  CAMPBELL. 

JL  HESE  were  two  suits  both  instituted  for  the  admi- 
Distration  of  the  real  and  personal  estate  of  James 
Campbeli,  deceased.  The  said  Javiea  Campbell,  by  his 
will  dated  the  28th  July,  1860,  after  giving  a  number  of 
specific  and  pecuniary  legacies,  gave  certain  freeholds 
and  leaseholds  to  trustees  upon  trust  for  his  son  Jam^s 
CampbeU  for  life,  with  remainder  to  his  issue  as  therein 
mentioned,  and  upon  default  of  such  issue  to  his  six 
other  children  (of  whom  Jane  Elizabeth  Hoskins  and 
Henry  CampbeU  were  two);  and  he  bequeathed  certain 
other  leaseholds  to  the  same  trustees  upon  similar  trusts 
in  favour  of  Henry  CampbeU  and  his  issue,  and  with  a 
similar  bequest  over,  and  certain  other  leaseholds  upon 
similar  trusts  in  favour  of  Jane  Elizabeth  Hoskins  and 
her  issue,  with  a  similar  bequest  over ;  and  after  certain 
other  provisions  he  gave  the  residue  of  his  real  and 
personal  estate  upon  trust  for  his  widow  Sophia  for  her 
life,  with  remainder  as  to  part  thereof  upon  trust  in 
favour  of  the  other  surviving  children  of  the  said  testator 
and  their  respective  issues,  similar  to  those  above 
described,  and  with  similar  remainders  over  respectively ; 
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such  terms  as 
the  Court  shall 
think  just. 
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and  as  to  a  further  part  thereof  in  favour  of  certain 
grandchildren  of  the  testator  named  Peck ;  and  as  to  all 
the  residue  of  his  said  real  and  personal  estate  upon 
trust  for  sale  and  distribution  of  the  proceeds  amongst 
his  seven  children,  and  the  survivors  and  survivor  of 
them,  their  heirs,  executors,  and  administrators,  share 
and  share  alike,  and  to  be  paid  to  them  respectively  on 
their  respectively  attaining  the  age  of  twenty-one  years. 
The  testator  died  on  the  5th  August,  1860,  leaving  con- 
siderable real  and  personal  estate,  and  leaving  his  said 
wife  and  all  the  said  children  and  grandchildren  him 
surviving.  By  an  instrument  of  the  23rd  March,  1862; 
Henry  CampbeU  mortgaged  his  interest  to  one  Absolon 
to  receive  £325  and  interest.  On  the  8th  May,  1863, 
Absolon  sold  the  mortgaged  premises  to  the  plainti£f 
Oibbon^  by  virtue  of  a  power  of  sale  contained  in  his 
mortgage. 


The  first-mentioned  suit  was  instituted  on  behalf  of 
the  infant  children  of  Jane  Elizabeth  Hoskim,  on  the 
18th  July,  1863,  and  prayed  for  the  usual  administration 
of  the  real  and  personal  estate  of  the  testator ;  and  on 
the  14th  November,  1863,  a  decree  was  made  in  that 
suit  in  the  form  usual  in  suits  by  specific  devises,  not 
going  on  to  give  any  directions  respecting  residue  or 
outstanding  estate. 

On  the  2'dth  October,  1863,  the  second  suit  was  insti- 
tuted by  the  Plaintiff  Qibbon,  in  his  character  of 
reversionary  residuary  legatee  of  one-seventh,  for  general 
administration  of  the  real  and  personal  estate  of  the 
testator. 


Arg^mmi.  Mr.   Wilcock,  Q.  C,   and  Mr.  F.   T.  White,  for  the 

trustees  of  the  will,  now  moved  to  stay  all  proceedings 
in  the    second    suit.      The   first    suit   would    give    all 
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the  relief  necessary,  and  there  was  no  reason  why  they 
should  be  harassed  and  the  estate  wasted  by  double 
proceedings. 

Mr.  Thomson,  for  the  widow,  concurred. 

Mr.  Begg,  for  the  Plaintiflf  in  the  second  suit : — 

We  have  got  a  decree,  and  are  entitled  to  the  fruits  of 
our  diligence,  which  this  suit,  if  allowed  to  proceed,  will 
deprive  us  of. 

Mr.  RoUy  Q.C.,  and  Mr.  F.  H.  Colt,  for  the  Plaintiflf 
Gibbon  :— 

We  are  entitled  to  a  decree  for  general  administration 
of  the  trust  of  the  will;  the  Plaintiflfs  in  Hoskina  v. 
Campbell  have  not  got  any  such  decree,  and  would  not 
be  entitled  to  it  as  they  are  not  interested  in  the 
residuary  estate.  As  soon  as  the  accounts  are  taken 
and  the  estate  specifically  devised  cleared,  their  right  to 
prevent  the  decree  will  be  at  an  end,  and  the  suit  will  be 
stopped  just  at  the  very  point  where  it  is  our  interest 
that  it  should  be  vigorously  conducted. 


The  Vice-Chancellor  suggested  that  immediate  no-       Judgment. 
tice  of  motion  for  decree  should  be  given  and  accepted  in 
the  second  suit,  and  come  on  along  with  this  motion. 
And  that  being  agreed  to,  and  the  motion  made  pro  form&, 
the  following  decree  was  made  : — 

Upon  motion  this  day  made  into  this  Court  by  Counsel  for  the  Decree. 

Defendants,  Finch  &  Ameryj  that  the  second  mentioned  suit  might  

be  stayed,  and  that  the  Plaintiff  in  that  suit  might  haye  liberty  to 
attend  the  proceedings  in  the  first  mentioned  snit,  and  that  snoh 
directions  might  be  given  as  to  the  costs  of  the  second  mentioned 
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suit  as  the  Court  might  think  fit  to  direct.  And  upon  motion  for  a 
decree  in  the  said  second  mentioned  suit  hj  counsel  for  the  Plaintiff 
in  that  suit ;  and  upon  hearing,  &o.  counsel  for  the  Plaintiffs  and 
Defendants;  and  upon  reading,  &c.,  This  Court  doth  declare  that 
the  trusts  of  the  will  of  the  said  testator,  James  Campbell,  ought  to 
he  performed  and  carried  into  execution,  and  doth  order  and  decree 
the  same  accordingly,  and  doth  order  that  the  decree  made  in  the 
suit  of  Hoskim  v.  Campbell,  dated  the  14th  of  Novemher,  1863,  and 
the  aforesaid  inquiries  thereby  directed,  and  the  several  proceedings 
thereunder,  be  carried  on  and  prosecuted  in  the  suit  of  Hoskins  y. 
Campbell,  and  in  the  suit  of  Gibbon  y.  Campbell  at  the  same  time ; 
and  it  is  ordered  that  in  addition  to  the  inquiries  directed  by  the 
said  decree,  the  following  further  inquiry  be  made,  viz. : — 

16.  In  whom  the  shares  of  the  ohil(bren  or  grandchildren  of  the 
testator,  James  Campbell,  or  any  interest  therein,  are  now  vested. 

Adjourn  further  consideration.  Both  suits  to  be  heard  on  further 
consideration  together.  Costs  of  the  motion  to  be  costs  in  the  cause 
of  HoskxM  V.  Campbell. — Liberty  to  apply. 


1864. 

Apra2^-2Hh. 

WiU^Continua- 

tion — Forfeiture 

— Name  and 

Arms  Clause, 

Though  a  clause 
in  a  will  revok- 
ing a  bequest 
upon  a  condition 
will  be  per- 
fectly good 
without  any  gift 
over,  although 
the  condi- 
tion be  sub- 
sequent, yet  if 
the  revocation 
be  by  way  of 
acceleration  of 
the  remainders, 
and  the  words 
used  are  not 
apt  for  that 
purpose,  or  if  in 
any  other 
manner  the 
defeasance  does 
not  *•  fit"  the 
condition,  the 
whole  clause  will 
be  ineffectual, 
and  the  gift  will 
be  abeoluta 


Re  CATT'S  trusts. 

JL  HIS  was  a  special  case  to  determine  a  question 
arising  upon  the  will  of  Miss  Elizabeth  Willett  Catt,  late 
of  Newhaven,  Sussex,  deceased. 

The  testatrix,  by  her  will,  dated  25th  March,  1862, 
devised  all  her  real  estate  to  her  two  brothers  in  trust  for 
sale,  and  directed  that  it  should  be  considered  as  converted 
in  equity  from  the  time  of  her  death  for  the  purposes  of 
her  will,  and  that  the  proceeds  of  the  sale  thereof  should 
be  applied  as  part  of  her  personal  estate.  And  after 
certain  other  directions,  not  affecting  the  question  raised 
in  this  case,  the  will  proceeded  in  the  following  terms  : — 

"  And  I  give  and  bequeath  all  my  household  goods, 
furniture,  plate,  linen,  china,  wine,  monies,  securities  for 
money,  and  residue  of  my  personal  estate  of  every  sort 
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and  kind  whatsoever  and  wheresoever,  unto  my  said  two  1864. 

brothers,  John  Catt  and  Henry  Catty  and  their  executors  rITcato^s 
and  administrators,  upon  trust,  as  soon  as  conveniently  Trusts. 
may  be  after  my  decease,  to  sell  and  convert  into  money  Statement, 
all  such  part  of  my  personal  estate  as  shall  be  of  a  sale- 
able nature.  And  to  collect,  get  in,  and  receive  all  such 
parts  thereof  as  shall  consist  of  monies,  or  securities  for 
money.  And  upon  further  trust  to  pay,  distribute,  and 
divide  the  whole  of  my  said  residuary  personal  estate, 
together  with  the  produce  to  arise  from  the  sale  of  my 
said  real  estate  unto  and  equally  between  and  amongst 
my  brothers  the  said  Edmund  Catt^  William  Catt,  John 
Catty  Oeorge  Catt,  Charles  Catt,  and  Henry  Catt,  and  my 
sisters,  Hannah  Smith,  the  widow  of  the  late  Reverend 
James  AUan  Smith,  and  Caroline  Catt,  subject  to  the 
proviso  next  hereinafter  contained,  and  in  case  any,  or 
either  of  them,  my  said  brothers  and  sisters,  shall  happen- 
to  die  in  my  lifetime,  leaving  lawful  issue,  then  the  part 
or  share,  parts  or  shares,  of  him,  her,  or  them  so  dying, 
shall  (subject  as  before-mentioned)  go,  and  be  paid  unto, 
and  equally  between  and  amongst  such  issue  respectively 
(if  more  than  one  child),  share  and  share  alike,  and  if  but 
one,  the  whole  to  such  only  child,  as  and  when  they,  he, 
or  she  shall  severally  attain  the  age  of  twenty-one  years, 
the  issue  of  any  deceased  child,  nevertheless,  to  take  only 
the  part  or  share  which,  his,  her«  or  their  parent  or 
respective  parents  would  have  been  entitled  to  if  living. 
Provided  always,  and  my  will  and  desire  is,  and  I  hereby 
direct  that  all  and  every  the  residuary  legatees  under  this 
my  will,  save  only  and  except  my  said  sister  Hannah 
Smithy  or  her  children,  and  the  daughters  of  any  de- 
ceased brothers  who  may  be  married,  and  to  whom  it  is 
not  intended  that  this  proviso  should  apply,  do  and  shall, 
within  the  space  of  twelve  calendar  months  next  after 
they  shall  severally  become  entitled  to  their,  his,  or  her 
share  of  and  in  the  said  trust  monies,  and  premises  under 
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this  my  will,  assume  and  take,  under  the  sanction  of  or 
licence  of  the  Crown  or  otherwise;  the  surname  of 
'  WiUett  *  only,  and  by  such  name  only,  and  no  other 
(except  in  cases  of  daughters  subsequently  marrying), 
thenceforth  to  style  and  subscribe  themselves  respec- 
tively in  all  deeds,  instruments,  and  writings,  and  on  all 
other  occasions.  And  also  do  and  shall  bear  and  use  the 
arms  of  the  WiUett  family,  either  alone  or  quartered  with 
his  or  her  family  arms,  in  case  Her  Majesty's  royal 
licence  and  authority  to  the  taking  and  assuming  the  said 
surname  and  bearing  and  using  the  said  arms  can  be 
obtained.  And  in  case  such  person  or  persons  shall  re- 
fuse, decline,  or  neglect  to  comply  with  the  requisitions  of 
this  proviso  for  the  said  space  of  twelve  calendar  months 
after  they  shall  become  so  entitled  as  aforesaid,  then  the 
estate  and  interest  of  him,  her,  or  them,  of  or  in  the  s^id 
trust  monies  and  premises  under  this  my  will,  shall,  from 
and  after  the  expiration  of  the  said  space  of  twelve 
calendar  months,  cease  and  be  void  to  all  intents  and 
purposes  whatsoever,  and  the  part  or  share  of  him,  her« 
or  them  of  or  in  the  same  shall  thenceforth  go,  and  be 
paid,  and  applied  in  such  and  the  same  manner  in  all 
respects  as  if  he,  she,  or  they,  so  refusing,  declining,  or 
neglecting  as  aforesaid*  was  or  were  actually  dead." 


The  testatrix  died  on  the  4th  April,  1862. 

Four  of  the  testatrix's  brothers  complied  with  the  con- 
ditions above  stated,  but  the  remaining  two  of  such 
brothers,  and  Miss  Caroline  Catt,  refused  such  compli- 
ance, and  the  twelve  months  mentioned  in  the  will  had 
expired. 


The  three-sevenths  of  the  residuary  estate  of  the 
testatrix,  to  which  the  recusant  brothers  and  sisters 
would  have  been  entitled  on  compliance  with  the  con- 
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ditions,  were  now  claimed  on  behalf  of  four  different 
parties. 

1st,  The  petitioners,  the  recusant  brothers  and  sister 
themselyes. 

2ndly.  The  children  of  such  brothers.  These  children 
were  still  infants,  and,  of  course,  had  not  as  yet  taken  the 
name  of  Willett,  but  they  contended  that  they  had  till 
the  4th  April,  1865,  to  comply  with  the  conditions. 

Srdly.  The  four  brothers  who  had  complied  with  the 
conditions,  and  Mrs.  Smith. 

4tlily.  The  next  of  kin  of  the  testatrix :  viz. :  the  whole 
seven  legatees  taking  as  a  new  class. 
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Mr.  Fitzhugh  for  the  petitioners  : 


Argument, 


The  condition  is  a  condition  subsequent  unaccompanied 
by  a  gift  over,  and  therefore  void,  Bird  v.  Johnson  (a) ; 
Woodhouse  v.  Herrick  (b.) 

The  words  "  shall  be  applied,"  &c.,  to  end  of  clause  (c) 
did  not  operate  as  a  gift  to  any  one :  not  to  the  children^ 
who  only  took  their  parent's  share,  i.«.,  the  share  just 
declared  void ;  not  to  the  other  legatees,  because  they 
only  took,  not  on  the  death  of  another  legatee,  but  on  his 
or  her  death  without  issue  in  the  testatrix's  lifetime :  not 
to  the  next  of  kin,  because  the  residue  was  disposed  of 
by  the  wiU. 

Mr.  Harvey  for  the  children  forming  class  2 : — 

The  gift  is  "  subject  to  the  proviso,"  therefore  the  con- 
dition is  clearly  precedent. 


Even  if  the  condition  be  read  as  subsequent,  it  is  per- 
(5)  1  E.  &  J.  352.  (c)  p.  48. 


(«)  2  W.  R.  692 

VOL.  IL 
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fectly  good,  as  not  violating  any  principle  of  morality  or 
public  policy,  Egerton  v.  Lord  Urownhw  {a);  Yonge  v. 
Furse  (b). 

The  words  "  actually  dead,"  point  to  the  substitutional 
clause,  not  to  the  original  gift. 

Mr.  Kingdon  for  the  brothers  and  sisters  in  class  8 : — 

This  is  a  gift  to  a  class,  and  therefore  the  whole  vests 
in  the  class  at  one  moment,  i.e.,  at  the  expiration  of 
twelve  months  from  the  testatrix's  death,  at  which 
moment  the  condition,  which  is  clearly  precedent, — 
Atcherley  v.  Vernon  (c), — ceases  to  operate.  Therefore 
only  those  who  at  that  moment  were  qualified  to  take, 
take  anything,  and  they  take  the  whole.  Porter  v.  Fox  (d). 

Mr.  Freeling  for  the  next  of  kin : — 

The  gift  is  clearly  avoided,  for  it  is  to  cease  "  to 
all  intents  and  purposes,"  but  it  is  impossible  to  deter- 
mine who  are  meant  to  take  under  the  gift  over:  it  is 
therefore  void  for  uncertainty. 

[He  referred  to  Re  Dickson's  Trusts  (e),  Morrice  v. 
Langham{f),  Rochford  v.  Hackman{g),  Lambarde  v. 
Peach  {h).] 

The  Vige-Chancellor  called  for  a  reply  as  against  the 
next  of  kin  only. 


Mr.  Fitzhugh  in  reply:— 

(a)  4  Ho.  L.  Gas.  1. 
{h)  5  W.  R.  304. 
(c)  Willes,  153. 
\d)  6  Sun.  485. 


(e)  1  Sim.  N.  S.  37. 
if)  11  Sim.  260. 
{g)  9  Hare,  475. 
(A)  4  Drew.  553. 
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All  the  cases  are  of  limitations  aimed  at  estates  for 
life ;  these  do  not  apply  to  this  case,  where  the  bequest  is 
of  an  absolute  interest. 

In  Dickson's  Trusts  the  residue  was  only  applied  to  a 
pecuniary  legacy,  which,  of  course,  by  the  action  of  the 
proviso  for  cesser,  fell  into  the  residue :  here  the  be- 
quest is  of  residue. 

If  one  of  these  gentlemen  had  become  bankrupt  within 
the  year,  could  he  have  defeated  his  creditors  for  the 
benefit  of  his  children  or  brothers,  by  refusing  to  comply 
with  this  clause  ? 
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Vice- Chancellor  Sir  W.  Page  Wood  : — 


Judgment. 


This  is  a  question  arising  upon  the  wiU  of  Miss  Eliza- 
heth  WiUett  Catt,  as  to  the  e£fect  of  a  shifting  clause 
therein  contained. 

The  testatrix  disposes  of  the  whole  of  her  residuary 
real  and  personal  estate,  upon  trust  for  sale,  and  then 
upon  the  following  trusts.  [His  Honour  read  the  gift 
and  substitutionary  clause  as  hereinbefore  set  out  (a).] 
I  may  remark  here  that  the  will  is  not  perfectly  accu- 
rately framed,  because  the  clause  "  next  hereinbefore 
mentioned  **  means  grammatically  the  proviso  I  have  just 
read ;  but  when  I  find,  in  that  proviso  itself,  the  words 
"subject  as  before  mentioned,"  I  think  that  I  am  thereby 
driven  to  hold  that  the  expression  "next  hereinbefore 
mentioned,"  must,  however  awkwardly,  be  refeiTed  to  the 
name  and  arms  clause,  the  more  so  as  the  other  incon- 
gruity pointed  out  by  Mr.  Fitzhugh^  namely,  that  you 
must,,  in  the  substitutionary  clause,  read   ''child"   as 

(a)  p.  47. 

1  2 
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meaning  "  brother  or  sister,"  shows  that  severe  gramma- 
tical accuracy  is  not  to  be  looked  for.  This  being  so,  the 
clause  which  I  read  as  attached  to  the  gift  is  as  follows. 
[His  Honour  read  it  (a),  down  to  the  words  "  and  no 
other."]  That  would  be  no  guard  against  their  discon- 
tinuing to  use  the  name ;  that  is  done  afterwards  in  this 
way.     [His  Honour  read  the  rest  of  the  clause  (J).] 


Now  a  great  deal  might  be  said  in  favour  of  the 
contention  which  has  been  raised,  if  the  first  half  of  this 
clause  had  stood  alone;  but  of  course  you  must  read 
the  whole  clause  together,  and  then  the  effect  is,  that 
the  property  is  to  go  over  as  if  the  person  refusing  were 
actually  dead.  Now  what  has  actually  happened  is  that 
three  of  these  legatees  refuse  to  fulfil  the  condition,  and 
yet  claim  their  shares  of  the  fund. 


I  cannot  hold  this  clause  to  be  an  effectual  devesting 
clause.  It  is  quite  clear  that  if  a  testator  desires  a  gift 
to  be  revoked,  the  mere  fact  that  there  is  no  gift  over  will 
not  prevent  the  revocation  from  taking  effect.  For  that 
proposition  I  may  refer  to  the  case  of  Re  Dickson  (c),  and, 
upon  the  later  authorities,  it  is  not  important  to  consider 
whether  the  condition  is  precedent  or  subsequent :  so  if 
a  testator  has  said  that  the  gift  shall  be  absolutely 
revoked  to  all  intents  and  purposes;  so  if  there  be  a 
limitation  in  the  form  of  an  estate  tail,  followed  by  the 
common  ''  name  and  arms  clause ; "  but  if  in  the  case 
last  supposed  the  gift  over  were  to  stop  at  the  words  "  as 
if  he  were  dead,"  there  would  be  no  devesting,  because 
the  gift  would  have  been  in  terms  which  confer  a  benefit 
on  the  issue,  and  the  condition  would  not  extend  to 
them ;  therefore,  there  would  be  nothing  to  inform  the 
Court  what  is  to  be  done  with  the  property  (as  the  estate 

(a)  p.  47,  48.  (6)  Ante,  p.  48.  (c)  1  Sim.  N.  8.  37. 
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mast  fail,  if  at  all,  altogether) ;  and  therefore  it  remains 
as  given  at  first :  so  if  the  gift  over  were  expressed  in 
snch  terms  that  the  Court  cannot  tell  in  whom  the  pro- 
perty is  intended  to  he  vested. 
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The  judgment  of  Lord  Justice  Turner  in  Rochfort  v. 
Hackman  (a)  is  very  pertinent  to  this  point.  [His 
Honour  read  the  passage  beginning  "  The  true  rule  "  down 
to  "  life  interest  should  cease"  (&).] 

Here  we  have  an  estate  given  in  fee,  which  is  stronger 
against  the  respondents  than  a  life  interest,  which  does 
determine  by  death.  Hence  one  is  at  a  loss  to  know 
what  she  means  by  the  expression  "  as  if  he  were  dead : " 
does  she  mean  ''  as  if  I  had  died  intestate  ? ''  If  so,  she 
should  have  said  merely,  "I  revoke  the  gift:'^  or  does 
she  mean  ''as  if  he  had  died  in  my  lifetime"  so  as  to  raise 
the  question  whether  the  executors  could  take  as  a  class  ? 
These  are  questions  to  which  I  cannot  find,  in  this  will, 
the  necessary  answer.  I  look  at  the  interest  which  is 
given,  and  I  find  it  an  absolute  interest :  I  look  at  the 
clause  for  cesser  and  gift  over,  and  I  find  that  it  does 
not  fit  the  case,  and  has  failed  in  expressing  what  is  to 
be  done  with  the  property. 

I  must,  therefore,  follow  the  rule  long  established  with 
regard  to  the  name  and  arms  clause,  and  hold  that  these 
persons  are,  notwithstanding  their  non-compliance  with 
this  condition,  entitled  to  their  legacies. 


(a)  9  Hare,  476. 


(b)  p.  481. 


M 


CASES  IN  CHANCEBY. 


1864. 

July  2nd, 

Pleadinff — 
Demurrer — 
Specific  Per- 
formance— 
Noxiout  Trade. 

Specific  per- 
formance of  an 
agreement  to 
ta^e  a  lease  of 
lands  for  the 
purpose  of  a 
tannery  will  not 
be  enforced 
when  the  pro- 
posed lease 
contained  the 
usual  covenant 
against  carrying 
on  noxious 
trades,  although 
the  Defendants 
had  represented 
that  they  were 
about  to  conduct 
their  business  in 
a  way  which 
could  not  be 
open  to  objection 
on  that  score. 
Where  it  appears 
from  the  bill 
that  the  Plaintiff 
is  unable,  from 
causes  which  he 
cannot  control, 
to  make  a  good 
title,  a  demurrer 
will  be  allowed, 
and  the  Plaintiff 
will  not  be  per- 
mitted to  bring 
the  cause  to  a 
hearing  on  the 
chance  that  he 
may  by  that 
time,  or  before 
certificate,  be 
enabled  to  sue 
the  Defendant. 

Statement, 


REEVES  V,    THE  GREENWICH  TANNING 
COMPANY  (LIMITED). 

X  HIS  was  a  demurrer  to  a  Bill  filed  for  the  purpose  of 
enforcing  specific  performance  of  an  agreement  for  the 
sale  of  certain  leasehold  hereditaments  by  the  Plaintiffs 
to  the  Defendants. 

The  Plaintiffs  were  lessees  of  the  hereditaments  in 
question  for  a  term  of  fifty  years  from  the  24th  June, 
1858,  at  the  yearly  rent  of  £51 ;  and  this  lease  contained 
covenants  on  the  part  of  the  lessees,  first,  not  to  build  on 
the  demised  lands  without  the  written  consent  of  the 
lessor;  and,  secondly,  not  to  carry  on  thereon  certain 
specified  trades  (of  which  tanning  was  not  one),  "  or  any 
noisome,  noxious,  offensive,  or  dangerous  trade  or  busi- 
ness whatsoever,"  without  the  licence  of  the  lessor. 

On  the  8th  February,  1864,  an  agreement  was  entered 
into  between  the  Plaintiffs  and  Defendants  to  the  follow- 
ing effect : — 

The  Plaintiffs  agreed  to  sell  and  the  Defendants  to 
buy  the  premises  in  question  for  the  remainder  of  the 
term  created  by  the  lease,  subject  "  to  the  rent  of  £51, 
and  to  the  covenants  and  agreements  in  the  lease  con- 
tained," for  the  sum  of  £1500 ;  and  after  certain  stipu- 
lations as  to  title  ^ot  material  to  the  point  decided  in 
the  suit,  the  agreement  provided  that  "  the  vendors 
would  at  their  own  expense  procure  from  the  lessor  and 
all  other  necessary  parties  (if  any),  a  valid  consent  to  the 
carrying  on  of  the  business  of  tanning,  manufacture,  and 
sale   of  leather,   and   the   preparation   of  skins  by  the 
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purchasers;    or,  if   necessary,   a  valid  release   of  any 
coyenant  in  restraint  of  such  business," 

Previously  to  entering  into  the  agreement  the  Plain- 
tiffs' solicitor  asked  the  Defendants'  solicitor  the  nature 
of  the  business  proposed  to  be  carried  on  on  the  pre- 
mises, and  was  informed  that  '^  the  premises  were  re- 
quired by  the  Defendants  for  the  purpose  of  carrying  on 
their  business,  which  was  for  the  tanning,  manufacture, 
and  sale  of  leather,  in  a  mode  and  upon  a  process  pre- 
scribed by  certain  letters  patent  which  had  been  assigned 
to  the  Defendants  by  Mr.  L.  de  la  Peyronne,  and  that 
by  the  use  of  the  means  pointed  out  in  the  said  letters 
patent  there  was  nothing  noisy,  noisome,  noxious,  offen- 
sive, or  dangerous  in  the  carrying  on  of  the  said  busi- 
ness; but  that,  as  it  appeared  doubtful  whether  the 
business  of  a  tannery  was  not  one  of  the  trades  or 
businesses  within  the  restrictive  clause  of  the  lease,  the 
Defendants  would  require  a  licence  by  the  lessor  to 
enable  them  to  carry  on  their  business.  And  the  Bill 
alleged  that  **  upon  that  representation"  the  Plaintiffs' 
solicitor  consented  to  the  introduction  of  the  clause  in 
the  agreement  binding  the  Plaintiffs  to  procure  the  con- 
sent of  the  lessor. 
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The  Plaintiffs  accordingly  applied  to  the  lessor  for  this 
purpose,  when  his  solicitor  stated  that  on  his  behalf 
*'  he  would  require  to  be  satisfied  that  the  business  of 
the  Defendants  would  not  be  noisome,  noxious,  offensive, 
or  dangerous."  The  Plaintiffs'  solicitor  thereupon  wrote 
to  the  Defendants'  soUcitor,  stating  what  was  required 
by  the  lessor,  and  received  from  them  a  reply,  enclosing 
the  following  letter,  which  they  had  received  from  the 
solicitor  to  the  Defendants  : 


'  Dear  Sir, — I  beg  to  acknowledge  the  receipt  of  your 
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Statement, 


"  favour  of  yesterday,  including  copy  of  a  letter  you 
"  had  received  from  Mr.  Stroughill  (a),  in  reference 
"  to  the  Oreenwich  premises.  I  have  submitted  both 
"  letters  to  Mr.  L.  de  la  Peyronne ;  and  you  can  assure 
"  Mr.  Stroughill  that  there  is  in  a  tannery  working  by 
"  M.  La  Peyronne'a  process  nothing  noisome,  floxious, 
"  offensive,  or  dangerous.  That  is  the  great  advantage 
"  of  that  process  over  the  ordinary  one.  All  the  work  is 
"  performed  in-doors  instead  of  in  the  open  air,  and  none 
"  of  those  smells  are  emitted  which  render  the  vicinity  of 
"  ordinary  tanneries  so  objectionable.  Tanning  by  M. 
"  La  Peyronne' 8  process  can  be  performed  with  com- 
**  plete  impunity  in  the  midst  of  large  cities  in  any 
''  climate,  and  always  without  any  offensive  smell  being 
"  emitted.     I  am,  Dear  Sir,  &c." 


The  Defendants  also  required  a  licence  to  erect  addi- 
tional buildings. 

The  lessor  agreed  to  give  the  required  licences,  but 
added  a  provision  that  the  licence  to  carry  on  this  trade 
"  should  be  void  in  case  the  carrying  on  of  the  said 
business  should  be  in  any  manner  noisy,  noisome, 
noxious,  offensive,  or  dangerous.''  To  this  proviso  the 
Defendants  objected,  but  they  approved  of  the  draft 
licence  in  all  other  respects. 

There  was  a  recital  in  such  draft  (approved  of  on 
behalf  of  the  Defendants)  to  the  effect  that  "  the  De- 
fendants considered  that  the  trade  of  tanning  might  be 
comprised  under  the  restrictive  covenant  contained  in  the 
lease ;  but  that  they  had  represented  to  the  lessor  that  in 
fact  there  was  in  a  tannery  worked  by  the  patent  pro- 
cess which  they  intended  to  use,  nothing  noisy,  noisome, 


(a)  The  Plaintiff'i  solicitor. 
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noxious,  offensive,  or  dangerous,  and  that  in  the  event  of 
a  tannery  being  carried  on  by  such  process,  no  smell 
would  in  fact  be  emitted  to  render  the  vicinity  thereof 
objectionable." 

The  Bill  also  contained  averments  that  purchasing 
such  a  lease  was  within  the  powers  of  the  Company ;  that 
the  Defendants  had  entered  into  possession  of  the  pre- 
mises; that  the  Plaintiffs  had  performed  their  part  of 
the  agreement;  and  that  the  Defendants  had  accepted 
the  Plaintiffs'  title. 
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The  Defendants  demurred. 


Mr.  RoU,  Q.C.,  and  Mr.  Fry,  for  the  demurrer,  were 
stopped  by  the  Court. 


Argument. 


Mr.  WiUcock,  Q.C.,  and  Mr.  Hopwood,  for  the  Bill, 
relied  upon  the  recital  in  the  draft  licence,  and  referred 
to  Ogilvie  v.  Foljambe  (a).  At  any  rate  we  are  entitled 
to  go  to  a  hearing,  as  it  does  not  appear  that  we  cannot 
get  the  lessors  in  the  meantime  to  grant  an  unqualified 
licence. 

The  Vice-Chancellor  called  for  a  reply  on  the  last 
point  only. 

Mr.  RoUf  in  reply.  The  Bill  states  that  the  lessor's 
solicitor  said,  that  **  he  would  require "  to  be  satisfied 
that  the  trade  was  not  noxious  {b) ;  it  states  that  the  only 
point  in  issue  between  the  parties  was,  whether  the 
proviso  objected  to  should  or  not  stand  in  the  draft 
licence  (c) ;  and  that  we  claim  to  be  entitled  to  an  un- 


(a)  a  Mer.  53. 


(b)  par.  8. 


(c)  par.  2. 
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qualified  licence,  and  the  Plaintiffs  charge  the  con- 
trary (a);  that  amounts  to  a  statement,  first,  that  they 
never  can,  and,  secondly,  that  they  never  will,  grant  us 
an  unqualified  licence. 

They  are  not  entitled,  after  that,  to  fall  back  upon  our 
view  of  the  agreement,  and  say,  we  will  give  you  a  good 
title,  according  to  your  own  view  before  the  hearing, 
Lindsay  v.  Lynch  (6). 


JudffmmL         ViCE-ChANCELLOR  SiR  W.  PaGE  WoOD  ! — 

On  the  merits  of  this  case  I  have  no  doubt. 

The  Plaintiffs'  lease  contains  a  covenant  not  to  carry 
on  any  noisy,  noxious,  &c.  trade,  without  the  licence  of 
the  lessor.  This  covenant  is  one  which  the  Defendants, 
a  tannery  Company,  naturally  think,  might  give  rise  to 
a  claim  of  some  sort  against  them,  in  the  nature  of 
damages.  Then,  having  notice  of  the  covenant,  they 
say,  "  We  are  apprehensive  that  the  effect  of  this  may  be 
injurious  to  us;  and  as  it  appears  doubtful  whether 
the  business  of  a  tannery  is  not  one  of  the  trades  within 
the  restrictive  clause  of  the  lease,  we  require  you  to  get 
us  a  licence  from  the  lessor,  to  enable  us  to  carry  on  our 
business.'*  The  Plaintiffs  inquired  what  the  business 
was  ?  And  they  tell  them,  that  "  the  premises  are 
required  by  the  Defendants,'*  &c.  [His  Honour  read 
the  clause  (c).]  What  can  that  amount  to  ?  The 
parties  know  that  there  is  a  covenant,  not  including 
a  tannery  eo  nomine,  and  they  say,  "  We  consider  that  a 
tannery,  carried  on  as  we  intend  to  carry  it  on,  will  not 
come  under  the  description  of  a  noisome,  &c.  trade ;  but 


(a)  2  Soh.  &  Let  1.  (6)  par.  13. 


(c)  See  ante,  p.  65. 
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that  is  doubtful,  and  we  do  not  choose  to  take  the  chance 

of  what  yiew  a  jury  may  at  some  future  time  take  of  that 

pomt ;  we  know  how  hard  it  is  to  know  beforehand  what 

will  and  what  will  not  be  considered  a  noisome,  &c.  trade, 

and  we  require  this  licence  to  clear  up  all  doubt  upon 

the  question.     We  will  not  buy  without  a  valid  covenant." 

The  vendors  assent  to  this,  and  agree  to  obtain  such 

licence;  and  now  they  ask  to  carry  out  the  agreement, 

omitting  this  term, — for  the  licence  proposed  is  a  mere 

nullity.     It  is  no  answer  to  this  to  say,  that,  according 

to  the  Defendants'  representation  of  the  nature  of  their 

trade,  the  licence  will  be  sufl&cient  for  all  their  purposes. 

The  very  object,  and  the  only  object,  for  which  they 

require  the  licence,  is  to  set  that  question  at  rest,  which 

this  draft  licence  expressly  keeps  open. 


1864. 
Reeves 

V. 

Qrbenwich 
Tanning 
Company 

(Limited). 

Judgment. 


On  the  point  of  form,  which  was  the  only  point  on 
which  I  felt  at  all  pressed,  I  think  I  ought  to  allow  the 
demurrer,  for  this  reason : — It  is  one  thing  to  come  to 
the  Court  to  assert  that  you  can  make  a  good  title, 
which  perhaps  requires  some  patching  or  mending  before 
it  is  got  into  a  shape  in  which  the  Court  would  force  it 
on  a  purchaser ;  and  another  thing  to  state  specifically 
the  particular  point  relied  upon  as  a  defect  of  title,  and 
to  take  the  opinion  of  the  Court  on  that  question ;  and 
then,  when  it  is  decided  against  you,  to  ask  leave  to 
make  good  the  deficiency. 


In  the  meantime,  if  the  Court  finds  that  yoa  can 
make  a  title,  as  by  getting  in  an  outstanding  term,  pro- 
ducing or  obtaining  fresh  evidence,  or  such  like,  the 
Court  gives  time  for  the  purpose,  and  the  defect  becomes 
unimportant,  except  with  reference  to  costs;  but  you 
set  out  the  defect  on  the  face  of  the  Bill,  and  invite  the 
Court  to  say  whether  it  is  a  fatal  defect  or  not,  then,  I 
apprehend,  you  can  try  the  question  by  demurrer. 
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Judgmmi, 


Here  the  PlaintiflFs  say : — "  We  have  got  that  which  is  a 
performance  of  our  contract,"  namely,  the  licence,  such 
as  that  which  they  were  bound  to  procure;  therefore 
they  have  put  their  own  construction  on  the  contract, 
and  require  the  Defendants  to  perform  the  agreement 
with  such  a  licence  as  they  have  tendered.  The  Court 
is  clearly  of  opinion  that  this  is  not  a  proper  licence.  It 
is,  therefore,  a  case  which  ought  to  be  stopped  at  the 
outset. 


Allow  the  demurrer :  leave  to  amend  refused. 


1864. 
MarehUth^ieth, 

WiH—ExecutaTf 

hequfCst  io — 

Tnut. 

Gift  of  residue 
to  executor  to 
enable  him  to 
carry  into  effect 
the  purposes  of 
the  will     Held, 
on  demurrer, 
that  the  execu- 
tor took  no 
beneficial 
interest. 


BARRS  V.  FEWKES. 

JLhIS  case  came  on  upon  demurrer,  the  only  point 
being  whether  an  executor  and  trustee  named  in  a  will 
took  beneficially.     The  facts  alleged  were  as  follows  : — 

'^  Charles  Barrs^  the  testator,  made  his  will,  dated  the 
13th  of  July,  1862,  in  these  terms  : — 

"  This  is  the  last  will  and  testament  of  Mr.  Charles 
Barrs,  of  MountsorreU  in  the  County  of  Leicester,  Gentle- 
man. Firstly,  I  direct  that  all  my  just  debts,  funeral 
and  ^stamentary  expenses,  be  paid  by  my  executor 
hereafter  named.  Then  as  to  the  disposal  of  all  the 
remainder  of  my  real  and  personal  estates:  Firstly,  I 
direct  that  my  executor,  named  Thomas  Fewkes,  of 
Barrow-upon-Soar,  in  the  same  county,  land  surveyor, 
do  pay,  or  cause  to  be  paid,  unto  my  servant,  Martha 
Sharman,  the  sum  of  JEIOO  per  year  in  every  year  so  long 
as  she  shall  live,  and  that  she  shall  have  and  hold  the 
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house  I  now  live  in^  rent  free,  so  long  as  she  shall  live ;  and 
shall  also  have  the  use  of  my  household  furniture  for  and 
during  the  term  of  her  natural  life.  Then  do  I  give  and 
bequeath  the  sum  of  £100  unto  Joseph  Barrs,  now  residing 
in  Mountsorrel  aforesaid,  and  also  the  sum  of  £50  unto 
each  of  his  children,  and  also  the  sum  of  £100  to  each  of 
the  children  of  Oeorge  Barrs,  who  was  half  brother  to  my 
father^  and  the  sum  of  £50  to  each  of  the  grandchildren 
of  the  said  George  Barrs,  and  the  sum  of  £100  to  each  of 
the  children  of  the  following,  namely,  Benjamin  Barrs, 

Joice  Freer ^   Mountney  Greaves, Preston,  the  half 

brothers  and  sisters  of  my  father,  and  also  the  sum  of  £50 
to  each  of  their  grandchildren.  I  also  give  the  sum  of 
£100  unto  Elizabeth  Clarke,  the  daughter  of  my  mother's 
sister;  and  also  the  sum  of  £50  unto  each  of  the  children 
of  Hannah  Walker,  who  was  the  sister  of  the  above- 
named  Elizabeth  Clarke.  Then  I  will  and  direct  that 
my  said  executor  shall  pay,  or  cause  to  be  paid,  unto  my 
servant,  Henry  Stretton,  the  sum  of  £1  per  month  during 
the  term  of  his  natural  life.  I  also  give  and  bequeath 
the  sum  of  £100  imto  Charles  Preston,  in  addition  to  the 
sum  of  £50  to  which  he  will  be  entitled  under  one  of  the 
above  provisions.  Then  as  to  the  rest  and  residue  of  all 
my  real  and  personal  estates,  I  give,  devise,  and  bequeath 
the  same  unto  the  before-named  Thomas  Fewkes,  to  enable 
him  to  carry  into  effect  the  purposes  of  this  my  will  and 
testament;  and  I  hereby  nominate,  constitute^  and  ap^ 
point  the  said  Thomas  Fewkes  the  executor  of  this  my 
last  will  and  testament,  and  I  hereby  declare  it  to  be  my 
last  will  and  testament. 


StiUemetU. 


"  The  testator  died  on  the  14th  of  March,  1863,  pos- 
sessed of  large  real  and  personal  estate,  and  leaving  the 
Plaintiflf  his  heir-at-law." 


The  bill  prayed  a  declaration  that  the  residue  of  the 
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real  and  personal  estate  was  devised  to  the  Defendant  as 
trustee  for  the  purposes  of  the  will,  and  that  subject 
thereto  the  real  estate  descended  in  equity  on  the  Plaintiff. 

The  Defendant  demurred. 


Argument,  Sir  H.  Caims,  Q.C.,  and  Mr.  Cracknall  for  the  de- 

murrer : — 

1.  There  is  nothing  to  create  a  trust  of  the  residue. 
The  words  *'to  enable  him*'  merely  state  the  motive 
of  the  gift,  and  do  not  attach  any  trust  to  it,  and  the 
burden  of  proving  the  existence  of  a  resulting  trust  lies 
upon  the  Plaintiff;  Cary  v.  Gary  (a) ;  Thorp  v.  Owen  (b) ; 
Benson  v.  Whittam  (c) ;  Oreville  v.  Browne  (d)  ;  Saltmarah 
V.  Barratt  (e).  The  only  trust  is  to  pay  the  legacies  and 
annuities  and  any  incidental  costs,  and  the  residue  subject 
to  that  is  given  beneficially.  Then  it  is  not  a  sufficient 
averment  of  title  merely  to  say  that  the  Plaintiff  is  heir 
without  saying  how ;  Jerdein  v.  Bright  (/) ;  Lord  Digby 
V.  Meech  (g) ;  Baker  v.  Harwood  (h). 

Mr.  Willcock,  Q.C.,  and  Mr.  Archibald  Smith  for  the 
biU:— 

This  is  a  trust  and  not  a  gift,  subject  to  a  charge; 
Dawson  v.  Clarke  (i);  Saltmarsh  v.  Barrett  Nor  is  it 
a  gift  with  a  mere  expression  of  motive  as  distinguished 
from  a  trust,  as  in  Thorp  v.  Owen,  and  Benson  v. 
Whittam,  or  Gary  v.  Gary,  which  is  within  both  these 


(a)  2  Soh.  &  Lef.  173.  (/)  2  J.  ft  H.  325. 

(6)  2  Hare,  607.  {g)  Bunb.  196. 

(c)  6  Sim.  22.  (A)  7  Sim.  373. 

{d)  7  H.  L.  Cas.  689.  (t)  16  Vea.  409,  18  Vea.  247. 

{e)  29  Beav.  474,  3  De  G.  F.  ft  J.  279. 
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classes ;  nor  with  a  direction  as  to  the  mode  in  which 
the  property  is  to  be  enjoyed,  as  in  Hill  v.  Bishop 
of  London  (a).  In  all  those  cases  the  language  clearly 
excluded  the  idea  of  a  general  trust;  but  very  slight 
indications  are  sufficient,  in  such  cases,  to  impress  a 
trust ;  Briggs  v.  Penny  {b) ;  Robinson  v.  Taylor  (c) ; 
King  v.  Dennison  (d) ;  MuUen  v.  Bowman  (e) ;  Andrew 
V.  Andrew  (J) ;  Love  v.  Oaze  (g) ;  Ellcock  v.  Mapp  (h) ; 
Br  addon  v.  Farrand  (i). 


1864. 


Ar^fMfU, 


As  to  the  pleading  point,  an  heir  need  not  set  out  his 
pedigree ;  Ford  v.  Peering  (fc) ;  Delome  v.  HoUingsworth  (Z). 
The  only  way  to  take  the  objection  is  by  plea,  and  at 
common  law  it  was  always  by  special  demurrer,  which  is 
now  abolished  (Common  Law  Proc.  Act,  1852,  s.  51); 
Heard  v.  BaskerviUe  (m);  Dumsday  v.  Hughes  (n). 

Mr.  CracknaU,  in  reply : — 

It  is  quite  clear  that  the  burden  of  proof  is  on  those 
who  assert  a  general  trust,  as  was  held  in  Dawson  v.  Clarke, 
and  other  cases.  This  burden,  I  submit,  the  Plaintiffs 
have  not  discharged.  The  principle  is  clearly  laid  down 
in  King  v.  Dennison,  and  the  mere  absence  of  any  such 
words  as  "  beneficially  "  or  "  absolutely  "  attached  to  the 
gift  goes  for  nothing.  There  is  no  doubt  here  a  partial 
trust  to  pay  the  legacies  and  annuities,  but  that  does 
not  affix  a  trust  to  the  whole  gift.  Briggs  v.  Penny  has 
no    application,    because  there   was  an    intention  ex- 


(a)  1  At.  618. 
h)  3  Mao.  &  O.  546. 
%)  2  B.  C.  C.  589. 
(d)  I  Yes.  &  B.  260. 
{0)  1  ColL  197. 
(/)  1  CoU.  686. 
(^]  8  Bea.  472. 


(A)  2  Ph.  793,  3  H.  L.  Cas.  492. 

(i)  4RI188.  87. 

(k)  1  Ves.  J.  72. 

(/)  1  Cox,  421. 

(m)  Hob.  232. 

(n)  3  Boe.  &  P.  453. 
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pressed  to  declare  future  trusts.  In  MuUen  v.  Bowman^ 
and  Andrew  v.  Andrew ^  the  word  "trust "  was  used,  nor  are 
any  of  the  other  cases  cited  at  all  analogous  to  the  present. 

Upon  the  pleading  point  it  is  to  be  observed  that  the 
case  in  Banbury  was  not  cited  in  the  authorities  relied  on 
on  the  other  side. 


MarchUth,      Vice-Chancellor  Sir  W.  Page  Wood : — 


Judgment 


This  is  a  case  of  some  nicety,  but  on  the  whole  I  think 
the  true  construction  is  that  a  trust  is  impressed  upon  the 
gift.  The  will  is  in  a  somewhat  unusual  form.  First, 
there  is  a  direction  that  the  debts  are  to  be  paid  by  the 
executor,  and  it  is  perhaps  material  to  observe  that  in  this 
clause  the  executor  is  referred  to  by  his  office  and  not  by 
name.  Then  the  testator  goes  on, "  as  to  the  disposal  of  all 
the  remainder  of  my  real  and  personal  estate,  first,  I  direct 
that  my  executor,  Thomas  Fewkes,  do  pay"  an  annuity  of 
£100.  Then  come  a  number  of  small  legacies ;  after 
that  a  direction  to  "  my  said  executor "  to  pay  another 
small  annuity,  followed  by  a  bequest  of  another  legacy, 
the  testator  using  the  form  of  a  direction  to  the  executor 
to  pay  in  each  case  of  a  continuing  payment.  Then  comes 
a  residuary  devise  and  bequest  "imto  Thomas  Fewkes, 
to  enable  him  to  carry  into  effect  the  purposes  of  this 
my  will  and  testament,"  and  an  appointment  of  Fewkes 
executor. 


I  cannot  assent  to  the  ingenious  argument  on  behalf 
of  the  Defendant.  It  is  said  that  the  testator,  after 
making  one  residue  of  what  remains  when  the  debts  are 
paid,  makes  another  residue  after  the  gifts  of  legacies  and 
annuities,  and  gives  that  absolutely  to  Fewkes^  and  that 
the  words  "  to  enable  him  to  carry  into  eflfect  the  pur- 
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poses  of  the  will  '*  merely  explain  the  motive  of,  without 
attaching  a  trust  to,  the  whole  gift  The  question,  in 
ikianj  cases  of  this  description,  has  been  whether  the 
expression  of  the  purpose  of  a  gift  amounts  to  a  declara- 
tion of  a  trust  which  the  devisee  is  bound  to  perform,  or 
something  which  he  may  desire  to  do  for  his  own  comfort 
and  convenience,  and  which  is  left  to  his  choice.  But 
here  it  cannot  be  a  matter  of  choice  whether  the  legacies 
and  annuities  should  be  paid,  and  the  words,  therefore, 
import  something  more  than  the  mere  motive  of  the  gift 
Sir  H,  Cairns  suggested  that  the  purposes  of  the  will 
referred  to  might  mean  something  ultra  the  legacies  and 
annuities,  such  as  the  expenses  to  which  the  executor 
might  be  put  in  executing  the  trusts,  but  those  matters 
are  merely  the  incidents  of  the  trusts  which  he  is  bound 
to  perform,  Mr,  Cracknall,  in  reply,  suggested  a  different 
construction,  viz.,  that  the  purposes  referred  to  were 
the  payments  of  the  continuing  annuities.  That  view  is 
iiiconsistent  with  the  first  part  of  the  argument,  because 
that  assumes  that  all  these  purposes  are  fulfilled  before 
you  come  to  the  second  residue,  which  is  the  subject  of  the 
gift.  If  not,  then  there  is  a  trust  to  pay  the  annuities, 
and  the  real  point  is  whether  the  bequest  is  to  be  read  as  a 
bequest  upon  trust,  or  a  gift  of  the  whole  subject  to  a  charge. 


1864. 


JudgjMnL 


Now  it  is  true  that  there  is  a  bequest  to  Fewkes,  but 
this  is  a  qualified  and  not  an  absolute  gift.  The  specific 
word  trust  is  not  used ;  but  upon,  the  authorities  that 
circumstance,  though  material,  is  not  conclusive.  In 
Saltmarsh  v.  Barrett  there  was  a  gift  to  the  executors 
absolutely,  "charged,  nevertheless"  with  certain  pay- 
ments, and  it  was  held  upon  the  whole  will  that  the 
executors  took  as  trustees.  Just  as  the  word  charge  was 
in  that  case  held  not  to  be  conclusive  against  a  trust,  so 
in  Dawson  v.  Clark  the  use  of  the  word  trust,  coupled 
with  the  word  charged,  was  held  not  to  be  conclusive  the 
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^^^*'  other  way,  Lord  Eldon  coming  ultimately  to  the  con- 

clusion that  it  was  a  beneficial  gift,  subject  to  a  charge. 
Again,  in  Hughes  v.  Evans  (a),  the  word  trust  was  used 
Judgment       ^wice  over ;  but  it  was  held,  from  other  indications,  that 
there  was  a  beneficial  gift. 

It  is  necessary,  therefore,  to  ascertain  first  what  is 
the  general  scope  and  purpose  of  the  will.  The  tes- 
tator begins  by  directing  "his  executor"  to  pay  his 
debts  and  funeral  and  testamentary  expenses,  and 
after  giving  legacies,  and  directing  payment  of  certain 
annuities,  he  makes  the  bequest  in  question  not  abso- 
lutely, but  coupled  with  the  words  ''to  enable  him  to 
carry  into  effect  the  purposes  of  this  my  will ;"  and  the 
question  is  whether  those  words  merely  import  the  motive 
of  the  gift,  or  whether  they  express  the  very  object  of  the 
bequest.  It  is  difficult  to  avoid  the  conclusion  that  the 
fulfilment  of  these  purposes  was  the  very  object  of  the 
gift.  Whatever  may  be  the  extent  of  the  residue  dealt 
with  in  the  last  clause,  it  must  be  read  as  a  gift  to  Fewkes 
for  the  performance  of  the  trusts  of  the  will.  Except  so 
far  as  they  lay  down  general  rules,  authorities  are  not  of 
much  assistance  in  cases  of  this  kind,  where  so  much 
turns  on  the  general  purpose  to  be  discovered  in  the  wilL 
All  that  I  find  established  may  be  summed  up  in  these 
propositions:  first,  a  gift  to  A.  to  enable  him  to  do 
something  which  is  to  depend  on  his  own  choice  is  a 
beneficial  gift;  secqndly,  where  the  performance  of  a 
trust  is  the  general  purpose  of  the  gift,  the  trustee  cannot 
take  the  surplus  beneficially ;  thirdly,  where  nothing  more 
than  a  charge  is  created  by  the  will,  the  donee  does  take 
the  surplus  for  his  own  benefit. 

There  is  one  remarkable  case,  Cary  v.  Gary,  to  which 
I  must  refer,  because  at  first  sight  it  seemed  to   me 

(a)  IS^Sim.  496. 
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opposed  to  the  view  which  I  have  taken.  There  the 
testator  had  covenanted  to  exonerate  certain  freehold 
estate  from  a  mortgage  for  j6  1,500,  and  to  charge  it  on 
Ids  leasehold  estates,  and  he  bequeathed  the  leaseholds  to 
his  eldest  son  in  this  form :  *'  In  order  to  exonerate  the 
8ud  freehold  estates  from  the  said  sum  of  £1,500,  and 
to  enable  my  said  son  and  heir,  George  Cary,  to  pay  the 
same  and  other  debts  and  incumbrances  affecting  the 
same,  I  bequeath  unto  him  and  his  heirs,  executors,  admi- 
nistrators, and  assigns  ^  the  said  leaseholds.  '^  And  I  do 
hereby  charge  and  incumber  the  said  leasehold  interest 
so  bequeathed  hereby  to  the  said  George  Gary,  with  the 
payment  of  the  said  sum  of  £1,500/^  There  was  also  a 
direction  that  the  remainder  of  the  rents  and  profits  of 
the  leaseholds  and  other  lands  should,  during  the  minority 
of  George,  be  applied  towards  payment  of  debts  and  in- 
cumbrances. The  point  before  me  did  not  actually  arise 
in  that  case,  but  Lord  Redeadale  construed  the  words 
not  as  an  explanation  of  motive,  but  as  a  declaration 
of  trust,  and  then  discussed  the  disposal  of  the  sur- 
plus. Lord  Redesdale  observes :  "  The  intention  of  the 
testator  was,  that  this  property  should  be  applied  to 
exonerate  the  settled  estates ;  the  gift  is  made  for  that 
purpose,^'  and  then  goes  on  to  intimate  that  the  surplus 
would  belong  to  the  legatee  of  the  leaseholds. 


1864. 
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So  that  Lord  Redesdale  seems  to  say :  "  The  testator 
having  given  io  his  son  property  to  enable  him  to  perform 
certain  duties  of  a  particular  kind,  and  having  thereby 
created  a  trust,  the  surplus  (under  the  circumstances  of 
the  case)  remains  in  the  son  beneficially.  But  the  obser- 
vation must  be  read  with  reference  to  the  whole  will  and 
the  circumstances  of  that  case,  the  gift  being  to  a  son, 
and  in  the  nature  of  a  family  arrangement  In  the  same 
way  in  Rogers  v.  Rogers  (a),  expressions  of  affection  were 

(a)  3  P.  Wms.  193, 

w  2 
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relied  on  by  the  Court  as  indicating  an  intention  to 
benefit  the  testator's  wife,  to  whom  a  gift  was  made  for 
payment  of  debts.  Here  the  donee  is  described  through- 
out as  executor,  which  distinguishes  the  case  considerably 
from  Gary  v.  Gary,  and  upon  the  whole  I  entertain  no 
doubt  that  a  trust  is  created. 


On  the  point  of  pleading  which  was  raised,  I  shall 
follow  the  two  decisions  of  Lord  Thurlow  in  preference  to 
the  contrary  decision  of  Vice-Chancellor  Shadwell,  more 
especially  having  regard  to  the  fact  that  it  is  settled  that 
you  can  plead  a  negative  plea  of  not  heir.  I  must,  there- 
fore, hold  that  the  objection  is  not  fatal  to  the  bill  on 
demurrer. 


Minute. 


DsMURREB^verruled,  costs  costs  in  the  cause. 


u, 


SING  V.  LESLIE. 


NDER  the  marriage  settlement  of  Anthony,  Earl  of 
Newburgh,  certain  estates  in  the  counties  of  Sussex  and 
Gloucester   stood    limited,    after    the    decease    of   Earl 


Apriinth^Uth, 
l9tK 

Poriioru — 

Younger 
Children^ 

Mergtr. 

A  testator  hav- 
ing a  power  to 
charge  portions 
to  be  contmgent 

eve^t8^^awill  -^wiftony,  to   secure  a  jointure  of  £500  per  annum  to 
purporting  to  l^  Ann^  Countess  of  Newburgh,  and  subject  thereto  and  to 

an  execution  of  . 

the  power  and     a  term  to  raise  £5,000,  to  be  applied  as  Earl  Anthony 
him  enabUng^"  should  by  deed  or  will  direct,  upon  trusts  for  the  issue  of 

charged  certain 

portions.    The  contingent  events  did  not  happen,  but  the  testator  having  been  possessed  of 

a  reversion  in  the  estate  held  that  the  charge  operated  by  way  of  devise. 

The  principle  of  Chadwick  v.  Duleman  does  not  apply  to  a  younger  son  succeeding  to  the 
reversion  of  the  settled  estates  not  under  the  settlement  under  which  portions  were  created, 
but  by  descent. 

Where  an  estate  descends,  subject  to  possible  debts,  on  a  person  entitled  to  share  in  a 
portion  fund  charged  upon  it,  there  is  a  presumption  against  merger,  because  thut  would 
give  priority  to  the  persons  entitled  to  the  other  portions  and  to  Uie  debts.  ObservationB 
as  to  the  language  which  suffices  to  vest  portions  indefeasD>ly  at  a  particular  epoch. 
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tlie  marriage,  and,  in   default,  as  Earl  Anthony  should 
appoint,  and  for  want  of  appointment  to  his  right  heirs. 

Earl  Anthony  died  without  issue  in  1814,  having  by 
his  will  disposed  of  the  charge  of  £5,000,  and  devised 
the  said  estates  subject  thereto,  and  as  to  part,  to  a  trust 
term,  for  debts,  legacies,  and  annuities,  as  follows  : — 

To  Ann,  Countess  of  Newburgh,  for  life,  in  satisfaction 
of  her  jointure,  and  subject  thereto  and  to  other  limita- 
tions  which   failed ;  to  Francis  Eyre,  the  elder,  for  life, 
with  remainder  to    his    eldest    son,    Thomas ,  for    life, 
remainder  to  the  first  and  other  sons  of  Thomas  in  strict 
settlement,  remainder  to  Francis  Eyre  the  younger,  the 
second  son  of  Francis  Eyre,  the  elder,  for  life,  and  to 
his  first  and  other  sons  in  strict  settlement,  with  re- 
mainders   in    tail    to    future   children   of    Francis   the 
elder,   and   an   ultimate    remainder   to   the   right   heirs 
of  the   testator.      And   after   giving  a  power  to  join- 
ture, the  testator  declared  as  follows : — "  That  it  shall 
be  lawful  for  every  tenant  for  life,  either  before  or  when 
under  the  limitations  hereinbefore    contained,  he   shall 
respectively  become  entitled  to  the  actual  freehold  of  my 
said  real  estates  in  the  counties  of  Sussex  and  Gloucester, 
and  who  shall  have  attained  the  age  of  twenty-one  years, 
by  any  deed  or  deeds  with  or  without  power  of  revoca- 
tion, by  him  respectively  sealed  and  delivered,  or  by  his 
respective    last    will   and   testament  in  writing    so   re- 
spectively signed  and  published,  and  so  to  be  respectively 
attested   as   aforesaid,  to    charge  all  or  any  pail  of  my 
said    real    estate    hereinbefore    devised    situate   in   the 
counties  of  Sussex  and  Gloucester,  with  the  payment  of 
any  principal  sum  of  money  not  exceediiig  £10,000  for 
the  portion  or  portions  of  any  child  or  children  of  hia 
respective  body  other  than  or  besides  an  eldest  or  only 
son,  who,  under  the  limitations  hereinbefore  contained. 
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1861.  shall  for  the  time  being  be  entitled  to  the  actaal  freehold 
of  the  estate  bo  to  be  charged  in  possession,  or  in  re- 
mainder expectant  on  his  respectiye  parents'  decease, 
with  interest  for  the  same  sums  respectively  at  any  rate 
not  exceeding  £6  for  every  JKIOO  by  the  year,  and  to  be 
«n  interest  or  interests  vested  in,  and  to  be  paid  and 
payable  to,  such  child  or  children,  or  any  of  them,  on  or 
at  such  age,  day,  or  time,  or  ages,  days,  or  times,  and  to 
be  divided  between  or  amongst  them,  or  any  of  them  of 
more  than  one  in  such  shares,  and  to  be  subject  to  such 
annual  and  other  sums  of  money,  and  with  such  limita- 
tions over,  for  the  benefit  of  the  said  children,  or  any  of 
them,  and  with  such  provisions  for  tlieir  or  any  of  their 
maintenance  and  advancement,  and  subject  to  such  con- 
ditions under  such  restrictions,  and  generally  in  such 
manner,  for  the  benefit  of  such  child  or  children,  or  any 
of  them,  as  the  person  for  the  time  being  exercising  the 
said  power  by  any  deed  or  deeds,  instrument  or  instru- 
ments, in  writing  so  to  be  by  him  sealed  and  delivered, 
or  by  his  last  will  and  testament,  or  any  codicil  thereto, 
so  to  be  by  him  signed  and  published,  and  so  to  be 
respectively  attested  as  aforesaid,  shall  appoint,  and  also 
to  appoint  all  or  any  part  of  the  hereditaments  so  to  be 
charged,  as  lastly  hereinbefore  is  mentioned,  to  any 
person  or  persons  for  any  term  of  years,  without  im- 
peachment of  waste,  by  way  of  mortgage  or  upon  trust,  to 
raise  the  money  so  to  be  charged  by  the  usual  ways  and 
means.**  Provided  always  "  that  if  the  said  Francis  Eyre 
the  elder,  or  any  other  respective  tenant  for  life,  under 
the  limitation  hereinbefore  contained  of  the  several 
hereditaments  hereinbefore  by  me  respectively  devised, 
shall  at  any  time  or  times,  before  he  respectively  shall 
have  become  entitled  to  the  actual  freehold  of  the  several 
hereditaments  so  to  be  respectively  charged  as  herein- 
before is  mentioned,  in  exercise  of  the  powers  or  authori- 
ties hereinbefore  respectively  contained,  or  any  of  them. 
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limit  or  appoint  to  any  woman  respectively  whom  he  ^J5^ 
respectively  shall  or  may  have  married,  or  may  or 
shall  marry,  any  annaal  sum  or  yearly  rent  charge  by 
way  of  jointure  as  aforesaid,  or  charge  the  said  several 
hereditaments,  or  any  of  them,  or  any  part  thereof 
respectively,  with  the  pajrment  of  any  sum  of  money 
for  portions  for  younger  children  as  aforesaid,  then  and 
in  every  such  respective  case,  the  annual  sum  or  yearly 
rent  charge  so  to  be  respectively  limited  as  aforesaid, 
shall  not  take  effect  upon  or  charge  the  several  heredita- 
ments so  intended  to  be  charged  with  the  same  re- 
spectively as  aforesaid,  nor  shall  the  sum  of  money  so 
respectively  intended  to  be  charged  for  portions  for 
younger  children  as  aforesaid  be  a  lien  or  charge  upon 
the  hereditaments  so  intended  to  be  charged  with  the 
payment  of  the  same  respectively,  or  become  vested  in  or 
payable  to  any  person  or  persons  whomsoever,  or  be 
attended  with  •  interest,  unless  and  until  the  person  or 
persons  so  limiting  or  appointing  such  respective  annual 
sum  or  yearly  rent  charge  as  aforesaid,  or  so  charging  the 
said  several  hereditaments  with  such  portions  as  afore- 
said, or  some  or  one  of  his  issue,  shall,  under  the  limita- 
tions hereinbefore  contained,  be  or  become  entitled  to 
the  actual  freehold  of  the  said  hereditaments  to  be 
respectively  charged  with  jointure,  rent  charges,  and 
portions,  as  hereinbefore  is  mentioned." 

On  the  death  of  Earl  Anthony,  Francis  Eyre  the  elder, 
who  was  his  heir,  succeeded  to  the  title,  and  to  the  life 
interest  in  the  Sussex  and  Gloucester  estates,  subject  to 
the  life  estate  of  the  Dowager  Countess  and  also  to  the 
ultimate  reversion  in  fee,  subject  to  the  limitations  of 
Earl  Anthony's  will,  which  in  the  event  failed.  The 
Dowager  Countess  lived  till  August,  1861.  In  the  mean- 
time Earl  Francis  the  elder  died  on  the  23rd  October, 
1827,  leaving  a  will  dated  the  28th  August,  1826,  by 
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Jf^^  whicli  he  recited  the  original  settlement  and  the  powers 
and  proviso  in  the  will  of  Earl  Anthony,  and  that  he 
(the  testator,  Earl  Francis  the  elder)  was  tenant  for 
Statement.  ^^^^  ^^  remainder  of  the  Sussex  and  Glou<:ester  estates 
expectant  on  the  decease  of  the  Dowager  Countess,  and 
proceeded  thus  :  "  And  whereas  I  am  desirous  of  exer- 
cising the  said  powers  of  jointuring  and  charging  with 
portions  under  or  hy  virtue  of  the  said  in  part  recited 
will  in  manner  hereinafter  mentioned.  Now,  therefore, 
pursuant  to  and  hy  virtue  and  in  exercise  of  the  power 
and  authority  to  me  the  said  Francis,  Earl  of  Newburgh, 
by  the  said  will  for  this  purpose  given,  and  all  other 
powers  and  authorities  whatsoever,  enabling  me  in  this 
behalf,  I,  the  said  Francis,  Earl  of  Newburgh,  do,  by 
this  my  last  will  and  testament  in  writing  so  signed  and 
published,  and  intended  to  be  attested  as  hereinbefore 
respectively  mentioned,  charge  all  and  singular  the 
manors,  capital  and  other  messuages,  lands,  and  other 
hereditaments  in  the  said  county  of  Sussex,  devised  by 
the  said  will  of  the  said  Anthony,  late  Earl  of  Newburgh, 
with  the  payment  to  my  said  wife,  Dolly,  Countess  of 
Newburgh,"  of  a  jointure  of  £600,  to  be  paid  and 
recovered  as  tlierein  mentioned,  and  the  testator  pro- 
ceeded as  follows : — "  And  pursuant  to,  and  by  virtue  and 
in  exercise  of,  the  power  and  authority  to  me  the  said 
Francis,  Earl  of  Newburgh,  by  the  said  will  of  the  said 
Anthony  James,  Earl  of  Newburgh,  for  this  purpose 
given  as  hereinbefore  is  mentioned,  and  all  other  powers 
and  authorities  whatsoever  enabling  me  in  this  behalf,  I, 
the  said  Francis,  Earl  of  Newburgh,  do,  by  this  my  last 
will  and  testament,  signed  and  published,  and  intended  to 
be  attested  as  hereinbefore  respectively  mentioned,  but 
subject  and  without  prejudice  to  the  annual  sum  or  yearly 
rent  charge  of  JE600  hereinbefore  by  me  charged  on  the 
said  hereditaments,  in  the  county  of  Sussex,  for  the 
benefit  of  my  said  wife,  Dolly,  Countess  of  Newburgh^ 
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and  her  assigns  during  her  life,  charge  all  and  singular  1864 

the  manors,  capital  and  other  messuages,  lands,  and 
other  hereditaments  in  the  said  counties  of  Sussex  and 
.GhucesteTy  devised  by  the  said  will  of  the  said  Anthony, 
late  Earl  of  Newburgh,  with  the  payment  of  the  sum  of 
£10,000  of  lawful  British  money  for  the  portions  or 
fortune  of  all  and  every  or  such  one  of  the  children  of 
my  body  (other  than  or  besides  an  eldest  or  only  son,  who, 
under  the  limitations  in  the  said  will  of  the  said  Anthony, 
late  Earl  of  Newburgh,  contained,  shall  for  the  time  being 
be  entitled  to  the  actual  freehold  of  the  estates  lastly 
hereby  charged  in  possession  or  in  remainder  expectant 
on  the  decease  of  the  survivor  of  me  and  the  said  Aran, 
Countess  of  Newburgh,)  as  shall  be  living  at  my  decease, 
or  bom  in  due  time  afterwards,  with  interest  for  the  same 
Bum  at  the  rate  of  £5  for  every  £100  by  the  year,  to  be 
computed  from  the  day  of  the  decease  of  the  survivor  of 
me  and  the  said  Countess,  and  to  be  divided  between  and 
among  the  said  last-mentioned  children  in  equal  shares, 
the  respective  shares  of  my  said  children,  whether  sons 
or  daughters,  (except  as  aforesaid)  of  and  in  the  said  sum 
of  £10,000,  to  be  interests  vested,  or  an  interest  vested,  in 
them,  him,  or  her  respectively  immediately  on  my  decease, 
and  to  be  raised  and  paid  within  six  calendar  months 
next  after  the  decease  of  the  survivor  of  me  and  the  said 
Countess.  And  pursuant  to,  and  by  virtue  and  in  exercise 
of,  the  power  and  authority  to  me  the  said  Francis,  Earl 
of  Newburgh,  by  the  said  will  of  the  said  Anthony,  late 
Earl  of  Newburgh,  for  this  purpose  given  as  hereinbefore 
is  mentioned,  and  all  other  powers  and  authorities  what- 
soever, enabling  me  in  this  behalf,  I,  the  said  Francis, 
Earl  of  Newburgh,  do,  by  this  my  last  will  and  testament 
so  signed  and  published,  and  intended  to  be  attested  as 
hereinbefore  respectively  mentioned,  appoint  unto  the 
said  Arthur  Onslow  Oeorge  Clifford,  of  Sixall  aforesaid, 
Esquire,  and  the  said  John  Wright,  their  executors  and 
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1864.  administrators,  all  and  singular  the  manors  or  lordships, 

capital  and  other  messuages,  lands,  and  premises  herein- 
before charged  with  the  payment  of  the  said  sum  of 
£10,000,  and  the  interest  thereof,  with  the  rights,  mem- 
bers, and  appurtenances  thereto  respectively  belonging, 
to  have  and  to  hold  the  said  manors  or  lordships,  capital 
and  other  messuages,  lands,  and  all  other  the  premises 
lastly  hereinbefore  by  me  appointed  unto  the  said  Arthur 
Onslow  George  Clifford  and  John  Wright,  their  executors, 
administrators,  and  assigns,  for  the  term  of  1,400  years, 
to  commence  and  to  be  computed  from  the  day  next 
before  the  decease  of  the  survivor  of  me  and  the  said  Ann^ 
Countess  of  Newburgh,  and  thenceforth  next  ensuing, 
and  fully  to  be  complete  and  ended  without  impeachment 
of  or  for  any  manner  of  waste,  but  subject  as  to  such  of 
the  said  hereditaments  as  are  situate  in  the  said  county 
of  Sussex,  to  the  said  annual  sum  or  yearly  rent  charge  of 
JE600,  and  the  powers  and  remedies  for  enforcing  and 
compelling  payment  thereof,  and  so  subject  upon  and  for 
the  trusts,  interests,  and  purposes,  and  subject  to  the 
proviso  hereinafter  expressed  of  and  concerning  the 
same,  that  is  to  say,  upon  trust  that  they  the  said  Arthur 
Onslow  Oeorge  Clifford  and  John  Wright,  or  the  survivor 
of  them,  his  executors,  administrators,  or  assigns,  do 
and  shall^  within  the  space  of  six  calendar  months  next 
after  the  decease  of  the  survivor  of  me  and  the  said  Ann, 
Countess  of  Newburgh,  by  sale,  mortgage,  or  other  dispo- 
sition of  the  said  manors,  capital  and  other  messuages, 
lands,  and  other  premises  comprised  in  the  said  term  of 
1,400  years,  or  any  part  thereof,  for  the  whole  or  any  part 
of  the  said  term,  or  by,  with,  and  out  of  the  rents,  issues, 
and  profits  of  the  said  manors,  capital  and  other  mes- 
suages, lands,  and  other  premises,  or  any  of  them,  or  by 
any  other  reasonable  ways  and  means,  levy  and  raise  the 
said  sum  of  £10,000  so  charged  upon  the  same  premises 
as  hereinbefore  is  mentioned^  and  interest  for  the  same 


SlatmnefU. 


CASES  IN  CHANCERY.  75 

after  the  rate  of  £5  for  every  £100  by  the  year,  and  do  1864. 
and  shall  pay  the  said  sum  of  £10,000  and  the  interest 
unto,  and  between  or  among,  all  and  every  the  children 
of  my  body  (other  than  or  besides  an  eldest  or  only  son 
as  aforesaid)  as  shall  be  living  at  my  decease,  or  be  bom 
in  due  time  afterwards,  in  equal  shares  and  proportions 
if  more  than  one,  provided  always,  and  I  do  hereby 
declare  my  will  and  mind  to  be  that  when  the  trusts 
hereinbefore  expressed  and  contained  of  and  concerning 
the  said  term  of  1,400  years  shall  be  performed,  or 
become  unnecessary  or  incapable  of  taking  effect,  the 
same  term  as  to  such  of  the  hereditaments  and  premises 
comprised  therein  as  shall  remain,  after  answering  the 
trusts  aforesaid,  shall  absolutely  cease ;"  and  the  testator 
declared  that  the  provision  for  his  wife  and  children  was 
to  be  in  addition  to  any  other  provision  to  which  they 
might  be  entitled  under  any  deed  or  instrument.  The 
said  will  contained  no  residuary  devise. 

Earl  Francis  the  elder  left  five  children  him  surviving, 
Thomas  the  eldest  son,  who  then  became  Earl  of  New- 
burghf  Francis  the  younger,  and  three  daughters.  Lady 
Radcliffe  Eyre,  Lady  Barbara  Eyre,  and  Lady  Dorothy 
Eyre,  all  of  whom  had  attained  twenty-one. 

Earl  Thomas  died  without  issue,  and  intestate  as  to 
real  estate,  in  May,  1833,  whereupon  Francis  the  younger 
succeeded  to  the  title  and  to  the  reversion  in  fee  in  the  said 
estates.  Lady  Radcliffe  and  Lady  Barbara  died  in  the 
lifetime  of  Earl  Francis  the  younger  without  having  been 
married.  Earl  Francis  the  younger  died  without  issue 
on  the  15th  October,  1852,  having  bequeathed  his 
personal  estate  to  the  Plaintiff,  Mr.  Sing,  to  whom 
adminstration,  with  the  will  annexed,  was  granted,  but 
intestate  as  to  real  estate.  Lady  Dorothy,  who  had  then 
become  the  wife  of  the  Defendant,  Charles  Leslie,  sue- 
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ceeded  to  the  title  and  to  the  reversion  in  fee  in  the  said 
estates.  The  Countess  Dorothy  died  in  November,  1853, 
without  issue,  and  under  her  settlement  and  will  the 
reversion  in  the  said  estates  had  become  vested  in  the 
Defendant,  Charles  Leslie. 


On  the  4th  August,  1861,  the  reversion  fell  into  pos- 
session by  the  death  of  the  Dowager  Countess. 

The  bill  prayed  a  declaration  that  by  virtue  of  the  will 
of  Earl  Francis  the  elder,  his  four  younger  children, 
Earl  Francis  the  younger,  the  Countess  Dorothy,  Lady 
Barbara,  and  Lady  Radcliffe,  became  entitled  to  the  sum 
of  jE10,000,  and  that  the  same  might  be  raised  and  paid 
accordingly. 


ArffumenL  Mr.  Datiiely  Q.C.,  and  Mr.  Bagshawe  for  the  Plaintiff : — 

If  the  words  "  actual  freehold  "  are  to  be  read  as  free- 
hold in  possession,  we  admit  that  the  contingent  power 
given  by  the  will  of  Earl  Anthony  never  took  effect, 
because  neither  Earl  Francis  the  elder  nor  any  of  his 
issue  ever  became  entitled  under  Earl  Anthony  s  will 
to  the  actual  freehold  in  possession.  But  even  if  this 
be  so,  the  will  of  Earl  Francis  the  elder  has  effectually 
charged  the  estates,  because  Earl  Francis  the  elder  died 
entitled  to  the  reversion  in  fee  which  has  fallen  into 
possession  on  the  death  of  the  Dowager  Countess.  It  is 
quite  clear  that  Earl  Francis  the  elder  had  power  to  charge 
his  reversion  in  fee  by  way  of  devise,  and  it  is  equally  clear 
that  he  meant  to  charge  it  not  merely  by  way  of  execu- 
tion of  the  particular  power  in  the  will  of  Earl  Anthony^ 
but  by  virtue  of  all  powers  and  authorities  him  enabling 
in  that  behalf.     This  sweeping  clause  must  be  read  as 
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an  expression  of  intention  to  create  the  charge  by 
any  means  within  his  power,  and  it  would  be  a  very 
narrow  construction  to  confine  it  to  an  execution  of  a 
teclmical  power  as  distinguished  from  a  disposition  of 
property;  Jones  v.  SouthaU{a);  Habergham  v.  Vincent {b) ; 
Cross  y,  Hudson  (c);  Dobbins  v.  Bowman  {d);  Sugden  On 
Powers  {e). 

That  Earl  Francis  the  younger,  though  he  after- 
wards acquired  the  reversion  in  the  estates  by  descent, 
is  to  be  reckoned  as  a  younger  son,  is  clear  from 
Windham  v.  Graham  (J) ;  and,  indeed,  the  only  case  in 
which  a  younger  son  is  excluded  by  acquiring  the  estates 
is  where  he  takes  them  under  the  instrument  which 
creates  the  power  of  charging  portions. 


Then  it  may  be  suggested  that  Earl  Francis  the  younger 
lost  his  claim  to  a  portion  by  merger ;  but  the  conclusive 
wiswer  is  that  nothing  is  proved  to  show  an  intent  to 
merge,  and  that  there  can  be  no  merger  in  equity, 
because  it  would  have  been  against  the  interest  of  Earl 
Francis  the  younger  to  merge  his  charge,  both  because 
that  would  give  his  sisters  priority  over  him  and  because 
it  would  let  in  the  debts  of  his  father  before  his  charge ; 
Forbes  v.  Moffatt  {g) ;  Richards  v.  Richards  (A) ;  Grice 
V.  Shaw  (i). 

The  Attorney-General  (Sir  Roundell  Palmer)  and  Mr. 
0.  L.  Russell  for  the  Defendant,  Charles  Leslie  ; — 

It  is  perfectly  clear  on  the  face  of  the  will  of  Earl 
Francis  the  elder,  that  he  meant  to  exercise  the  power 
given  by  Earl  Anthony's  will,  and  had  no  other  intention 


(a)  30  Bea.  187. 
(6)  2  Ves.  jun.  204. 

(c)  3  B.  C.  C.  30. 

(d)  3  At.  408. 

(e)  8th  ed.  353. 


(/)  1  Russ.  331. 
{y)  18  Ves.  384. 
(h)  Johns,  754. 
(i)  10  Hare.  76. 
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.whatever.  No  doubt  he  expected  to  survive  the  Dowager 
Countess,  and  did  not  provide  for  the  event  of  the  power 
becoming  inoperative.  Whether,  if  it  had  occurred  to 
ArffumenL  ^i™>  ^®  would  have  protected  the  charge  by  a  devise  of 
his  reversion,  is  a  mere  matter  of  speculation,  but  it 
clearly  formed  no  part  of  his  purpose  to  do  so,  and, 
indeed,  at  the  date  of  his  will  and  death,  his  two  sons 
were  alive,  and  the  possibility  of  both  Thomas  and  Francis 
dying  without  issue  was  rather  remote.  The  sole  ques- 
tion, therefore,  is,  whether  when  a  testator  says,  I  mean 
to  execute  a  particular  power,  he  must  be  taken  also  to 
say,  I  devise  any  interest  in  the  same  lands  which  may 
be  vested  in  me  for  the  same  purpose.  It  is  true  the 
common  form  is  added,  "in  virtue  of  all  powers  and 
authorities  me  enabling,''  but  this  does  not  touch  the 
case,  because  those  general  words  are  limited  to  power  as 
distinguished  from  property,  and  are  inserted,  as  every 
conveyancer  knows,  merely  to  cure  any  slip  in  the  recital 
of  the  power  under  which  the  appointment  is  made.  The 
whole  question  is  one  of  intention^  and  the  intention  to 
create  the  charge  by  means  of  the  power  alone  is  manifest. 
Cro88  V.  Hudson  differs  in  this  respect,  that  there  the 
testator  at  the  time  of  his  death  had  (according  to  the 
view  of  the  Court)  no  power  at  all,  and  the  will  must  ope- 
rate on  his  estate  or  be  wholly  nugatory.  Here  it  was  not 
so.  The  testator  had  a  good  power,  though  liable  to  be 
defeated,  and  it  was  only  by  the  subsequent  circumstance 
of  his  sons  dying  without  issue  in  the  lifetime  of  the 
Dowager  Countess,  that  the  execution  of  the  power  was 
defeated  by  force  of  the  proviso  in  the  will  of  Earl 
Anthony.  Consequently  the  will  was  by  no  means  nuga- 
tory at  the  time  of  the  testator's  death,  though  limited  to 
the  execution  of  the  power. 

Again,  the  will  was  not  only  intended  to  execute  the 
power,  but  actually  did  so,  and  by  force  of  that  execution 
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the  younger  children  became  entitled  to  portions  raise- 
able  on  the  happening  of  a  contingent  and  very  probable 
event,  though  one  which  ultimately  did  not  occur.     To 
hold,  therefore,  that  the  will  operated  by  way  of  devise, 
would  be  to  hold  that  it  had  a  double  operation,  both 
under  the  power  and  out  of  the  reversion,  which  certainly 
is  not  countenanced  by  the  language  of  the  testator. 
There  may  be  good  reason  for  saying  that  a  will  shall 
operate  in  one  way  when  at  the  death  it  is  apparent  that 
it  can  operate  in  no  other,  but  it  would  be  quite  new  to 
hold  that  until  a  certain  contingent  event  long  after  the 
testator's  decease  the  will  was  an  execution  of  the  power, 
and  that  upon  that  event  it  changed  its  character  and 
became  a  devise  out  of  the  reversion. 

If  the  Court  should  not  adopt  this  view,  still  the 
Plaintiff  is  out  of  Court,  because  Earl  Francis  the 
younger  became  an  eldest  son. 

Windham  v.  Oraham,  which  was  cited,  is  wholly  beside 
the  question,  for  in  that  case  there  were  express  words 
giving  the  portions  to  every  child  when  he  attained  the 
age  of  twenty-one.  There  are  no  such  words  here. 
That  case  was  therefore  special,  and  does  not  touch  the 
general  rule  that  a  younger  son  loses  his  portion  if  he 
becomes  the  eldest  son  at  any  time  before  the  period  of 
distribution.  This  Earl  Francis  the  younger  did,  and  he 
is  therefore  excluded.  Your  Honour  held,  in  Sandeman 
V.  Mackenzie  (a),  that  this  was  so,  quite  irrespective  of 
the  period  of  vesting,  in  all  cases  where  the  bounty 
proceeded  from  a  person  in  loco  parentis;  now  if  the 
will  of  Earl  Francis  the  elder  is  to  operate  by  way  of 
devise,  the  portions  do  proceed  from  the  father  of  Earl 
Francis  the  younger,  and  not  from  Earl  Anthony^  and  the 
doctrine  of  Chadwick  v.  Doleman  (6)  applies,  by  which 

(a)  IJ.  &  H.  613.  [b)  2  Vem.  528. 
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2^^^        any  child  becoming  an  eldest  son  before  the  period  of  dis- 
tribution is  excladed. 


^  "^  ^  If  any  confirmation  of  a  rule  so  settled  were  needed, 

the  language  of  the  will  would  supply  it.  You  have  first 
the  recital  of  the  power  in  Earl  Anthony  s  will  to  charge 
portions  for  children  other  than  an  eldest  or  only  son  for 
the  time  being  entitled  to  the  actual  freehold  in  posses- 
sion or  in  remainder  expectant  on  his  parent's  decease,  to 
be  vested  and  payable  at  such  time  as  the  donee  of  the 
power  should  appoint.  The  words  for  the  time  being  must 
run  on  to  the  period  of  distribution,  because  the  portions 
could  not  be  vested  or  payable  before.  Then,  in  the 
execution  of  the  power,  the  direction  is  that  interest  shall 
run  only  from  the  death  of  the  Dowager  Countess,  and 
that  is  quite  irreconcileable  with  the  notion  of  absolute 
vesting  in  her  lifetime,  during  all  which  time  the  power, 
although  provisionally  exercised,  must  remain  contingent. 
Further,  there  is  suflBcient  ground  to  imply  an  equitable 
merger.  In  all  the  cases  relied  on  against  this  there 
were  circumstances  sufficient  to  make  it  a  substantially 
advantageous  thing  to  keep  the  charge  alive,  lest  the 
estate  should  prove  deficient;  but  there  is  no  pretence 
of  such  an  apprehension  here,  and  the  whole  reasoning 
scarcely  applies  to  portions  charged  upon  a  family  estate. 
Nor  is  there  anything  in  the  suggestion  that  the 
descended  estate  would  be  liable  to  debts.  Earl  Francis 
the  younger  took  as  heir  of  the  purchaser,  namely 
Earl  Anthony,  and  the  creditors  of  his  brother 
and  father  could  not  come  on  the  estate.-  Even 
if  they  could  it  is  not  pretended  that  there  were  any 
debts. 

Mr.  Humphry,  for  the  personal  representative  of  Lady 
Radcliffe,  argued  that  Earl  Francis  the  younger  was 
excluded  from   sharing  in  the   portion   fund,   being   an 
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eldest  son   before  the   time  of  distribution.      He  cited 
Ellison  V.  Thomas  (a) ;  Topham  v.  Portland  {b). 

Mr.  Rolt,  Q.C.,  and  Mr.  Speed,  for  the  personal  repre- 
sentative of  Lady  Barbara,  supported  the  same  contention. 

[They  cited  Savage  v.  Carroll  {c) ;  Beale  v.  Beak  (d) ; 
Teynham  v.  Webb  («).] 

Mr.  Daniel  in  reply : — 


1864. 


AfffumetU. 


The  rule  in  Chadwick  v.  Doleman  is  based  upon  the 
nature  of  the  settlement  or  will  under  which  the  power  of 
charging  poilions  arises.  If  it  is  a  family  settlement, 
a  son  becoming  the  eldest  son,  and  taking  a  provision 
accordingly  under  that  settlement  at  any  time  before  the 
portions  are  payable  is  excluded  from  any  portion  under 
that  instrument.  But  here  we  have  no  settlement  at  all. 
Earl  Francis  the  elder  was  absolutely  owner  in  fee, 
subject  to  a  life  interest  in  a  person  who  for  this  purpose 
may  be  called  a  stranger.  By  a  devise  (and  not  in 
exercise  of  any  power)  he  charges  portions  on  his 
reversion  in  fee  and  otherwise  makes  no  settlement  or 
provision  whatever.  To  such  a  case  the  principle  of 
Chadwick  v.  Doleman  has  no  application  whatever,  though 
possibly  it  might  be  otherwise  if  the  portions  were  really 
given  by  virtue  of  the  power  in  'Earl  Anthony* s  will,  which 
was  in  the  nature  of  a  family  settlement.  The  short 
answer  is,  that  Earl  Francis  the  younger  never  was  an 
eldest  son  under  his  father's  will.  The  rule  in  Chadwick 
V.  Doleman  was  drawn  from  the  intention  to  be  presumed 
in  an  instrument  which  settles  family  estates,  and  provides 
portions   out  of  them   for  younger   children.     But  the 


(a)  I  D,  G.  J.  &  8. 18. 
{b)  1  D.  G.  J.  &  8.  517. 
(e)  1  Ball  &  B.  265. 

TOL.   IL 


{d)  1  P.  W.  244 
(e)  2  Ves.  sen.  198. 


82 


CASES  IN  CHANOEEY. 


1864. 


ArgtunenU 


will  under  which  the  portions  are  claimed  was  not  such 
an  instrument  at  all,  and  the  groun4  for  the  inference 
wholly  fails.  The  provision  which  makes  a  younger  son  an 
eldest  son  must  be  derived  from  the  same  will  or  settle- 
ment as  the  poi'tion,  or  at  any  rate  from  some  settlement, 
and  here  Earl  Francis  the  younger  was  an  unprovided 
son,  so  far  as  this  will  is  concerned,  and  it  was  a  mere 
accident  that  the  reversion  descended  upon  him  through 
another  channel. 


19th  April 
Judgment, 


As  to  the  primary  point,  whether  the  will  can  operate 
by  way  of  devise,  I  admit  that  an  operation  by  way  of 
execution  of  the  power  was  what  the  testator  must  have 
contemplated  as  most  probable,  but  there  was  behind  this 
the  general  intention  to  charge  the  estates,  and  the 
Court  will  carry  out  that  intention  by  allowing  the  will 
to  operate  in  any  way  in  which,  in  the  events  which  have 
happened,  it  can  operate. 


Vice- Chancellor  Sm  W.  Page  Wood  : — 

The  question  in  this  cause  is,  whether  the  personal 
representatives  of  the  late  Earl  of  Newburgh,  Earl 
Francis  the  younger,  are  entitled  to  have  a  charge  of 
£10,000  raised,  and  to  be  paid  as  they  claim  one-fourth 
of  that  amount.  The  estates  out  of  which  the  charge  is 
claimed  were  dealt  with  by  the  wills  of  Earl  Anthony, 
who  died  in  1814,  and  of  the  first  Earl  Francis,  who  died 
in  1827.  Earl  Anthony  by  his  will  limited  the  estates  on 
the  failure  of  certain  limitations,  which  never  took  effect, 
in  this  manner.  He  created  a  life  interest  in  this  and  other 
property  in  his  wife,  afterwards  the  Dowager  Countess 
Ann,  and  subject  thereto  limited  these  particular  estates 
in  the  counties  of  Sussex  and  Gloucester  to  Francis  the 
elder  for  life,  with  remainder  to  his  eldest  son  Thomas 
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for  life,  with  remainder  to  the  first  and  other  sons  of 
Thomas  in  strict  settlement,  with  remainder  to  his  second 
son  Francis  the  younger  for  life,  and  to  his  first  and 
other  sons  in  strict  settlement,  with  remainder  over  in  tail 
to  future  children  of  Francis  the  elder,  all  of  which  failed 
before  the  death  of  the  Countess  Ann,  and  an  ultimate 
limitation  to  his  own  right  heirs.  Having  thus  settled 
the  estates,  the  testator  created  a  power  of  charging 
portions  up  to  dG  10,000  in  favour  of  younger  children 
in  the  following  form. 


Judgment, 


[His  Honour  read  the  power.] 

At  the  time  of  the  execution  of  the  will  of  Earl 
Francis  the  elder,  matters  stood  in  this  position :  Earl 
Anthony^s  widow  was  alive,  and  in  possession  of  the 
estates,  and  Earl  Francis  the  elder  had  two  sons,  Thomas 
and  FranciSy  who  were  named  in  Earl  Anthonxfs  will. 
Earl  Francis  the  elder  was  also  the  heir-at-law  of  Earl 
Anthony,  and  as  such  had  the  reversion  in  the  Sussex 
and  Gloucester  estates  vested  in  him.  In  that  state  of 
things  he  made  his  will. 


I  will  pause  a  moment  to  consider  what  power  he  had 
of  disposing  of  these  estates.  In  the  first  place  he  had  a 
power  under  the  will  of  Earl  Anthony  of  creating  a 
charge  up  to  £10,000  in  favour  of  his  own  younger 
children,  subject  to  the  restriction  imposed  by  the  will  of 
Earl  Anthony,  that  the  charge  should  not  become  opera- 
tive unless  and  until  he.  Earl  Francis,  or  one  of  his 
issue  should  become  entitled  to  the  actual  freehold.  He 
had  also  power  to  secure  this  contingent  charge  by  a 
term.  It  was  also  competent  to  him,  as  owner  of  the 
ultimate  reversion  in  fee,  to  charge  it  with  any  sum  he 
pleased.  That  was  his  position  when  he  made  his 
will,  and  the  first  thing  that  strikes  me  on  looking  at  the 

o  2 
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1864.  instrument  is  an  apparent  anxiety  on  the  part  of  the 

testator  to  do  all  that  was  in  his  power  to  create  a  charge 
in  favour  of  his  younger  children.  He  recites  the  powers 
in  the  will  of  Earl  Anthony,  and  at  the  end  of  the 
limitations,  which  I  have  now  to  consider,  he  says  that 
this  provision  for  his  wife  and  children  is  meant  to  be  in 
addition  to  any  provisions  made  in  their  favour  by  any 
deed  or  instrument.  The  will  commences  with  a  recital 
of  the  settlement  of  Earl  Anthony,  and  then,  in  reciting 
his  will,  specifies  the  powers  of  jointuring  and  raising 
portions,  and  also  the  clause  by  which  the  powers  are  to 
become  in  eflFect  inoperative  on  the  contingency  there 
mentioned.  In  the  events  which  have  now  happened  this 
clause  of  defeasance  has  taken  effect.  After  thus  pre- 
cisely reciting  the  powers,  the  testator  recites  that  he  is 
desirous  of  exercising  the  said  powers  in  manner  after- 
mentioned,  and  then  proceeds,  pursuant  to  and  by  virtue 
and  in  exercise  of  tlie  power  and  authority  by  the  said 
will  given,  "  and  all  other  powers  and  authorities  whatso- 
ever enabling  me  in  that  behalf,*'  to  appoint  a  jointure  of 
£600  to  his  wife,  and  then,  repeating  the  same  introduc- 
tory words,  appoints  the  sum  of  jB10,000  to  be  raised  for 
younger  children  living  at  his  decease  or  bom  in  due 
time  after,  to  be  vested  at  his  decease,  and  to  be  paid 
within  six  months  of  the  decease  of  the  survivor  of  him- 
self and  the  Dowager  Countess  ;  and  then,  with  a  similar 
introductory  clause,  he  goes  on  to  create  a  term  of  1,400 
years  to  secure  the  portions,  with  a  clause  of  cesser  on 
the  trusts  being  performed,  or  becoming  unnecessary,  or 
incapable  of  being  carried  into  effect. 

The  events  which  have  since  happened  are  these :  On 
the  death  of  Earl  Francis,  Thomas  became  Earl,  and 
died  vrithout  issue.  Then  Francis  the  younger  suc- 
ceeded, and  died  vrithout  issue.  All  this  took  place 
during  the  life  of  the  Dowager  Countess,  and  the  rever- 
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sion   remained    outstanding    until    she    died    in    1861.         1864. 

Besides  these  two  sons,  Earl  Francis  had,  at  the  date  of 

his  will  and  of  his  death,  three  daughters.     At  that  time 

Earl  Francis  the  elder  filled  the  character  described  in 

the  proviso,  being  entitled  in  reversion  only  expectant  on 

the  death  of  the  Countess  Ann^  and  his  execution  of  the 

power  was  liable  to  be  defeated  if  neither  he  nor  any  of 

his  issue  should  come  into  possession.     The  reversion 

descended   successively  on  Francis  the  elder,  Thomas^ 

and  Francis  the  younger,  and  was  at  the  date  of  this  will 

vested  in  the  testator. 

The  first  point  contended  for  by  the  Defendant  is  that 
the  £10,000  never  became  raiseable  at  aU,  because  it  is 
said  that  the  will  was  framed  with  reference  to  the  power, 
and  was  a  good  exercise  of  it  (a  circumstance  relied  on  to 
distinguish  Cross  v.  Hudson),  and  cannot  therefore  be 
read  as  dealing  with  the  reversion,  which  the  testator  if 
he  pleased  had  the  power  to  charge.  That  appears  to 
me  not  to  be  a  sound  conclusion  upon  a  will  framed  like 
this,  with  an  anxious  care  to  make  a  provision  for  children. 
There  can  be  no  question  that  the  testator's  primary 
view  was  to  execute  the  power,  but  at  the  same  time 
there  is  equally  apparent  a  marked  intention  to  charge 
the  estates  with  ^610,000  for  the  younger  children,  and 
the  question  is  whether  that  plain  intent  to  which  the 
testator  had  the  means  of  giving  effect,  and  which  he 
certainly  desired  to  effectuate,  is  to  be  defeated  because 
the  testator  imagined  that  his  will  could  operate  by  way 
of  execution  of  the  power. 

In  Cross  v.  Hudson,  Lord  Thurlow  makes  a  remark 
which  has  a  strong  bearing  on  this  point,  although  the 
apparent  necessity  for  the  observation  arose  from  a  mis- 
conception on  another  point  as  to  the  supposed  merger 
of  the  power  by  the  acquisition  of  the  fee,  an  error  after- 
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wards  set  right  by  Maundrell  v.  MaundreU  (a).  The 
remark,  however,  is  not  the  less  pertinent  on  that  account. 
Lord  Thurlow  says,  that  the  appointment  which  he  con- 
sidered to  have  failed  by  the  merger  of  the  power,  might 
be  sustained  as  a  charge  on  the  interest  which  the 
testator  had  at  his  death,  and  adds:  *'I  never  heard  it 
as  a  point  to  be  maintained,  that  because  a  man  shows 
an  intention  to  execute  a  power  which  he  has  not,  the 
interest  which  he  had  in  the  estate  should  not  bear  out 
the  disposition  he  thinks  proper  to  make  of  a  charge 
on  that  estate."  That  of  course  must  be  subject. to  the 
qualification,  that  if  it  would  on  the  face  of  the  will  be 
contrary  to  the  intent  of  the  testator  to  attribute  to  him 
such  a  i)urpose,  there  you  are  not  at  liberty  to  make  the 
will  operate  in  a  way  which  would  frustrate  the  intent. 
For  example,  if  in  this  will  the  testator  had  made  some 
other  disposition  of  the  reversion,  that  would  entirely 
alter  the  case,  and  considerations  as  to  the  state  of  the 
family  and  other  circumstances  might  also  have  to  be 
taken  into  account  in  many  cases,  before  arriving  at  a 
conclusion  to  read  the  words  primarily  referring  to  the 
power  as  operative  upon  the  reversion.  But  there  are  no 
circumstances  here  adverse  to  such  a  construction.  The 
testator  had  two  modes  within  his  power  of  charging  the 
estate,  and  in  either  case  the  charge  would  be  rever- 
sionary. The  property  came  to  the  testator,  not  under 
Earl  Anthony's  will,  but  as  a  reversion  in  fee  descending 
upon  him.  If  the  power  had  authorised  a  charge  with 
interest  in  the  meantime,  it  might  well  be  that  the  testator 
might  not  contemplate  a  charge  on  his  reversion  with 
accumulating  interest;  but  here,  in  whichever  way  the 
will  operated,  the  charge  could  only  take  eflfect  when  the 
reversion  fell  in.  There  is  therefore  no  circumstance  to 
suggest  any  distinction  between  the  two  modes  of  creating 
the  charge.  There  is  a  plain  desire  to  make  this  provi- 
(a)  10  Ve«.  246. 
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sion  for  the  younger  childreD,  and  that  intention  ought         1864^ 
to  be  carried  into  effect. 


The  Attorney-General  suggested  a  very  subtle  dis- 
tinction between  this  case  and  Cross  v.  Hudson,  viz., 
that  there  the  power  was  (in  the  view  of  the  Court) 
gone  at  the  date  of  the  testator's  death,  while  here  it  was 
good,  though  depending  on  an  unascertained  contingency. 
But  even  if  we  put  the  case  of  a  testator  having  two 
powers,  by  either  of  which  he  could  charge  an  estate,  and 
suppose  him  to  express  a  clear  intent  that  the  charge 
should  take  effect,  and  to  recite  that  he  meant  to  carry 
out  his  purpose  by  virtue  of  one  of  the  powers,  and  all 
other  powers  him  enabling,  there  the  charge  would  clearly 
operate  quacunque  via  according  to  the  event.  The 
purpose  would  be  accomplished  though  it  might  not  be 
by  the  means  which  the  testator  contemplated.  If  the 
Court  finds  in  the  testator  sufficient  property,  and  in  the 
will  a  sufficient  intent  to  charge  that  property,  it  will  give 
effect  to  it  by  those  means  which  are  capable  of  operating. 

The  other  point  in  the  case  seems  to  be  concluded  by 
authority.  If  the  circumstance  of  Earl  Francis  the 
younger  becoming  entitled  in  possession  or  in  reversion 
expectant  on  the  decease  of  the  survivor  of  Earl  Francis 
the  elder  and  Lady  Newburgh  excludes  him,  it  cannot 
be  by  force  of  the  words  of  the  will,  for  he  never 
became  entitled  under  the  will  of  Earl  Anthony. 
The  whole  class  of  cases  based  on  Chadwick  v.  Doleman, 
which  exclude  a  younger  son  on  his  succeeding  to  the 
estates,  have  proceeded  on  the  assumption  of  a  tacit  con- 
dition that  a  younger  son  becoming  entitled  to  the 
property  limited  by  a  settlement  shall  be  treated  not  as 
a  younger  but  as  an  eldest  son,  in  respect  of  that  settle- 
ment. Here  it  was  by  the  accident  of  the  intestacy  of 
Earl  Thomas  that  the  estates  which  were  the  subject  of 
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the  charging  power  came  to  Earl  Francis  the  younger. 
There  might  have  been  a  question  whether  Earl  Thomas 
would  not  be  entitled  to  be  regarded  as  a  yoimger  son  on 
the  principle  of  Ellison  v.  Thomas,  but  for  the  express 
language  of  the  will,  which  excludes  an  eldest  son 
becoming  entitled  either  in  possession  or  reversion,  as 
Thomxis  did.  There  is  therefore  no  ground  for  including 
Thom^as.  Nor  is  there  any  for  excluding  Francis  the 
younger.  The  will  contains  a  very  special  clause  (as 
strong  as  that  in  Windham  v.  Oraham),  indicating  that 
the  vesting  is  to  take  place  and  the  class  to  be  ascer- 
tained at  the  testator's  decease,  the  children  having  all 
attained  twenty-one  before  that  time,  and  I  think  the 
whole  will  shows  in  the  strongest  manner  that  the  prin- 
ciple of  Windham  v.  Oraham  is  applicable.  But  it  is  not 
necessary  to  proceed  upon  this  ground,  because  Earl 
Francis  the  younger  never  in  any  way  acquired  the  estate 
under  the  limitations  of  the  will,  but  simply  by  descent. 
Chadwick  v.  Doleman,  therefore,  has  no  application. 


There  was  another  point  raised,  that  the  portion  of 
Earl  Francis  the  younger  merged  in  his  reversion.  As 
to  that,  Grice  v.  Shaw  is  an  authority  (much  stronger 
than  necessary  for  the  present  case)  in  favour  of  holding 
tliat  there  is  no  such  merger  in  equity,  because  the 
merger  would  render  the  interest  subject  to  possible 
debts,  and  would  give  priority  to  the  remaining  portions. 


Minutes,  Decla.BE  that,  according  to  the  true  coDBtruotion  of  the  will  of 

Earl  Francis  the  elder,  and  in  the  events  that  have  happened,  the 
sum  of  £10,000  was  well  charged  on  the  said  Sussex  and  Gloucester 
Estates,  and  that  the  term  of  1,400  years  took  effect  on  ttie  decease 
of  the  Cour.tess  Ann  of  Newhurgh  ; 

Declare  that  the  £10,000  is  divisible  into  four  shares  payable  six 
months  after  'the  death  of  the  Countess,  with  interest  from  the  day 
after  her  death,  to  the  representatives  of  Earl  Francis  the  younger, 
the  Countess  Dorothy,  Lady  Barbara,  and  Lady  Radcliffe,  and  that 
the  same  ought  to  be  raised  accordingly. 
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Ee  HUGHES'  TRUSTS.  NoH^^^in 

T  Action-— ' 

Bankrupt— 
HIS  was  a  petition  under  the  Trustee  Relief  Act  for      Order  and 

payment  to  the  Petitioner,  Thomas  Jones,  of  two  principal  rp^^^^^^  ^^^ 

sums  of  £600  and  £180  and  interest  out  of  a  fund  of  directed  to  nuBo 

out  of  real  es- 

j£773  08.  Id.,  £3  Per  Cent.  Annuities,  vhich  had  been  tatobytale. 
paid  in  by  the  trustee.  SS^* 

£2000  for  por- 
.  tions  to  be  paid 

Thomcts  Hughes  was  entitled  as  a  younger  child,  under  to  younger 

his  father's  marriage  settlement,  dated  the  4th  October,  fore  the  portions 

1808,  to  a  share  in  a  sum  of  £2,000,  directed  to  be  raised  "^^,1?^  ^. 

'  '        '  payable,  one  of 

out  of  certain  freeholds  which  were  the  subject  of  the  the  younger 

children  created 

settlement.     The  settlement  created  a  term  of  500  years  an  incumbrance 
in  the  trustees  upon  trust  in  case  there  should  be  issue  of  ^hich  notice  ^ 
the  said  marriage  an  eldest  or  only  son,  and  one  or  more  f  a»jiot  given 

°  -^  '  to  the  trustees 

child  or  children,   that  the   trustees  should,  after  the  until  after  his 
decease  of  the  tenants  for  life,  by  demise,  sale,  or  mort-  Held,  ^b^the 
gage  of  the  hereditaments  comprised  in  the  term,  or  of  a  |^^j[JJlt  wm* 
competent  part  thereof,  for  all  or  any  part  of  the  said  ^o*  o^  t^® 
term,  or  by  such  other  ways   and   means  as   to  them  so  as  to  exempt 
should  seem  fit,  raise  and  levy,  or  borrow  and  take  up  doct^e^of 
at  interest,  the  sum  of  £2,000  for  the  portion  or  portions  SJe^^^^tJI^ 
of  such  child  or  children  (other  than  an  eldest  or  only  to  the  assigneeB 
son),  and  pay  the  same  unto  or  among  all  such  children  uintheord^' 
(other  than  an  eldest  or  only  son)  equally,  if  more  than  ^^^^^''"' 
one,  share  and  share  alike,  the  portions  to  be  paid  at  21,  rupt. 
or,  as  to  daughters,  at  21  or  marriage. 

By  a  mortgage  dated  the  5th  July,  1851,  Thomas 
Hughes  mortgaged  his  share  to  the  Petitioner  for  £500, 
and  on  the  10th  July,  1858,  notice  was  given  to  the 
trustee. 

By  an  indenture  of  the  23rd  July,  1859,  Thomas 
Hughes  further  chai'ged  his  share  in  favour  of  the  Peti- 
tioner with  £180.     No  notice  of  this  indenture  was  given 
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to  the  trustee  before  the  bankruptcy.    On  the  3rd  August, 
1859,  Thomas  Hughes  was  adjudicated  bankrupt. 

The  surviving  tenant  for  life  died  on  the  13th  of  June, 
1861,  and  the  trustee  raised  the  £2,000  and  paid  the 
share  of  Thomas  Hughes  into  court. 


The'  only  question  related  to  the  £130,  which  was 
claimed  by  the  Petitioner  under  his  deed  of  further 
charge,  and  by  the  assignees  of  Thomas  Hughes,  as 
having  been  in  his  order  and  disposition  for  want  of 
notice. 


Argumeru.  jf  r.  Oiffard,  Q.C.,  and  Mr.  Surrage  for  the  Petitioner : — 

The  portion  of  Thomas  Hughes  was  an  equitable 
interest  in  land,  and  the  doctrine  of  notice,  therefore, 
has  no  application;  Rooper  v.  Harrison  {a). 


Mr.  De  Gex  for  the  assignees : — 

The  portion  was  personalty  because  the  bankrupt  never 
had  any  interest  in  the  land,  but  simply  a  right  to  be  paid 
his  share  by  the  trustees  who  were  to  raise  the  money  out 
of  the  land.  Being  a  chose  in  action,  it  remained  in  the 
order  and  disposition  of  the  bankrupt  for  want  of  notice 
to  the  trustee.  Lee  v.  Howlett  (b)  is  identical  with  this 
case,  except  that  there  the  interest  was  in  the  proceeds  of 
a  sale  instead  of  in  a  sum  of  money  to  be  raised  by  the 
trustees  of  a  term,  and  this  judgment  was  based  upon  a 
decision  of  the  House  of  Lords  in  Foster  v.  Cocker  ell  (c), 
which  is  equally  in  point. 


{a)  2  E.  &  J.  86. 
{h)  2E.  &  J.  531. 


(c)  3  01,  &  F.  456. 
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Mr.  Kay  {amicus  curia)  said  that  in  the  case  of 
WeUesUy  v.  Momington,  not  reported  on  this  point, 
the  Lords  Justices  had  followed  Lee  v.  Howlett 

Mr.  De  Oex — It  is  quite  true  that  a  mortgagee  is  con- 
sidered to  have  an  interest  in  land  which  is  not  subject  to  the 
rule  as  to  notice,  but  the  reason  of  this  distinction  is  stated 
in  the  cases  in  which  it  was  adopted,  and  has  no  application 
to  a  case  like  the  present,  where  the  claimant  never  could 
have  acquired  any  direct  estate,  legal  or  equitable,  in  the 
land ;  Janes  v.  Gibbons  (a) ;  Consolidated  Investment  and 
Insurance  Company  v.  Riley  (6). 

Mr.  O.  N.  Colt  for  the  trustee. 

Mr.  Qiffard  in  reply  : — 

It  is  settled  that  no  notice  is  required  when  the  subject 
dealt  with  is  an  equitable  interest  in  land.  If  a  mortgagee 
can  effectually  assign  without  notice,  he  can  do  the  same 
where  the  mortgage  is  held  by  a  trustee  for  him,  and  so 
also  if  it  is  in  trust  for  several,  and  this  is  in  substance 
our  case. 

It  is  material  to  notice  that  at  the  time  of  the  bank* 
rnptcy  the  tenant  for  life  was  alive,  and  the  interest  of  the 
bankrupt  not  only  was  not  money,  but  could  not  then 
have  been  so ;  there  was,  therefore,  no  conversion,  and 
the  interest  remained  of  the  nature  of  real  estate. 
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Vice-Chancellor  Sir  W.  Page  Wood  : — 

The  contest  on  this  petition  arises  between  the  assignees 
(a)  9  Ves.  407.  (6)  1  Giff.  371. 


July  eth. 
Judgment, 
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in  bankruptcy  of  a  gentleman  entitled  to  a  share  of  a  fund 
to  be  raised  out  of  real  estate,  and  a  prior  incumbrancer 
on  the  share  who  had  not  given  notice  to  the  trustee. 
The  question  is,  whether  the  share  remained  for  want  of 
such  notice  in  the  order  and  disposition  of  the  bankrupt. 
I  confess  my  first  impression  was  that  this  was  an  interest 
in  the  nature  of  real  estate,  and  if  it  were  an  interest  in 
real  estate  simpliciter  no  notice  would  be  required.  But 
having  had  my  attention  recalled  to  the  case  of  Lee 
V.  HowUtU  which  was  before  myself,  and  the  grounds 
upon  which  I  founded  my  decision  in  that  case,  and 
having  carefully  re-considered  that  decision  after  the 
argument  in  the  present  case,  I  see  no  reason  to  change 
the  opinion  I  then  formed,  and  I  find  it  impossible  to 
distinguish  the  two  cases.  In  Lee  v.  Hewlett  there  was 
property  directed  to  be  absolutely  sold  which  could  only 
reach  the  persons  who  made  the  assigament  in  the  shape 
of  the  money,  the  proceeds  of  that  sale.  The  person  who 
was  so  interested  had  made  an  assignment,  of  which  the 
assignee  had  not  given  any  notice,  and  the  question  was 
between  him  and  a  subsequent  assignee  who  had  after- 
wards given  notice  to  the  trustees.  It  appeared  to  me, 
in  Lee  v.  Howlett,  that  although  the  precise  state  of 
circumstances  had  not  before  occurred,  the  case  was 
nevertheless  within  the  principle  that  the  assignment  of 
a  chose  in  action  requires  notice  to  be  given  in  order  to 
establish  the  priority  of  the  assignee.  It  seemed  to  me 
that  a  chose  in  action  which,  although  secured  upon  land, 
could  never  be  reached  as  land  by  the  person  interested  in 
it,  was  a  species  of  property  which,  according  to  the 
decision  of  the  House  of  Lords  in  Foster  v.  CockerelU 
required  notice  to  be  given  in  order  to  complete  the  title 
of  the  assignees.  I  do  not  think  that  in  Lee  v.  Howlett 
I  at  all  extended  the  doctrine  laid  down  in  Foster 
V.  Cockerel!.  That  was  a  case  in  which  it  appeared, 
as   well  as  one  can   collect  the  facts,   for  they  are   not 
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very  clearly  stated  in  the  report,  that  the  property  was 
all  sold  at  the  time  that  the  contest  arose,  hut  un- 
doubtedly it  was  not  sold  at  the  time  of  the  assignment, 
for  the  sale  was  not  until  after  the  death  of  the  Duke  of 
Marlborough,  in  1817,  whereas  the  assignments  were 
made  in  1813  and  1814  respectively,  though  notice  was 
not  given  by  either  of  the  parties  until  after  the  death  of 
the  Duke.  Therefore,  in  that  case,  if  the  first  incum* 
brancer  could  have  been  protected  upon  the  doctrine  of 
his  having  the  first  assignment  of  an  equity  in  the  land, 
Buch  a  protection  ought  to  have  been  accorded  to  him. 
In  truth,  he  was  not  the  assignee  of  the  equitable  estate 
in  the  land,  but  he  was  the  assignee  of  a  charge  which 
was  secured  on  the  land.  It  was  held^  nevertheless,  that 
as  it  was  simply  a  charge  which  could  only  reach  him  in 
the  shape  of  money,  and  he  had  no  equitable  estate  or 
interest  in  the  land  itself  that  notice  was  required,  and 
consequently  that  the  assignee  who  had  given  notice 
would  be  preferred  to  tlie  one  who  had  not. 
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As  I  have  already  said,  I  cannot  distinguish  the  present 
case  in  any  way  from  Foster  v.  Cockei'ell,  or  from  the 
case  in  which  I  followed  Foster  v.  Cockerell.  The  only 
distinction  which  can  be  suggested  is  that  in  the  present 
case  the  money  is  to  be  raised  by  sale  or  mortgage  ;  but 
even- that  is  not  an  option  which  is  given  to  the  beneficiary. 
He  has  no  charge  himself,  and  no  benefit  can  reach  him 
except  as  so  much  money  to  be  raised  by  the  mortgage. 
He  has  no  voice  whatever  as  to  how  it  is  to  be  raised. 
No  doubt  he  Could  file  a  bill  to  have  the  charge  raised, 
but  when  the  charge  was  raised  he  would  have  nothing  to 
do  with  the  land.  The  trustees  would  have  to  raise  it  by 
sale  or  mortgage  of  the  land.  If  it  were  raised  by  sale 
the  case  would  be  identical  with  Lee  v.  Howletty  and  if  it 
were  raised  by  mortgage  there  would  be  no  real  diflference. 
I  apprehend  the  test  is  not  whether  the  charge  is  to  be 
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raised  in  one  way  or  other,  but  whether  the  beneficiary 
himself  has  an  estate  or  interest  in  the  land.  The  trustees 
were  not  his  trustees  in  any  sense,  except  as  being  trustees 
under  the  settlement  to  raise  so  much  money  in  which  he 
was  to  share.  He  would  have  no  actual  control,  although 
he  might  say, ''  I  have  a  right  to  have  that  money  raised/' 
which  right  he  undoubtedly  had.  But  that  is  not  an 
equitable  estate  or  interest  in  the  land  itself. 


The  case  of  an  equitable  mortgage  is  quite  different. 
Suppose  it  is  one  mortgage,  it  is  quite  plain  that  it  is 
different,  because  one  mortgagee,  if  he  has  an  equitable 
estate  in  the  land  of  which  he  is  the  cestui  que  trusty 
may  at  any  time  require  his  trustees  to  convey  that 
equitable  estate  to  him.  If  it  should  happen  that  there 
are  several  mortgages,  if  a  single  mortgagee  could  require 
to  have  the  estate  conveyed  to  him  it  follows  that,  if 
all  the  mortgagees  concur  they  are  tenants  in  common 
of  the  mortgage,  and,  all  of  them  concurring,  could  have 
it  either  conveyed  to  themselves,  in  order  to  secure  their 
several  mortgage  debts,  or  conveyed  to  trustees  for  them^ 
they  joining  as  one  individual  in  making  that  request. 
They  have  a  distinct  estate  in  equity  in  the  land  itself, 
which  is  a  case  entirely  different  from  the  position  of 
persons  merely  having  an  interest  in  the  money  which 
is  to  be  produced  by  sale  or  mortgage,  as  they  had  in 
Lee  V.  Howlett,  and  as  they  had  in  Foster  v.  CockereU. 
They  had  the  right  at  the  time  the  charge  was  made  to 
file  their  bill  to  have  the  trusts  carried  into  execution, 
and  so  to  have  the  charge  raised;  yet,  nevertheless,  in 
Foster  v.  CockereU  it  was  held  that  such  a  right  as  that 
did  not  make  the  interest  of  the  nature  of  realty  so  as 
to  dispense  with  the  necessity  of  giving  notice  of  an 
assignment.  The  only  duty  of  the  trustees  towards  the 
person  interested  in  the  land  was  to  raise  the  money  and 
hand  it  over  when  raised.    I  am,  therefore,  quite  inca- 
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pable  of  distinguishiDg  the  present  case  from  the  two 
cases  to  which  I  have  referred.  The  case  of  Lee  v. 
Howlett  not  havuig  been  in  any  way  impeached  by 
appeal,  and  indeed,  as  Mr.  Kay  informed  me,  having 
been  approved,  and  not  being  in  my  opinion  any  exten- 
sion of  the  doctrine  of  the  House  of  Lords  in  Foster  v. 
Cockerell,  I  mast  hold  that  the  assignees  in  bankruptcy 
have  the  preferable  right. 
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Tax  and  pay  oosU.     Pay  the  £500  and  interest  to  the  Petitioner, 
and  the  remainder  of  the  fund  to  the  assignees  of  Thomas  Hughes. 


Minuieg. 


DANIEL  V.  ARKWEIGHT.  ^^^^ 

COURTHOPE     V.     DANIEL.  ^^ — — 

DANIEL  V.  COURTHOPE.  *^"jS'^i.^'*' 

BBeta^mefU^ 
Y  the  marriage  settlement  of  John  and  Susannah      Power- Ap- 

Ryle,  dated  the  5th  February,    1811,  a  joint  power  of  Excm—JUcHfi- 

appointment  by  deed,  with  or  without  power  of  revoca-         ^^^^'ow- 

tion,  over  a  fund  directed  to  be  invested  in  land  (subject  Under  a  power 

to  appoint  to 

to  the  life  interests  of  the  husband  and  wife  therein),  was  children  an  ap- 

given  to  the  husband  and  wife  in  favour  of  all  or  any  of  Smde^by^deed" 

the  children,  and,  in  default  of  such  joint  appointment,  ^^^on^iJe^tr^sts 

then  a  like  power  to  the  survivor,  by  deed  or  will,  and  in  of  a  contempo- 

default  of  appointment  then  to  the  children  equally.  ment  on  the 

marriage  of  one 
of  the  daughters.  This  settlement,  to  which  the  daughter  was  a  party,  declared  trusts  for  the 
dftughter  for  Ufe,  with  limitations  over  to  her  husband  and  children.  Held,  that  the  appoint- 
ment was  good,  being  equivalent  to  an  appointment  to  the  daughter  and  a  settlement  by  her. 

Another  appointment  was  made  in  favour  of  another  daughter  already  married,  and  in 
this  case  the  deed  of  appointment  itself  declared  trusts  in  favour  of  the  daughter,  her 
husband,  and  children.  Held,  that  this  appointment  was  bad;  but  on  the  evidence  of  in- 
tention the  appointment  was  rectified. 

Consideration  of  the  evidence  of  intention  necessary  to  enable  the  Court  to  rectify  an 
appointment  by  joint  appointors. 
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There  were  six  children  of  the  marriage,  J,  C.  Ryle, 
the  eldest  son,  Stisan  Daniel,  Mary  Ann  Ryle,  Emma 
Ryl€y  Frederick  William  Byle,  and  Caroline  Elizabeth 
Innes,  formerly  Courthope.  Frederick  William  Ryle  was 
dead  at  the  date  of  the  suit. 


By  a  deed  poll,  dated  the  22nd  October,  1836,  John 
and  StLsannah  Ryle  appointed  the  trust  fund,  then  repre- 
sented by  a  sum  of  £30,000,  after  their  decease  to  the 
said  four  daughters,  all  of  whom  were  then  unmarried, 
and  to  any  future  daughters  equally,  reserving  a  power  of 
revocation  and  new  appointment. 

By  a  deed  poll,  dated  the  10th  November,  1840,  reciting 
the  intended  marriage  of  Charles  John  Daniel  and  Susan 
Ryle,  John  and  Susannah  Ryle,  in  exercise  of  the  powers 
given  to  them  by  their  marriage  settlement,  revoked  the 
former  appointment  as  to  one-fourth,  and  appointed  that 
that  share  should  be  and  enure  unto  W.  H.  S.  Daniel 
and  J.  C.  Ryle  upon  the  trusts  of  a  contemporaneous 
marriage  settlement,  of  which  W.  H.  S.  Daniel  and  J.  C. 
Ryle  were  the  trustees. 

By  the  settlement,  of  even  date  with  the  appointment^ 
made  between  John  Ryle  and  his  daughter  Susan  Ryle  of 
the  first  part,  Charles  John  Daniel  of  the  second  part,  and 
the  said  trustees  of  the  third  part,  trusts  were  declared  of 
the  appointed  share  as  to  the  income  for  Mr.  and  Mrs. 
Daniel,  and  the  survivor  during  their  lives,  with  limita- 
tions over  in  favour  of  their  children. 


In  September,  1841,  Caroline  Elizabeth  Ryle  was 
married  to  William  Courthope.  No  re-appointment  was 
made  at  the  time,  Mr.  Ryle,  the  father,  having  become 
bankrupt,  and  being  desirous  of  postponing  any  settle- 
ment until  he  had  arranged  for  the  re-purchase  of  his 
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life  interest  from  his  assignees.  This  matter  having 
been  completed,  Mr.  Byle  sent  to  his  solicitors  a  memo- 
randum as  follows : — 

"  Settlement. 
*'  A  new  appointment  to  be  made,  revoking  the  existing 
**one,  except  so  far  as   relates  to  the  dG7,500  already 
"settled  on  Mrs.  Daniel.     The  remaining  £22,500  to  be 
"  disposed  of  thus  : 

'*  John  Charles  Ryle £5250 

''Frederick  William 6250 

"  Mary  Ann 4000 

'*Emma 4000 

"  Caroline  Elizabeth,  now  Mrs.  William 

"  Courihope 4000." 
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This  was  enclosed  in  a  letter  of  the  10th  December, 
1841,  in  which  Mr.  Ryle  referred  to  the  fact  that  he  had 
changed  his  intentions  with  respect  to  a  certain  policy, 
and  proceeded : — 

"I  refer  you  to  the  amended  memorandums.  They 
"express  my  present  views  on  the  subject  of  the  settle- 
"  ment  and  life  policy.  As  to  the  power,  I  think  no  time 
"should  be  lost  in  preparing  and  executing  a  new  ap- 
"pointment.  You  will  oblige  me  by  giving  me  your 
"  opinion  upon  what  I  propose  to  do  with  the  life  policy, 
"  and  by  any  suggestion  you  can  make  for  better  effecting 
"  my  object ;  that  is  as  to  the  life  policy. 


"I  shall  be  glad  to  hear  what  arrangement  you  make 
"with  the  assignees  for  the  payment  of  the  purchase 
*'  money  for  the  life  interest." 

The  solicitors  prepared  a  draft  deed,  and  forwarded 
the  same  to  the  said  John  Ryle  on  the  6th  January, 
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1842.     They  at  the  same  time  wrote  and  sent  to  him  a 
letter  in  the  following  terms : — 

"  Inclosed  herewith  we  send  you  the  draft  of  the  deed 
**  of  revocation,  and  new  appointment  of*  the  settlement 
"property  remaining  unappointed,  and  which  we  trust 
"  you  will  find  correct,  and  on  your  returning  it  we  will 
"  get  it  engrossed  and  forwarded  to  you  for  the  signature 
"  of  yourself  and  Mrs.  Ryle.  You  will  observe  that  we 
"  cannot  limit  the  sum  to  be  received  by  each  child, 
"  inasmuch  as  the  money  may  possibly  be  laid  out  in 
**real  estate.  We  therefore  appoint  certain  shares  to 
*•'  each,  and  which,  on  calculation,  you  will  find  to  be  to 
"  the  same  effect.  We  think  the  shares  of  the  unmarried 
"  daughters  should  be  in  their  own  disposal,  as  it  may  be 
"  necessary  to  make  settlements  thereof  on  their  marriage. 

"We  have  settled  Mrs.  Courthope^s  share  upon  the 
"  trusts  usually  adopted  where  the  property  comes  from 
"  the  lady's  family. 

"  We  beg  to  direct  your  attention  to  the  observations 
"  on  the  margin  of  the  draft." 

Mr.  Ryle  replied  in  a  letter  which  had  been  lost,  to 
which  his  solicitors  sent  an  answer  dated  the  17th 
January,  1842: — 


"  Dear  Sir, — We  think,  on  due  consideration,  that  in 
"  the  event  of  Mrs.  Courthope  dying  without  issue,  her 
"  share  should  not  revert  in  the  way  you  propose,  as  in 
"  that  case  it  would  be  placing  her  in  a  worse  situation 
"  than  her  unmarried  sisters,  who,  as  the  appointment  now 
"  stands  will  have  an  absolute  control  over  their  respec- 
"  tive  shares ;  and  we  think,  on  re-consideration,  you 
"  and  Mrs.  Ryle  will  not  wish  the  draft  to  be  altered  in 
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"this  respect.  On  looking  over  the  draft  since  you 
"  returned  it,  we  find  that  the  power  of  revocation  intro- 
"  duced  by  us  extends  to  Mrs.  Courthope*s  share.  Now 
"  we  think  that  the  appointment  as  to  this  share  should 
"be  absolute,  inasmuch  as  it  is  settled  upon  certain 
"trusts,  and  would  have  been  an  absolute  appointment 
"had  it  been  made  on  the  marriage  of  Mr.  and  Mrs. 
""Courthope." 


1864. 
Daniel 

V, 

Abkwriqht. 
StatefnerU, 


The  appointment  was  then  prepared  and  executed  in 
the  following  form  : — 


By  deed  poll  dated  the  27th  January,  1842,  under  the 
hands  of  John  and  Susannah  Ryle^  after  reciting  among 
other  things  that  John  Charles  Ryle  and  Frederick  Wil- 
Uam  Ryle  not  being  otherwise  provided  for,  the  said  John 
and  Susannah  Ryle  were  desirous  of  fui-ther  executing  their 
power  of  revoking  the  deed  of  2nd  October,  1836,  so  far 
as  related  to  the  pajrment  of  the  three  fourth  shares  of 
Mary  Ann  Ryle,  Emma  Ryle,  and  Caroline  Elizabeth 
Courthope,  and  of  declaring  such  new  uses,  estates,  trusts, 
and  limitations  of  the  same  shares  in  favour  of  the  said 
John  Charles  Ryle,  Frederick  William  Ryle,  Mary  Ann 
Ryle,  Emma  Ryle,  and  Caroline  Elizabeth  Courthope,  as 
were  thereinafter  expressed,  the  said  John  and  Susannah 
Ryle  directed  the  trustees  of  the  settlement  of  1811,  to 
hold  eight  forty-fifth  parts  of  three-fourth  parts  of  the  fund 
of  £30,000,  upon  trust  for  Caroline  Elizabeth  Courthope 
for  her  life,  remainder  for  her  husband  for  his  life,  with 
limitations  over  in  favour  of  their  children.  The  residue 
of  the  said  three-fourths  was  appointed  to  John  Charles 
Ryle,  Frederick  William  Ryle,  and  Emma  Ryle,  and  a 
power  of  revocation  was  reserved  as  to  these  last-men- 
tioned shares,  and  the  deed  concluded  with  the  words, 
"It  being  intended  that  the  share  and  proportion 
hereby  appointed  and  settled  to  or  in  favour  of  the  said 

H  2 
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^64^  Caroline  Elizabeth  Courthope  shall  remain  absolute  and 
irrevocable  upon  the  trusts,  and  for  the  intents  and 
purposes  hereinbefore  declared  and  contained  concerning 
the  same." 


StatemaU, 


Frederick  William  Ryle  died  on  the  1st  May,  1846, 
and  Mr.  Ryle  thereupon  gave  directions  for  an  appoint- 
ment of  this  share  among  the  surviving  children  other  than 
Mrs.  Daniel;  and  Mrs.  Courthope* 8  share,  was  appointed 
by  a  deed  poll,  indorsed  on  the  former  appointment  to  go 
upon  the  same  trusts  as  were  declared  by  the  said 
appointment  of  the  27th  January,  1842,  such  appointment 
to  be  irrevocable. 

John  Charles  Ryle  afterwards  married,  and  made  a 
settlement,  dated  the  20th  February,  1850,  which  in 
general  terms  (and  as  was  stated  by  mistake)  passed  any 
interest  which  might  come  to  him  in  default  of  appoint- 
ment under  the  settlement  of  1811. 

Mr.  and  Mrs.  Courthope  had  issue,  W.  J,  Courthope,  the 
Plaintiff  in  one  of  the  suits,  who  had  attained  twenty-one, 
and  two  other  children  who  were  infants.  Mrs.  Courthope 
survived  her  husband,  and  died  intestate,  leaving  the 
Plaintiff,  William  J,  Courthope,  her  heir.  Susannah  Ryle 
died  in  1852,  and  John  Ryle  in  April,  1862. 

The  two  suits,  Daniel  v.  Arkwright,  and  Daniel  v. 
Courthope  were  by  Charles  John  Daniel  and  the  trustees 
of  his  settlement,  praying  that  the  trusts  of  the  indenture 
of  5th  of  February,  1811,  might  be  executed;  that,  if 
necessary,  the  indenture  of  the  20th  February,  1850, 
might  be  reformed,  by  deleting  so  much  as  passed  the 
share  of  John  Charles  in  default  of  appointment. 

The  bill  in  Courthope  v.  Daniel  was  filed  by  William 
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John  Courthope^  and  prayed  that  the  appointment  made  1864. 

in  favour  of  his  mother  her  husband  and  children  might  Daniel 

be  rectified,  by  making  it  an  absolute  appointment  to  xbkwrioht. 

Caroline  Elizabeth  Courthove*  ^  — 


Mr.  Rolt,  Q.C.,  and  Mr.  Batten  for  the  Plaintiffs,  C.  J.       Argumau. 
Daniel  and  his  trustees  : — 

It  is  impossible  to  contend  that  the  appointments  to 
the  issue  of  Mrs.  Daniel  and  Mrs.  Courthope  were  within 
the  terms  of  the  power,  but  Mrs.  Daniels  may  be  sus- 
tained as  being  an  appointment  to  her  within  the  power, 
and  a  contemporaneous  settlement  by  her  upon  her 
marriage.  The  appointment  and  the  settlement  were 
by  different  deeds,  and  if  the  appointment  had  been  to 
Mrs.  Daniel^  absolutely  followed  by  a  settlement  by  her, 
there  could  have  been  no  question.  In  effect  this  was 
the  real  nature  of  the  transaction,  Mrs.  Daniel  being  a 
party  to  the  settlement,  though  the  first  appointment  was 
in  form  upon  the  trusts  declared  by  the  settlement,  instead 
of  being  to  Mrs.  Daniel  herself,  which  would  have  been 
the  more  accurate  form. 

As  to  Mrs.  Cowrtluype's  settlement,  all  the  family  are 
desirous  of  sustaining  it  if  that  can  be  done  consistently 
with  the  rights  of  her  infant  children.  It  appears  to  us 
that  there  is  sufficient  evidence  of  mistake  to  enable  the 
Court  to  rectify  the  settlement,  but  this  point  will  be 
argued  by  the  other  parties  who  are  before  the  Court. 
The  only  other  obstacle  to  a  complete  confirmation  of  the 
existing  arrangements  is  that  the  general  words  of  a 
settlement  of  John  Charles  RyWs  share  include  any  un- 
appointed  interest,  but  there  is  evidence  to  show  that 
this  was  not  intended,  and  to  enable  the  Court  to  rectify 
that  settlement  also,  for  which  purpose  it  may  be  neces- 
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sary,  as  a  matter  of  pleading,  to  make  J.   C.  JRyle   a 
Plaintiff. 

Mr.  Surrage,  Mr.  Archibald  Smithy  Mr.  O.  Lake  Russell, 
and  Mr.  Cecil  Russell  for  other  parties  supported  Plain- 
tiff's contention. 


Mr.  J.  Howard  for  infant  children  of  J.  C.  Ryle : — 

The  children  would  be  benefited  by  leaving  the  fond  to 
go  as  in  default  of  appointment,  and  I  contend  that  the 
appointments  in  favour  of  the  Daniels  and  Courthopes 
are  bad  as  in  excess  of  the  power,  and  that  they  cannot 
be  rectified.  The  argument  on  the  other  side  is^  that  the 
transactions  must  be  taken  as  equivalent  to  appointments 
to  the  daughters,  which  would  be  within  the  power,  fol- 
lowed by  re-settlements  by  their  authority.  But  as  to 
the  Daniels*  settlement,  the  answer  is  that  the  appoint- 
ment is  not  to  Mrs.  Daniel^  but  on  the  trusts  of  her 
intended  settlement,  and  that  she,  Mrs.  Daniel,  was  not  a 
party  to  that  deed  of  appointment.  This  distinguishes 
the  case  from  the  authorities;  Birley  v.  BirUy  (a) ;  Pryor 
v.  Pryor  (6).  As  to  the  other  settlement  the  case  is  clear, 
for  Mrs.  Courthope  was  a  married  woman,  and  had  no 
power  to  authorise  the  settlement.  There  is  no  sufficient 
evidence  to  justify  rectification. 

Mr.  Oiffard,  Q.C.,  and  Mr.  Kekeunch  for  the  Plaintiff 
W.  J.  Courthope : — 

We  say,  first,  that  Mrs.  Courthope* s  settlement  is  good, 
and,  if  not,  then  that  there  is  evidence  of  intention  to 
appoint  to  Mrs.  Courthope  absolutely,  and  that  the  settle- 
ment can  be  rectified  by  putting  it  in  that  form.  This 
will  enable  the  members  of  the  family  to  confirm  the 
settlement. 


(a)  25  Bea.  299. 


(6)  32  L.  J.  Ch.  731. 
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The  ground  on  which  the  settlement  may  he  sustained 
is,  that,  though  actually  post-nuptial,  it  was  made  on  an 
understanding  existing  before  the  marriage,  and  that  the 
marriage  and  the  appointment  are  all  parts  of  one  trans- 
action, whereby  the  parents  in  effect  appointed  to  Mrs. 
Courthope,  and  she  sanctioned,  the  settlement ;  Sug.  Pow. 
9th  ed.  670 ;  Wade  v.  Paget  (a).  At  any  rate  it  is  clear 
that  the  form  taken  by  the  appointment  arose  from  the 
mistake  of  the  solicitors,  and  that  it  may  be  rectified,  as 
in  Walker  v.  Armstrong  (6).  It  is  now  settled  that  a  mis- 
take as  to  the  legal  consequences  of  a  deed  is  sufficient 
ground  for  rectification ;  Meadows  v.  Meadows  (c). 


1864. 


ArgumctU. 


Mr.  Batten  replied. 


Vicb-Chancellor  Sir  W.  Page  Wood: — 

The  question  which  arises  in  this  case  is,  what  should 

be  done  with  reference  to  certain  appointments  which 

appear  to  have  been  made,  in  many  respects,  incautiously 

by  the  donees  of  a  power,   under  the  advice  of  their 

soUcitors,  which  apparently  to  some  extent  misled  them. 

Under  the  marriage  settlement  of  Mr.  and  Mrs.  Ryle  a 

power  is   given  to  the  husband  and    wife  to  appoint 

amongst  their  children,  not  extending  to  grandchildren 

or  to  the  husband  of  any  child  who  might  marry.     The 

appointment  upon  which  the  principal  difficulty  arises  is 

the  appointment  made  of  Mrs.  Courthope' s  share,  evidejjftly 

under  mistaken  advice  on  the  part  of  the  solicitors,  and 

the  question  is,  whether  or  not  the  appointment  of  that 

share  can  be  rectified,  or,  if  it  cannot,  whether  or  not  a 

subsequent  settlement  which  was  made  by  one  of  the 

children,  namely,  Mr.  John  Charles  Ryle^  on  his  marriage 

(a)  1  Bro.  C.  C.  363.  (c)  16  Bea.  401. 

(6)  8  D.  M.  G.  631. 


4th  July. 
Judgment. 
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with  his  second  wife,  and  which  is  said  to  have  included 
any  share  he  was  entitled  to  at  the  date  of  that  settle- 
ment, in  default  of  a  good  appointment,  ought  to  be 
rectified  so  as  to  exclude  that  particular  share ;  because, 
if  so,  then  his  interest  in  the  appointed  part  not  being 
interfered  with,  he  would  be  willing  in  every  way  to  con- 
firm the  settlement  which  has  been  made  by  Mr.  and 
Mrs.  Courthopey  and  in  that  case  their  family  settlement 
could  be  confirmed  and  stand  on  the  footing  in  which  it 
evidently  was  intended  originally  to  be  placed. 


Another  question  was  raised,  on  which  I  did  not  hear 
any  reply,  with  reference  to  the  settlement  of  Mr.  and 
Mrs.  Daniel.  As  to  that,  I  have  no  difficulty  whatever, 
because  that  appointment  falls  clearly  within  the  class  of 
cases  which  have  decided  that  when  the  exercise  of  a 
power  in  favour  of  a  child,  and  the  settlement  of  that 
child's  share,  she  being  about  to  be  married,  are  made  at 
the  same  period  by  contemporaneous  instruments,  though 
in  form,  perhaps,  the  instruments  may  not  appear  to  be 
correctly  framed,  yet  the  Court  regards  it  as  an  agree- 
ment on  the  part  of  that  child,*  as  undoubtedly  it  was  here, 
that  her  share  should  be  so  settled,  and  the  transaction 
is  treated  as  being  an  appointment  made  to  her  of  her 
share,  followed  by  the  settlement  of  the  share  through 
the  medium  of  the  interest  that  she  so  acquires  by  virtue 
of  the  appointment.  As  to  Mr.  and  Mrs.  Daniels  share, 
I  have  no  doubt  that  the  appointment  is  good. 


Now,  a  bill  having  been  filed  by  Mr.  and  Mrs.  Daniel 
to  have  the  rights  of  all  persons  ascertained  under  the 
original  settlement,  that  bill  prays,  amongst  other  things, 
that  the  settlement  of  Mr.  John  Charles  RyUj  one  of  the 
sons,  may  be  rectified  with  the  view  of  enabling  him  to  do 
that  which  it  is  the  desire  of  all  the  members  of  the 
family  should  be  done.     Of  course,  in  that  form  the  bill 
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would  not  be  correct,  because,  in  order  to  rectify  any 
portion  of  tbat  settlement,  if  necessary,  John  Charles  Ryle 
himself  ought  to  be  Plaintiff.  No  difficulty  would  exist 
on  that  matter  of  form  if  it  were  proper  that  that  pro- 
ceeding should  take  place.  But  before  considering  that 
bill,!  have  turned  my  attention  very  carefully  to  the  bill 
of  Mr.  Courthope,  the  eldest  son  of  Mrs.  Courthope,  to 
whom  this  money,  though  in  the  shape  of  money,  would 
go,  if  the  appointment  had  been  made  absolutely  to  his 
mother,  he  being  her  heir-at-law,  and  the  fiind  being 
impressed  with  the  character  of  realty.  A  bill  is  filed 
by  Mr.  Courthope  to  have  the  appointment  made  to  his 
mother  her  husband  and  children  rectified,  so  as  to 
make  it  an  appointment  to  the  mother  alone;  and  upon 
careful  consideration  of  the  whole  case,  though  it  is  not 
free  firom  difficulty,  I  have  come  to  the  conclusion  that  I 
may  so  rectify  it,  regard  being  had  to  the  instrument 
actually  executed. 


1864. 


Judgment, 


The  difficulty  in  the  case  is,  that  though  it  is  un- 
doubted that  the  father's  directions  were  clear  and 
express,  that  the  appointment  was  to  be  to  his  daughters, 
and  that  it  was  only  through  a  blunder  of  his  solicitors 
that  it  was  made  in  a  form  which  the  solicitors  con- 
ceived more  conformable  to  the  interest  of  the  daughter, 
the  real  difficulty  is,  that,  there  being  two  donees  of 
the  power,  namely,  the  husband  and  wife,  I  have  nothing 
under  the  wife's  hand  with  reference  to  those  particular 
instructions.  But  on  carefully  considering  the  whole  of 
the  instrument  which  was  executed,  I  think  there  is 
enough  apparent  on  the  face  of  it  to  show  that  both  hus- 
band and  wife  have  sufficiently  declared  their  will  to 
appoint  this  shai'e  to  the  daughter,  although  it  took  the 
unfortunate  form,  from  the  error  of  the  solicitors,  of  being 
made  an  appointment  to  the  daughter  for  life,  with  limita- 
tions over  to  her  husband  and  children. 
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Judgment. 


The  doctrine  which  I  have  applied  to  Mrs.  DanieVs 
case  could  not  he  applied  in  Mrs.  Caurthope^s,  as  she  had 
heen  for  some  time  married,  and  could  not  deal  with  her 
share  by  exercising  any  will  of  her  own  with  reference  to 
a  settlement.  It  appears  that  the  original  appointment 
had  been  made  in  fourths  amongst  all  the  daughters,  and 
Mrs.  DanieVs  share  remains  of  that  amount.  But  the 
father  afterwards  thought  that  his  two  sons,  John  Charles 
and  Frederick  William^  were  not  duly  provided  for,  and 
therefore  he  was  anxious,  with  reference  to  every  share 
except  Mrs.  DanieVs^  to  revoke  the  appointment  he  had 
made  of  a  quarter  each  to  Mary  Ann  and  Emma^  who  were 
each  of  them  single,  and  to  Mrs.  Cowrthope,  to  whom  he 
had  made  an  appointment  whilst  single.  Therefore  he 
sends  this  memorandum  to  the  solicitors :  A  new  appoint- 
ment to  be  made  revoking  the  existing  one,  except  so  far 
as  relates  to  the  d97,500  already  settled  on  Mrs.  Daniel. 
The  remaining  £22,500  to  be  disposed  of  thus :  John 
Charles  so  much,  Frederick  WiUiam  so  much,  Mary 
Ann  so  much,  Emma  so  much,  and  Caroline  Eliza- 
beth, now  Mrs.  William  Courthope,  so  much.  That  was 
sent  in  a  letter  of  the  10th  December,  1841,  by  the 
father  to  his  solicitors.  It  is  quite  clear  from  that 
letter  that  Mr.  Ryle  had  not,  in  fact,  left  his  solicitors 
any  discretion  whatever  with  reference  to.  this  share.  It 
was  to  be  an  appointment  to  Mrs.  Courthope,  his  daughter. 
To  that  letter  the  solicitors  sent  an  answer,  dated  6th 
January,  1842:  "Inclosed  herewith  we  send  you  the  draft 
of  the  deed  of  revocation,  and  new  appointment  of  the 
settlement  property  remaining  unappointed,  and  which 
we  trust  you  will  find  correct,  and  on  your  returning  it 
we  will  get  it  engrossed  and  forwarded  to  you  for  the 
signature  of  yourself  and  Mrs.  Ryle,  You  will  observe 
that  we  cannot  limit  the  sum  to  be  received  by  each  child, 
inasmuch  as  the  money  may  possibly  be  laid  out  in  real 
estate.'*     It  is  to  be  observed  that  they  speak  of  the  sum 
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to  be  received  by  each  child,  still  treating  it  as  if  each 
child  was  to  take  the  share,  and  go  on  thus  :  ''We  think 
the  shares  of  the  unmarried  daughters  should  be  in  their 
own  disposal,  as  it  may  be  necessary  to  make  settlements 
thereof  on  their  marriage.  We  have  settled  Mrs.  Court- 
hope*$  share  upon  the  trusts  usually  adopted  where  the 
property  comes  from  the  lady's  family."  That  is  done 
certainly  without  any  instructions  to  that  effect.  They 
Wieve  that  is  a  mode  of  framing  the  appointment  which 
will  be  found  beneficial,  but  the  whole  suggestion  comes 
entirely  from  them,  and  is  not  in  any  way  a  suggestion 
of  the  parent.  Then  followed  a  letter,  not  in  evidence, 
from  Mr.  Ryle  to  the  solicitors,  which  was  answered  by 
the  letter  of  the  17th  January,  1842.  At  first  I  had  some 
little  doubt  whether  the  missing  letter  might  not  have 
contained  an  entire  acquiescence  in  the  solicitors'  pro- 
posal. But  I  think  it  sufficiently  clear,  from  the  answer, 
that  it  miist  have  related  only  to  the  question  whether 
there  should  not  be  a  limitation  over  in  the  event  of  the 
death  of  Mrs.  Courthope  without  issue,  a  limitation  which 
would  have  been  within  the  power,  if  made  to  any  of  the 
other  objects  of  the  power.  This  suggestion  was  combated 
b]r  the  solicitors  on  the  ground  that  the  other  sisters* 
shares  were  absolute,  and  did  not  go  over  on  failure  of 
issae;  and  further,  carrying  out  the  idea  of  putting  the 
daughters  on  the  same  footing,  they  suggest  that  the  clause 
of  revocation  should  not  extend  to  Mrs.  Courthope' 8  siiBLre. 
Now  comes  the  deed  itself,  which  is  the  only  source 
from  which  I  can  obtain  any  evidence  of  Mrs.  Byle's 
directions  in  the  matter,  for  up  to  this  moment  we  have 
nothing  suggested  by  her  which  at  all  indicates  any 
intention  on  the  subject.  I  pass  over  the  bulk  of  the 
recitals  until  I  get  to  the  important  one  which  runs 
thus.  After  reciting  all  that  had  been  done  up  to 
that  time,  and  reciting  the  exact  state  of  the  matter,  it 
says :— 
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Judgment, 


"  Whereas  the  said  John  CliarUs  Ryle^  Frederick 
William  RyU,  Mary  Ann  Ryle^  Emma  Ryle,  and  Caro- 
line Elizabeth  Ryle"  naming  all  the  children  except  Mrs. 
Daniel,  ''are  all  now  living,  and  have'  attained  their 
respective  ages  of  twenty-one  years ;  and  whereas  the  said 
John  Charles  Ryle,  and  Frederick  William  Ryle^  not  being 
otherwise  duly  provided  for," — this  is  the  pivot  of  the 
whole  arrangement, — *'  the  said  John  Ryle  and  Susannah 
his  wife  are  desirous  of  further  executing  the  power  or 
authority  so  given,  or  reserved  to,  or  vested  in  them  as 
aforesaid,  of  revoking  and  making  void  the  several  uses, 
estates,  trusts,  powers,  provisions,  declarations,  and  limi- 
tations contained  in  the  said  in  part  recited  instrument 
or  deed  poll  of  the  22nd  day  of  October,  1836,  so  far  as 
the  same  relate  to  the  payment  of  the  three  fourth 
shares  of  the  said  Mary  Ann  Ryle,  Emma  Ryle,  and 
Caroline  Elizabeth  Ryle,  now  Caroline  Elizabeth  Court- 
hope,  and  of  declaring  such  new  uses,  estates,  trusts,  and 
limitations  of  the  same  shares  to  or  in  favour  of  the  said 
John  Cluirlea  Ryle,  Frederick  William  Ryle,  Mary  Ann 
Ryle,  Emma  Ryle,  and  Caroline  Elizabeth  Courthope  as 
hereinafter  are  expressed." 


Now  it  is  quite  true  they  say  such  as  hereinafter  are 
expressed.  The  recital  of  the  whole  instrument  is  that 
the  shares  had  been  appointed  to  the  daughters,  that  the 
only  reason  for  altering  that  arrangement  is,  that  it  is 
desirable  to  let  in  the  two  sons,  that  the  instrument  is 
revoked  for  that  purpose,  and  that  the  uses  now  about  to 
be  expressed  are  to  be  to  or  in  favour  of  all  the  children, 
naming  Mrs.  Courthope  among  the  rest,  not  to,  or  in 
favour  of  Mrs.  Courthope  and  her  husband  and  issue,  but 
the  object  is  that  the  limitation  should  be  to,  or  in  favour 
of  these  five  children.  All  that  being  considered,  and 
seeing  plainly,  so  far  as  the  father's  instructions  are 
concerned,  that  the  whole  error  has  originated  from  the 
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miscarriage  of  the  solicitors  in  misapprehending  those 
instructions,  and  that  I  have  here  the  husband  and  wife 
concurring  in  declaring  their  intention  in  executing  this 
deed  to  be  to  appropriate  to  the  two  sons  shares  out  of 
the  shares  given  to  their  daughters,  I  think  that,  although 
a  particular  mode  of  limitation  is  introduced  at  the 
suggestion  of  the  solicitors,  which  the  law  will  not  allow, 
and  though  the  case  is  undoubtedly  one  of  difficulty,  the 
Court  is  justified  in  holding  that  the  instrument  has  been 
erroneously  framed,  and  that  it  ought  now  to  be  rectified. 
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As  to  the  second  deed,  I  did  not  feel  any  difficulty. 
It  is  in  the  same  form.  There  the  interests  are  declared 
by  reference  to  the  trusts  declared  by  the  first.  The 
second  deed,  standing  alone,  would  be  in  a  different 
position  if  that  had  not  been  so.  But  if  you  once  arrive 
at  what  the  intent  of  the  first  is,  it  is  quite  clear  the 
intent  of  the  second  is  the  same  as  of  the  first.  The 
scheme  of  the  arrangement  was  an  appointment  to  Mrs. 
Courthope,  which,  unfortunately,  from  a  mistake  of  the 
solicitors,  has  been  translated  into  a  form  which  the 
law  would  not  allow,  without  the  slightest  indication  of 
any  modification  of  intention  on  the  part  of  the  parents, 
or  of  any  desire  that  it  should  be  anything  but  an 
appointment  in  favour  of  their  daughter.  Therefore  I 
propose  to  make  one  decree  on  the  two  bills,  to  declare 
that  the  two  respective  deeds  of  appointment  of  Mrs. 
Courthope*s  share  ought  to  be  rectified,  by  directing  that 
the  shares  so  appointed  should  go  to  the  said  Elizabeth 
Courthope  absolutely,  instead  of  declaring  trusts  thereof 
in  favour  of  her  husband  and  of  her  children,  and  a 
declaration  that  Mrs.  DanieVa  share  is  well  appointed. 
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A  settlor  hold- 
ing an  agree- 
ment for  a  lease 
subject  to  rents 
and  covenants, 
by  a  voluntary 
deed,  assigned 
all  his  interest 
to  trustees  to 
hold  upon  the 
trusts  thereby 
declared,  and 
shortly  after- 
wards took  a 
lease  under  the 
agreement  to 
himself.    The 
legal  estate  was 
never  assigned 
to  the  trustees. 
Itdid  not  appear 
whether  at  the 
date  of  the 
settlement  the 
settlor  was 
entitled  to  call 
for  an  imme- 
diate lease. 
Held,  that  the 
settlement  was 
complete,  and 
ought  to  be 
carried  into 
execution. 
Observations 
on  Bridge  v. 
Bridge. 
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GILBERT  V.  OVERTON. 


'Y  a  building  agreement  dated  the  28th  July,  1788, 
Oliver  William  Barron  agreed  to  grant  to  WiUiam  OUbert 
(since  deceased)  a  lease  for  ninety-nine  years  from 
Michaelmas,  1788,  of  a  plot  of  ground  subject  to  certain 
rents  and  covenants. 

By  a  voluntary  settlement,  dated  the  29th  September, 
1789,  reciting  the  said  articles,  the  said  WiUiam  OUbert, 
in  consideration  of  natural  love  and  affection,  assigned  to 
trustees  the  said  plot  of  land  and  the  buildings  erected 
thereon,  together  with  the  said  articles  ''  and  all  his 
estate,  right,  title,  interest,  term  and  terms  of  years  then 
to  come,  and  unexpired  benefit,  property,  profit,  claim, 
and  demand  whatsoever,  both  at  law  and  in  equity,  or 
otherwise,  howsoever,  of,  in  and  to  the  same  premises." 
To  hold  the  same  to  the  trustees,  their  executors,  admi- 
nistrators, and  assigns,  "  for  the  residue  of  the  said 
term  of  ninety-nine  years  by  the  said  articles  of  agreement 
agreed  or  intended  to  be  granted  "  upon  the  trusts  thereby 
declared ;  that  is  to  say,  upon  trust  to  receive  the  rents 
and  therewith  pay  the  rents  and  perform  the  covenants 
contained  in  the  recited  articles  of  agreement,  and  then 
upon  trust  for  the  settlor  for  life,  and,  after  his  decease, 
upon  trusts  among  his  children  as  he  should  appoint, 
and  in  default,  then,  as  to  one-fifth,  to  his  son  Henry  for 
life,  with  remainder  to  his  children,  and  as  to  the  other 
four-fifths,  in  like  manner  to  his  other  four  children,  with 
a  clause  of  survivorship. 


By  an  indenture  of  lease  dated  the  20th  October,  1789, 
Oliver  WiUiam  Barron  demised  the  premises  to  WiUiam 
Gilbert,  his  executors,  administrators,  and  assigns  for 
ninety-eight  years  from  Michaelmas,  1789,  at  the  rent 
mentioned  in  the  articles,  but  the  lease  did  not  recite  or 
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refer  to  the  articles.     The  legal  term  thus  vested  in  the 
settlor  was  never  assigned  by  him  to  the  trustees. 

WiUiam  Gilbert^  the  settlor,  by  his  will,  dated  the  Ist 
September,  1803,  recited  the  settlement  as  of  the  20th 
instead  of  the  29th  September,  1789,  and  that  he  had 
reserved  a  power  of  apportioning  the  settled  property 
among  his  children,  and  appointed  five  of  the  houses  to 
Henry  and  the  remainder  to  William. 

The  settlor  died  on  the  16th  July,  1805,  leaving  four 
of  his  five  children  surviving,  Henry  being  one  of  them. 
WMiam  and  Henry  Gilbert  shortly  afterwards  filed  a 
bill  to  have  the  will  established,  and  the  trusts  carried 
into  execution,  and  by  the  Master's  report,  dated  the  16th 
Jane,  1808,  it  was  certified  that  the  testamentary  appoint- 
ment was  bad,  and  (one  of  the  children  having  died)  that 
the  property  was  divisible  in  fourths,  subject  to  the  limi- 
tations of  the  settlement.  The  other  children,  however, 
elected  to  take  under  the  will,  under  which  they  were 
entitled  to  other  benefits,  and  by  the  decree  dated  the 
29th  July,  1808,  it  was  declared  that  by  virtue  of  such 
election  William  and  Henry  were  entitled  to  the  lease- 
holds bequeathed  to  them  respectively  by  the  will,  and 
they  were  accordingly  let  into  possession.  No  grand- 
children were  parties  to  the  suit,  although  some  were 
then  living. 

Henry  (Hlbert  remained  in  possession  of  the  five  houses 
bequeathed  to  him  until  he  became  bankrupt  in  1859, 
and  granted  some  underleases  for  years  not  hmited  to  his 
own  life.  He  had  eight  children,  seven  of  whom,  and 
the  administrator  of  the  other,  were  Plaintiffs  in  this 
suit  Some  of  the  other  children  of  the  settlor  also  had 
issue,  but  it  was  alleged  that  tlieir  claims  were  barred 
under  the  Statute  of  Limitations. 
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On  the  20th  Februar}%  1829,  the  assignees  of  Henry 
Gilbert  put  up  the  five  houses  bequeathed  to  him  for  sale 
by  auction^  and  by  the  particulars  described  the  bank- 
rupt's interest  as  a  life-interest  in  the  residue  of  the  term 
in  the  said  five  houses.  By  one  of  the  conditions  of  sale 
the  vendors  were  to  convey  "  the  life  or  such  other  estate 
or  interest  of  the  bankrupt  as  the  assignees  then  had." 


Four  of  the  houses  were  purchased  by  a  Mr.  Jackson, 
who  signed  a  memorandum  to  the  effect  that  he  had  pur- 
chased the  life  interest  described  in  the  particulars,  and 
that  he  agreed  to  the  conditions  of  sale ;  and  by  a  deed 
dated  15th  August,  1820,  reciting  the  settlement,  the 
lease,  the  will,  and  the  election,  and  that  the  assignees 
had  sold  such  estate  as  they  had  in  the  premises,  all  the 
interest  of  the  bankrupt  and  his  assignees  in  the  four 
houses  was  conveyed  to  the  purchaser,  and  the  same  was, 
on  the  1st  September,  1886,  purchased  by  the  defendant 
Overton,  and  assigned  to  him,  and  he  had  ever  since 
been  in  possession. 

Henry  Gilbert  died  on  the  26th  October,  1863,  and  this 
bill  was  filed  by  his  children,  praying  for  the  execution  of 
the  trusts  of  the  settlement  of  the  29th  September,  1789, 
for  an  account  of  rents,  that  trustees  might  be  appointed, 
and  that  the  four  houses  might  be  vested  in  them  on  the 
trusts  of  the  settlement. 

The  settlement  itself  and  the  original  agreement  for 
the  lease  were  lost,  and  the  only  evidence  of  them  was  a 
rather  full  recital  of  the  settlement  in  the  Master's  report 
before  referred  to,  which  itself  contained  a  recital  of  the 
agreement,  and  a  recital  of  the  agreement  in  the  sub- 
sequent conveyance. 


Argument.  Mr.  WHlcock,  Q.C.,  and  Mr.  Wood  for  the  Plaintiff: 
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The  settlement  of  1789,  though  voluntary,  was  a  com-  1864. 

plete  assignment  of  all  the  settlor*s  interest,  and  a 
declaration  of  the  trusts  which  he  impressed  upon  it. 
At  that  time  there  is  no  evidence  that  he  was  in  a 
position  to  call  for  the  legal  estate,  as  that  would  depend 
on  the  performance  of  his  building  covenants;  and  in 
assigning  his  interest  under  the  agreement  he  did  all  that 
was  in  his  power,  and  the  transaction  was  therefore 
complete  and  binding.  Fortescue  v.  Barnett  (a) ;  Ellison 
V.  EUiBon(p)\  Donaldson  v.  Donaldson  {c).  The  settle- 
ment has  been  recognised  in  a  suit  in  which  Henry 
Gilbert,  under  whom  Defendant  claims,  was  Plaintiff. 

Mr.  Giffard,  Q.C.,  and  Mr.  James  for  Defendant: — 

Either  the  Plaintiffs  are  bound  by  the  former  suit,  and 
then  the  property  in  dispute  is  vested  in  us  under  the 
decree,  or  if  not  so  bound  then  they  cannot  appeal  to  it 
as  binding  upon  us.  It  is  quite  clear  that  the  legal  estate 
which  was  in  the  settlor  passed  under  the  will  to  Henry, 
and  is  vested  in  the  Defendant.  Then  what  equity  have 
these  volunteers  to  take  it  from  us?  Clearly  none, 
inasmuch  as  they  claim  under  a  voluntary  settlement 
never  perfected  by  an  assignment  of  the  legal  estate,  of 
which  the  testator  shortly  afterwards  took  a  conveyance 
to  himself  instead  of  to  the  trustees  of  the  settlement. 
Bridge  v.  Bridge  {d) ;  Sewell  v.  Moxsy  (e)  ;  Edwards  v. 
Jones  if) ;  Kekewich  v.  Manning  {g), 

Mr.  WiUcock  in  reply  : — 

The  answer  to  the  authorities  relied  on  is,  that  here 

the  settlor  had   nothing  but   an   equitable  estate,  and 

assigned  all  that  he  had.    If  that  is  not  enough  to  create  a 

(a)  3  My.  &  E.  36.  (e)  2  Sim.  N.  S.  189. 

lb)  6  Ves.  656.  (/)  1  My.  &  C.  226. 

(e)  Kay,  711.  (ff)  1  De  G.  M.  &  G.  176. 
(d)  16  Bea.  315. 
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binding  trust,  then  it  is  impossible  to  settle  an  equitable 
estate,  and  not  even  Bridge  v.  Bridge  has  gone  the  length 
of  saying  tGat. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

The  bill  in  this  case  was  filed  by  the  children  of  Henry 
Gilbert,  who  claim  a  fifth  share  in  certain  leaseholds 
under  a  voluntary  settlement  executed  in  1789.  It  is 
not  disputed  that  the  Plaintiflfs  are  entitled  to  the  relief 
they  ask  unless  the  settlement  is  to  be  regarded  as  an 
incomplete  voluntary  settlement  which  this  Court  will  not 
carrv  into  effect. 


The  origin  of  the  title  was  this.  The  settlor  held  an 
agreement  for  a  lease  for  ninety-nine  years.  As  to  the 
terms  of  this  instrument  I  have  no  information  except 
what  is  contained  in  the  recitals  in  a  subsequent  con- 
veyance and  in  the  Master's  report  in  a  former  suit. 
Whether,  under  the  terms  of  the  agreement  and  the  cir- 
cumstances at  the  time,  the  settlor  was  entitled  to  claim 
an  immediate  lease  at  the  date  of  the  voluntary  settlement 
does  not  appear.  In  fact  he  did  not  obtain  a  lease  before 
executing  the  settlement. 

By  the  terms  of  that  settlement  the  settlor  assigned 
to  trustees  the  said  plot  of  land  and  all  his  interest 
therein,  to  hold  for  the  residue  of  the  term  of  ninety-nine 
years,  by  the  agreement  agreed,  or  intended  to  be  granted, 
upon  trusts  to  pay  the  rents  and  perform  the  covenants, 
and  then  for  the  settlor  for  life  with  limitations  over, 
under  which  the  Plaintiffs  would  be  entitled  to  the  share 
they  claim. 

Shortly  after  executing  the  settlement,  the  settlor  took 
a  conveyance  to  himself  of  the  legal  estate,  and,  after 


CASES  IN  CHANCERY. 


115 


having  done  so,  made  his  will  in  September,  1803,  by 
which  he  recited  the  settlement,  and  purporting  to  act 
under  a  power  in  the  settlement,  gave  the  property,  as  to 
five  of  the  houses,  to  his  son  Henry,  and  as  to  the 
remainder  to  his  son  William.  This  was  invalid  as  an 
appointment,  because  the  power  was  not  exclusive,  and 
the  testator  had  other  children. 


After  the  death  of  the  testator  a  bill  was  filed  by 
Henry  and  William  against  the  executors.  There  were 
grandchildren  of  the  testator  then  living,  but  they  were 
not  parties  to  the  suit.  The  other  children,  who  were 
Defendants,  asserted  that  the  appointment  to  Henry  and 
WiUiam  was  invalid,  and  a  reference  was  made  to  the 
Master  who  reported  against  the  validity  of  the  appoint- 
ment, and  found  that  the  property  was  subject  to  the 
settlement,  and  that  the  testator  had  made  no  disposition 
under  the  power.  The  decree  founded  on  this  report 
recited  that  the  Defendants  were  put  to  their  election, 
and  had  elected  to  give  up  their  interests  under  the  settle- 
ment (those  being  life  interests  not  affecting  the  claims  of 
grandchildren)  and  to  take  under  the  will. 


Henry  died  in  1863,  and  this  bill  is  filed  by  his 
children.  In  the  meantime  Henry  became  bankrupt, 
and  his  assignees  put  up  for  sale  his  life -interest  and  sold 
it  as  such,  but  of  course  the  purchaser  took  a  conveyance 
of  all  that  the  assignees  could  pass  to  him.  The  convey- 
ance recites  the  settlement,  the  lease,  the  will,  and  the 
election  of  the  children,  and  that  the  assignees  had  sold 
such  interest  as  they  had,  and  conveys  all  their  interest 
accordingly.  Under  this  deed  the  present  Defendant 
claims. 

It  is  now  insisted  on  behalf  of  the  Defendant  that  the 

voluntary  settlement  is  invalid  on  the  ground  that  no 
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legal  interest  passed,  and  for  this  contention  the  authority 
of  Bridge  v.  Bridge  is  relied  on. 

It  appears  to  me  that  there  are  several  reasons  for 
upholding  the  settlement.  In  the  first  place  it  contains 
a  declaration  of  trust,  and  that  is  all  that  is  wanted  to 
make  any  settlement  effectual.  The  settlor  conveys  his 
equitable  interest,  and  directs  the  trustees  to  hold  it  upon 
the  trusts  thereby  declared.  Then  he  goes  on  to  declare 
upon  what  trusts  they  are  to  hold.  It  is  an  exploded 
idea  that  in  a  voluntary  instrument  such  a  declaration 
of  trust  is  insufficient.  Such  a  declaration  as  I  find  here 
is  just  as  good  as  if  the  testator  had  declared  that  he 
himself  would  stand  possessed  upon  these  trusts. 


In  the  second  place,  there  is  another  consideration 
which  takes  the  case  out  of  the  scope  of  Bridge  v.  Bridge, 
In  the  inception  of  the  transaction  there  is  nothing  to 
show  that  the  settlor  had  the  power  of  obtaining  a  lease 
before  the  time  when  he  did  so  after  the  execution  of  the 
settlement.  All  that  appears  is,  that  no  lease  had  been 
granted  at  the  date  of  the  settlement,  and  the  Court  will 
take  judicial  notice  of  the  fact  that  leases  are  not  ordina- 
rily granted  under  building  agreements  immediately,  but 
are  made  dependent  on  the  fulfilment  of  certain  con- 
ditions. There  is  therefore  nothing  to  show  that  the 
settlor  did  not  by  the  settlement  do  all  that  it  was  in  his 
power  to  do  to  pass  the  property.  If  this  were  not 
sufficient  it  would  be  impossible  to  make  a  voluntary 
settlement  of  property  of  this  description. 


The  whole  doctrine  of  the  Court  declining  to  assist 
voluntary  settlements  arose  in  the  fijrst  instance  in  a 
great  measure  out  of  two  classes  of  cases  :  one  where  the 
settlor  retained  possession,  and  was  considered  to  have 
reserved  a  locus  poenitentia,  and  the  other  where  a  settlor 
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had  made  an  incomplete  conveyance,  and  the  volunteers 
came  here  to  have  it  perfected.  In  this  last  class  of  cases 
the  Court  said,  that  volunteers  had  no  equity  to  claim  such 
assistance  against  the  legal  estate.  At  the  same  time, 
^here  trusts  had  heen  actually  executed  and  administra- 
tion only  was  asked,  the  Court  always  gave  its  assistance 
just  as  if  the  settlor  had  declared  himself  a  trustee. 
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On  both  the  grounds  I  have  stated  I  am  of  opinion 
that  in  this  particular  case  the  trustees  were  entitled 
to  have  the  settlement  carried  into  execution,  and  could 
have  obtained  a  lease  in  a  suit  for  specific  performance 
against  the  person  bound  by  the  agreement.  The 
circumstance  that  the  settlor  afterwards  got  in  the  legal 
estate  did  not  displace  the  trusts  which  had  been  once 
effectually  created,  and  such  a  circumstance  was  held  by 
Lord  Eldon  in  Ellison  v.  Ellison  not  to  be  a  bar  to  claims 
which  had  once  arisen.  To  this  I  may  add,  that  in 
this  case  there  is  nothing  to  show  that  the  settlor  did  not 
do  everything  which  it  was  possible  for  him  to  do  in 
order  to  create  a  binding  trust. 


I  do  not  wish  to  say  more  as  to  Bridge  v.  Bridge  than 
this :  that  the  points  there  dealt  with  will  require  much 
consideration.  A  man  who  conveys  his  equitable  interest 
may  well  be  considered  to  do  all  that  can  be  required, 
and  it  would  be  a  great  extension  of  the  established 
doctrine  on  these  subjects  to  hold  that  if  a  legal  estate  is 
discovered,  perhaps  many  years  afterwards,  to  have  been 
outstanding  at  the  date  of  a  voluntary  settlement,  the 
settlement  itself  is  to  be  deprived  of  effect.  Where  a 
settlor  by  a  voluntary  instrument  conveys  all  his  interest, 
it  may  well  be  held  that  if  that  interest  proves  to  be 
merely  equitable,  the  assignee  becomes  entitled  to  claim 
a  conveyance  of  the  legal  estate  from  the  person  in 
whom  it  may  be  vested. 


AfintUe, 
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There  is  further  in  this  case  the  strong  point,  that  not 
only  is  the  settlement  recognised  by  the  testator  in  his 
will,  but  that  his  son  Henry  accepted  the  estate  under 
the  settlement  and  the  will.  In  the  former  suit  the 
Court  declared  the  property  subject  to  the  settlement  in 
the  presence  of  those  in  whom  the  legal  estate  was  vested; 
it  put  other  parties  to  their  election  in  respect  of  it,  and 
from  that  time  to  the  present,  a  period  of  more  than  fifty 
years,  everybody  treated  it  as  a  valid  settlement.  I  am 
of  opinion,  therefore,  that  the  PlaintiflFs  are  entitled  to 
have  the  trusts  carried  into  eflfect,  and  to  an  account  of 
rents  from  the  death  of  Henri/. 


Declare  Plaintiffs  entitled  to  one-fifth  of  the  premises  from  the 
death  of  Henry  Gilbert,  Account  of  rents  in  case  parties  differ. 
Plaintiffs  to  have  a  vesting  order  as  to  one-fifth  at  their  own  expemie. 
Defendant  to  pay  costs  of  suit. 


KAY  V.  JOHNSON. 


T, 


HIS  was  a  Bill  pra)ung  specific  performance  and 
damages  against  The  Blackburn  Manufacturing  Redemp' 
Hon  and  Co-operative  Spinning  Company^  Limited,  and 
the  Directors  and  Secretary  thereof. 

On  the  22nd  of  October,  1861,  the  following  agreement 
was  entered  into :-— : 


15th  February, 

Specific  Per- 
formance— 
Company — 
Directon — 
Building 
Covenant, 
An  agreement 
for  a  lease  of 
certain  premises 
containing  a 
stipulation  that 
the  lessees 

should  execute  certain  building  wcrhs,  and  that  the  lessors  should  adTance  £1000  on  mort- 
gage to  a  limited  Company,  was  executed  by  the  Directors  and  Secretary  of  the  Company 
as  lessees. 

The  £1000  was  advanced,  and  the  lessor  (the  Plaintiff)  had  in  correspondence  treated  the 
Company  as  liable  to  perform  the  stipulations  of  the  agreement,  and  evidence  was  given 
that  the  Directors  and  Secretary  were  trustees  of  the  benefit  of  the  agreement  for  the 
Company. 

Beld,  nevertheless,  that  the  Directors  and  Secretary  who  signed  the  agreement  were  per- 
sonally liable,  and  decree  made  for  specific  performance  of  the  agreement  to  take  a  lease,  but 
specific  performance  of  the  building  stipulations  refused,  and  an  inquiry  as  to  damages  granted 
in  respect  thereof. 


Stafaneni, 
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"Memorandum  of  an  Agreement  made  the  22nd  Octo-  18«4. 

"ber,  1861,  between  the  undersigned  John  Hargreaves 
"JTayand  James  Anderton  Dewhurst,  hereinafter  called 
"*the  lessors,'  of  the  one  part,  and  the  undersigned 
"  other  parties  hereinafter  called  *  the  lessees/  of  the 
"  other  part. 

"  The  lessors  agree  to  let,  and  the  lessees  agree  to  take 
"upon  the  following  conditions,  a  plot  of  land  lying 
"between  Audley  Street  and  The  Leeds  and  Liverpool 
"  Canal  in  Blackburn,  containing,  including  the  footpath, 
"  15,675  superficial  squai'e  yards,  and  delineated  in  the 
"plan  hereunto  annexed,  and  therein  marked  a,  for  the 
"term  of  997  years,  commencing  from  the  29th  day  of 
"  September,  .at  the  clear  yearly  rent  of  two  pence  per 
"yard,  by  equal  half-yearly  payments,  on  the  25th  day 
"  of  March  and  the  29th  of  September  in  each  year,  the 
"first  half-yearly  payment  to  be  made  on  the  29th  day  of 
"  September  next. 

"The  lease  and  counterpart  shall  contain  similar 
"  clauses,  so  far  as  may  be,  and  except  as  varied  hereby, 
"  to  those  contained  in  the  lease  of  the  same  and  other 
**  land  from  the  Archbishop  of  Canterbury  to  the  lessors, 
"of  the  1st  day  of  June,  1860,  and  such  other  clauses  as 
"in  the  opinion  of  the  lessors  shall  be  necessary  for 
"  carrying  this  agreement  into  effect ;  and  such  lease  and 
"  counterpart  shall  be  prepared  by  the  said  John  Har- 
"  greaves  Kay  at  the  expense  of  the  lessees. 

"  The  lessees  shall  at  their  own  expense,  within  four- 
*'  teen  days,  fence  off  the  southerly  side  of  the  said  plot 
"of  land  with  a  good  strong  railing,  and  shall  within  a 
"  year  enclose  so  much  of  the  same  side  as  shall  not  then 
"be  built  upon,  with  a  neat  and  substantial  wall  of  brick 
**or  stone  with    stone   copings;   and   the   lessees   shall 


Statement. 
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1864.  "forthwith  pay  the  lessors  for  the  side  stones  on  the 

"  easterly  side  of  the  said  plot  of  land,  at  the  rate  paid 
"for  the  same  to  the  Archbishop  of  Canterbury.  The 
"  lessees  shall  forthwith  erect  good  and  substantial 
"  dwelling-houses  and  buildings  upon  the  said  plot  of 
"  land,  and  shall  proceed  so  far  with  the  erection  thereof 
"  by  the  1st  day  of  May  next  as  that  the  same  shall  then 
"  be  worth  at  least  £500.  And  within  one  year  from  the 
"  said  last  mentioned  date,  shall  erect  good  and  sub- 
"  stantial  buildings  on  the  said  plot  of  land  of  the  annual 
"  value  of  at  least  double  the  said  yearly  rent. 

"  On  the  faithful  performance  of  this  agreement  by  the 
"lessees,  so  far  as  they  are  hereby  bound,  the  lessors 
"  shall  and  will  advance  or  procure  to  be  advanced  by 
"  the  Ist  day  of  January,  1862,  to  the  Trustees  of  The 
"  Blackburn  Manufacturing  Redemption  and  Co-operative 
"  Spinning  Company ,  Limited^  the  sum  of  £1000,  on  a 
"  second  mortgage  of  the  said  Company's  weaving-shed 
"  and  premises  at  Audley  aforesaid,  and  on  a  first  mort- 
"  gage  of  200  looms  and  all  other  loose  machineiy, 
"  articles,  and  things  to  be  then  or  thereafter  placed 
"  therein  or  thereupon,  reserving  interest  thereon  at  the 
"  rate  of  £7  per  cent,  per  annum,  free  from  deductions 
"  except  income-tax,  such  mortgage  deed  or  deeds  to 
"  contain  all  such  clauses  as  in  the  opinion  of  the  lessors 
"  shall  be  necessary.  As  witness  the  hands  of  the  said 
"  parties." 

This  agreement  was  signed  by  all  the  Directors,  and 
the  Secretary* 

The  Bill  stated  that  immediately  after  the  agreement 
the  lessees  entered  into  possession ;  that  the  advance  of 
£1000  was  made  to  the  Company;  that  no  buildings  had 
been  erected  or  commenced ;  and  these  facts  were  not 
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disputed,  except  that  the  Directors  and  Secretary  alleged  1864. 

that  the  entry  into  possession  was  that  of  the  Company, 
and  that  they  had  signed  the  agreement  merely  as  repre- 
senting the  Company ;  but  it  was  denied  on  the  other  side 
that  the  signature  was  meant  only  to  bind  the  Company. 

Correspondence  was  in  evidence  in  which  the  PlaintiflFs 
had  written  to  the  Secretary  urging  **  The  Company  "  to 
cany  out  their  undertaking  to  build  on  the  land,  and 
threatening  to  file  a  bill  "  against  the  Company.'' 

The  Bill  also  contained  a  statement  that  the  Defen- 
dants, the  Company,  alleged  that  the  Directors  had 
agreed  to  take  the  lease  as  agents  and  trustees  for  the 
Company,  and  that  the  Company  claimed  that  the  lease 
should  be  granted  to  them. 

The  Company  by  their  answer  denied  that  they  made 
any  such  allegation,  and  disclaimed  all  interest  in  the 
agreement. 

The  Secretary  and  Directors  (with  the  exception  of 
Johnson,  who  supported  Kay),  by  their  answer  alleged 
that  they  had  to  the  PlaintiflFs'  knowledge  entered  into 
the  agreement  as  officers  of  the  Company  only,  and  sub- 
mitted that  they  were  not  personally  liable. 

The  Bill  prayed  for  specific  performance  of  the  agree- 
ment against  both  the  Company  and  the  other  Defendants, 
and  for  damages. 


Mr.  E.  E.  Kay,  for  the  PlaintiflFs : —  Argummu 

Prima  facie,  the  person  who  signs  a  contract  is  liable, 
and  therefore  the  Directors  and  Secretary  are  personally 
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liable.  The  Company  are  also  liable,  because  the  con- 
tract was  for  their  benefit,  and  they  have  received 
consideration  in  the  shape  of  a  loan  of  dElOOO.  The 
contract  as  to  building  may  be  specifically  performed. 
Allen  V.  Harding  (a) ;  Holt  v.  Holt  (b) ;  Storer  v.  Great 
Western  Railway  Company  (c) ;  Lytton  v.  Great  Northern 
Railway  Company  (d) ;  Sanderson  v.  Cockermouth  Railway 
Company  (e). 

Mr.  Goren,  for  Defendant,  Johnson, 

Mr.  Bagshawe  for  the  Company : — 

We   have  executed   no    contract,   and    claim    no    in- 
terest. 

Mr.  Eddis,  for  the  other  Directors  and  Secretary : — 

The  Plaintiffs  have  so  dealt  in  the  matter  that  they  are 
bound  to  look  to  the  Company  only. 


JudgmetU.  ViCE- CHANCELLOR  SiR  W.  PaGE  WoOD  I — 

I  think  the  agreement  to  take  the  lease  must  be  speci- 
fically performed ;  and  I  will  give  an  inquiry  as  to 
damages  in  respect  of  the  building-contract.  The  Plain- 
tiff to  have  his  costs  of  suit.  The  case  has  taken  a  very 
singular  turn.  The  Bill  all  through  relies  upon  an 
agreement  signed  by  the  Directors,  the  Defendants.  It 
sets  out  a  clause  in  the  agreement  beneficial  to  the  Com- 
pany, by  which,  in  the  event  of  certain  things  being  done 
tlie  Company  are  to  have  a  loan  of  £1000.  Then  the 
Bill  avers  that  the  lessees  took  possession,  and  that  the 
Company  claim  some  interest   in   the   premises.     It  is 

(a)  2  Eq.  Cas.  Ab.  17.  {d)  2  K.  &  J.  394. 

(6)  2  Vera.  322.  {e)  11  Bea.  497. 

(<?)  2  Y.  &  C.  48. 


Judgment. 
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quite  clear  that,  as  to  part  of  the  agreement,  there  is  an  1864. 

express  trust  for  the  Company,  and  they  would  be  pro- 
perly made  parties.     They  are  brought  here,  and  they 
disclaim  all  interest  in   the  lease,  but  they  do  not  say 
that  they  never  had  or  claimed  an  interest     They  must, 
therefore,  be   dismissed  without   costs.     It   remains  to 
consider  whether  a  decree  ought  to  be  made  against  the 
Directors.     Their  affidavit    sets    out  a   correspondence 
between  the  Plaintiff  and  the  Company,    in  which  the 
Company  are  treated  as  the  persons  interested.     Still,  it 
may  well  be  that  the  Dii-ectors  are  liable  as  principals  on 
their  contract,  tliough  they  may  have  acted  for  the  beneiSt 
of  the  Company.     On  the  face  of  the  instrument,  the 
presumption  which    arises   is,   that  the  Directors  were 
principals,  as  between  them  and  the  Plaintiff,  although 
they  were  also  trustees  for  the  Company  as  between  them- 
selves.   Otherwise  the  Company  only  would  have  been 
party  to  the  agreement,  whereas  these  Directors  sign,  if 
foranything,  in  order  to  make  themselves  liable,  and  not 
ss  mere  agents  for  the  Company.     The  evidence  is  con- 
sistent with  tliis,  that  the  agieement  was  with  the  Company, 
find  that  the  Directors  signed  for  the  purpose  of  binding 
themselves.     The  Bill  treats  them  as  primarily  respon- 
sible, and  I  think  the  evidence  is  not  inconsistent  with 
it,  though  it  treats  them  as  trustees  for  the  Company. 
The  only  question  is,  whether  there  is  a  sufficient  aver- 
ment of  their  signing  to  make  themselves  liable,  for  the 
evidence  sufficiently  rebuts  the  statement  that  they  were 
mere  agents,  not  meant  to  be  liable.     Any  rights  over, 
against  the  Company,  may  be  enforced  by  the  Defendants 
in  a  substantive  proceeding  of  their  own,  if  they  think 
fit.     The  Plaintiff  can  have  a  decree  in  the  terms  I  have 
mentioned ;  but  if  specific  performance  of  the  building 
agreement  is  claimed,  I  will  hear  a  reply  on  that. 

Mr.  Kay  in  reply. — On  the  point  as  to  specific  per- 
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1864. 


JucU/taeni, 


formance  of  the  building  contract,  cited  City  of  Lon, 
Nash  (a),  Pembroke  v.  Thorpe  (6),  and  other  cases 
referred  to. 

The  Vice -Chancellor  said,  he  thought  the 
authorities  were  all  opposed  to  specific  performai 
building  contracts  generally ;  and  that  as  the  Cou 
at  any  rate  a  discretion,  he  should  deal  with  th 
directing  an  inquiry  as  to  damages. 

(a)  3  At.  512.  (6)  3  Sw.  437  n. 


Sth  July, 

DedarcUion  of 
Illegitimacy — 
Illusory  Trust. 

Where  a  settle- 
ment was  made 
to  raise  a  ques- 
tion of  a  child's 
legitimacy,  the 
Court  declined 
to  entertain  a 
suit  for  its  exe- 
cution where 
the  father  and 
mother,  are 
living,  and  had 
not  concurred 
in  the  settle- 
ment or  the 
suit,  and  where 
the  guardian  of 
the  child  (an 
infant)  dis- 
claimed at  the 
bar. 


ANONYMOUS  (a). 

J.  HIS  was  a  bill  filed  against  an  infant  Defendai 
the  trustee  of  a  settlement  dated  the  2nd  December, 
praying  the  execution  of  the  settlement,  and  a  de 
tion  that  there  never  was  any  child  of  the  marrif 
Sir  A.  B.J  Bart.,  and  X  F.,  and  that  Plaintiff  was  ei 
to  an  immediate  life-interest  in  the  trust  funds  of  tl 
settlement,  and  that  the  dividends  might  be  paid  t 
accordingly. 

The  bill  stated  the  settlement  of  2nd  December, 
made  between  the  mother  of  Sir  A.  B,  and  < 
Plaintiflf  of  the  one  part,  and  the  trustees  of  the 
part,  and  that  they,  after  reciting  that  the  mother 
family  affection  was  desirous  to  make  a  settlement 
the  trusts  thereinafter  mentioned,  and  with  that  vie 
caused  the  sum  of  £1000  three  per  cent.  Consol 
Bank  Annuities  to  be  transferred  into  the  name 
Defendant  the  trustee,  witnessed  that  in  considerat 
the  premises  the  mother  and  the  trustee  declared  th 


(a)  JEx  relatione. 
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trustee  should  stand  possessed  of  the  ^61000  three  per 
cent  Consolidated  Bank  Annuities,  and  the  income 
thereof,  in  trust  for  all  the  children  then  living  of  the 
manriage  of  Sir  A,  B,  and  X  Y.y  in  equal  shares,  and  if 
there  were  only  one  child  then  living  of  the  marriage, 
then  for  that  one  child,  and  the  deed  contained  a  proviso, 
that  during  the  minority  of  any  of  the  said  children  it 
should  be  incumbent  upon  the  trustee  to  apply  the  whole 
of  the  income  of  the  share  of  each  such  minor  child 
towards  his  or  her  maintenance  and  education,  and  if 
there  was  no  child  then  living  of  the  marriage  of  Sir 
A,  B.  and  X.  y.,  it  was  declared  that  the  trustee  should 
pay  the  income  to  the  Plaintiflf  during  his  life,  and  after 
his  death,  if  the  Plaintiflf  should  by  deed,  either  before  or 
after  marriage,  or  by  will  or  codicil,  so  appoint,  to  any 
widow  of  the  Plaintiff  during  her  life,  and  subject  thereto 
should  hold  the  trust  premises  in  trust  for  such  children 
of  the  Plaintiflf  as  the  Plaintiflf  should  by  deed  or  will 
Appoint,  and  so  far  as  the  same  should  be  unappointed  in 
trust  for  the  Plaintiflf  *s  children  equally  attaining  twenty- 
one  years,  or  being  daughters  marrying,  and  on  failure  of 
the  said  trusts,  in  trust  for  the  Plaintiflf,  his  executors, 
wd  administrators. 

The  bill  also  stated  the  marriage  of  Sir  A.  B,  and 
X  Y. ;  that  during  their  cohabitation  no  child  was  born 
of  the  marriage,  that  he  instituted  a  suit  against  her  for 
divorce,  and  obtained  a  decree  nisi ;  that  after  this  there 
was  bom  a  female  child  (the  infant  Defendant,  who,  from 
the  date  of  the  birth,  must  have  been  begotten  before  the 
divorce  suit  was  instituted,  but  after  the  date  at  which  the 
bill  alleged  that  the  cohabitation  ceased),  and  that  the 
decree  nisi  was  afterwards  made  absolute,  and  after  other 
statements,  tending  to  show  that  the  child  was  illegitimate, 
the  bill  stated  that  the  Defendant,  the  infant,  called  her- 
self, and  pretended  to  be,  the  child  of  the  marriage,  and 
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as  such  claimed  the  whole  of  the  trust  funds,  and  insisted 
that  the  trustee  should  immediately  apply  the  whole  of  the 
income  for  her  maintenance.  That  the  Plaintiflf,  on  the 
other  hand,  insisted  that  the  infant  was  not  the  child  of 
the  marriage,  and  that  there  was  no  child  of  the  marriage 
living  at  the  date  of  the  indenture,  and  that  the  Plaintiff 
was  entitled  to  an  immediate  life-interest  in  the  trust 
fund,  and  that  the  trustee  declined  to  act  except  under 
the  direction  of  the  Court. 

The  infant  Defendant,  by  her  guardian  ad  litem,  filed 
only  the  usual  infant's  answer. 

The  Plaintiff  replied  thereto,  and  filed  affidavits  to 
prove  the  illegitimacy. 

The  infant  Defendant  gave  notice  to  cross-examine 
certain  of  Plaintiff's  witnesses,  including  Plaintiff's  mother 
and  Plaintiff;  but  by  arrangement,  in  lieu  of  cross- 
examination  and  re-examination  of  Plaintiff's  mother  and 
Plaintiff,  they  filed  a  joint  affidavit,  stating  that  the 
indenture  of  the  2nd  December,  1863,  was  executed,  and 
the  settlement  thereby  made  was  made  by  the  Plaintiff's 
mother,  with  the  privity  and  concurrence  of  the  Plaintiff 
for  the  purposes  therein  mentioned,  and  for  the  purpose 
of  raising  the  question  of  the  legitimacy  of  the  infant 
Defendant,  and  without  the  consent  of  Sir  A,  B.,  who 
before  and  at  the  time  of  the  execution  of  the  said 
settlement  and  of  the  filing  of  the  said  bill  refused,  and 
to  the  best  of  the  Defendant's  knowledge  and  belief  still 
refused,  to  concur  in  or  be  a  party  to  the  execution  of 
the  said  settlement  or  the  raising  of  the  question  of  the 
legitimacy  of  the  infant  Defendant  by  means  thereof,  or 
of  the  said  suit,  or  otherwise;  and  that  the  suit  was 
instituted  under  the  following  circumstances  : — 
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Under  the  will  of  Sir  A.  BJs  fatlier  the  family  estates, 
of  about  the  annual  value  of  £8000,  were  settled 
upon  his  eldest  son.  Sir  A,  B,,  with  remainder  to  his 
male  issue  in  tail,  with  remainder  to  the  Plaintiflf  for  life, 
with  remainder  to  the  Plaintiflf's  male  issue  in  tail,  with 
remainder  to  the  female  issue  of  Sir  A,  B,  in  tail,  with 
remainder  to  the  Plaintiflf's  female  issue  in  tail,  with 
remainder  to  the  daughter  of  the  testator  for  life,  with 
remainders  over,  and  that  the  sole  surviving  trustee  of 
the  settlement  was  the  brother  of  the  Plaintiflf 's  mother, 
and  that  whilst  the  proceedings  in  the  Divorce  Court  were 
pending  he  wrote  the  Plaintiff  two  letters,  stated  in  the 
affidavit,  suggesting  that  the  question  of  the  legitimacy  or 
the  illegitimacy  of  the  infant  Defendant  should  be  raised. 
That  the  Plaintiflf  thereupon  took  legal  advice,  and 
caused  inquiries  to  be  made  as  to  the  birth  of  the  child, 
and,  about  six  months  before  the  bill  filed,  ascertained 
positively  for  the  first  time  the  date  and  place  of  the 
birth  of  a  female  child,  the  Defendant,  and,  upon  this, 
his  solicitor,  by  his  instructions,  wrote  to  the  solicitor  of 
Sir  A.  B.  a  letter  to  the  eflfect  that  the  Plaintiflf  had 
consulted  him  with  reference  to  the  interests  of  the 
fcmily,  so  deeply  aflfected  by  the  birth  of  a  child  of  X,  Y. 
previous  to  the  date  of  the  decree  absolute  dissolving  the 
marriage,  and  that  the  writer  was  in  possession  of  infor- 
uaation  that  a  female  child  was  born  on  a  day  stated 
before  the  decree  absolute,  and  that  although  this  fact 
raised  a  case  of  extreme  importance  to  the  Plaintiflf,  yet 
the  consequences  were  more  immediate  and  pressing 
upon  Sir  A.  B.,  who,  in  case  of  his  marrying  again  and 
baving  female  issue  only,  would,  on  the  death  of  his 
brother  without  male  issue,  have  his  own  female  issue 
sharing  the  estates  with  the  adulterous  issue  of  X,  Y,, 
or  if  Sir  ^.  JB.  had  no  issue,  then  this  child  of  X.  Y.'a 
would  be  the  sole  heiress  after  the  death  of  the  Plaintiflf 
without  male  issue,  and  requesting  to  know  if  Sir  A.  B.*8 
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solicitor  had,  on  the  part  of  Sir  A.  B.,  considered  that 
state  of  things,  and  whether  he  was  about  taking  any 
steps  to  have  X.  Y,*8  child  ousted  from  the  benefits  of 
Sir  A.  B's  father's  will,  and  stating  that  such  steps  could 
only  be  taken  in  the  joint  lifetimes  of  Sir  A.  B.  and  the 
divorced  X.  F.,  and  that  it  became  therefore  most  impor- 
tant that  there  should  be  no  delay. 

The  affidavit  further  stated  a  letter  of  Sir  A,  B.^8 
solicitor  in  reply,  written  before  the  date  of  the  settle- 
ment, stating  that  he  had  seen  Sir  ^.  jB.  on  the  subject, 
and  Sir  A.  B.  declined  taking  any  steps  in  the  matter  as 
suggested  in  the  Plaintiff's  solicitor's  letter  relative  to  the 
issue  of  the  divorced  X,  Y.  The  affidavit  further  stated 
that  the  deponents  were  under  those  circumstances  com- 
pelled to  institute  the  present  proceedings.  That  Sir 
A.  B,  had  never  in  any  way  remonstrated  with  them  or 
either  of  them,  nor  stated  any  objection  on  his  part  to 
or  made  any  protest  against  their  taking  the  present 
proceedings.  That  they  had  taken  them  solely  for  the 
interests  of  the  family,  and  in  conducting  them  they  had 
done  everything  in  their  power  to  spare  the  feelings  of  all 
the  persons  concerned,  and  that  from  the  first  they  had 
proposed  that  the  cause  should  be  heard  in  private,  and 
that  they  had  made  the  first  paragraph  of  that  affidavit  at 
the  instance  of  the  Defendant's  solicitors,  in  order  to 
avoid  the  necessity  of  their,  cross-examination  in  Court, 
of  which  they  had  received  notice,  and  that  they  had 
added  the  subsequent  paragraphs  so  as  to  supply  the  evi- 
dence which  they  should  have  given  upon  re-examination. 


Argtmeni.  Mr.  Giffard,  Q.C.,  and  Mr.  Lushington  for  the  Plaintiff, 

stated  the  question,  and  read  the  affidavit  above  stated, 
whereupon — 
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Mr.  Overendy  Q.C.,  and  Mr.  Bagshaw,  for  the  infant 
Defendant,  took  a  preliminary  objection  that  the  Court 
ought  not  to  decide  the  question  of  the  legitimacy  of  the 
infant  Defendant  under  the  circumstances,  and  that  the 
case  was  distinguishable  from  Gurney  v.  Gumey{a),  on 
the  ground  that  the  father  was  not  settlor,  and  did  not 
raise  the  question;  and  they  insisted  that  the  Plaintiff 
had  no  pecuniary  interest  in  the  question  except  that 
created  for  the  purpose  by  the  settlement. 

Mr.  Giffard  and  Mr.  LtLshingtonior  the  Plaintiff. 

Mr.  Overend  in  reply. 

The  Vice-chancellor  ordered  the  case  to  stand  for 
judgment,  and  for  the  evidence  to  be  reopened  and  cross- 
examination  had  if  necessary. 
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Anontmods. 

Argum/ent, 


Vice-Chancellor  Sir  W.  Page  Wood,  on  a  subsequent 
day,  gave  judgment,  and  after  asking  whether  the  infant 
Defendant's  guardian  disclaimed  at  the  bar,  which  was 
Mwwered  in  the  affirmative,  the  Vice-Cliancellor  ob- 
served that  the  guardian  had  properly  decided  under  the 
circumstances.  That  the  case  fell  between  the  extreme 
cases  stated  by  him  in  Gurney  v.  Gurney^  to  which  he 
adhered.  That  it  was  necessary  to  draw  a  line  beyond 
which  such  suits  should  not  be  instituted.  That  that 
line  should  be  drawn  so  as  at  least  to  exclude  cases 
wherein,  the  parents  being  alive,  the  father  and  (as  he 
Msumed)  the  mother  did  not  repudiate  the  child  as 
illeptimate,  or  desire  to  raise  the  question.  That  he 
ptve  the  Plajntiflf's  mother  every  credit  for  the  motives 


JudgmenL 


{a)  1  H.  &M.  413. 


VOL  II. 
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which  induced  the  settlementi  hut  that,  on  the  affidavit 
properly  filed  in  lieu  of  cross-examination,  the  hill  must 
be  dismissed  with  costs,  and  that  the  case  he  had  referred 
to  from  memory  in  Gumey  v.  Gumey,  and  which  the 
reporter  in  a  note  states  is  unreported,  was  W.  v.  B.  (a), 
and  that  he,  the  Vice- Chancellor,  recoUecied  the  Master 
of  the  Rolls  in  that  case  had  said  the  Court  could  not 
inquire  as  to  the  *  cohabitation  with  Suaannah  B.  or 
Harriett  £.,  and  that  therefore  the  whole  condition  was 
bad. 


An  application  being  made  on  behalf  of  the  infant 
Defendant  that  the  affidavits  might  be  taken  off  the  file, 
the  Vice-Chancellor  said  that  must  be  the  subject  of  a 
separate  application,  and  that  the  drawing  up  of  the 
decree  might  be  suspended  to  allow  of  such  application. 

(a)  11  Bea.  621. 


Ftbruary  19th, 

March  l9U 

ffuaband  and 

wife — Vendor 

and  pwcheuer — 

Joint  purcfiaee — 

Advancement. 
An  agreement 
for  the  purchase 
of  land  was 
entered  mto  in 
the  names  of 
husband  and 
wife,  and  the 
husband  died 
before  the  whole 


DEEW  V.  MARTIN. 


I 


N  this  case  a  decree  had  been  made  for  the  adminis- 
tration of  the  real  and  personal  estate  of  Thomas  Martin, 
who  died  in  1862  intestate  as  to  real  estate. 


In  the  year  1859  an  agreement  was  entered  into  in  the 
names  of  the  testator  and  his  wife  for  the  purchase  oi 
of  ^e  purchase-  certain  freehold  land  from  a  land  company,  the  price  tc 
pdA^^Upon  an  he  paid  by  instalments.  The  agreement  was  on  a  printed 
i^miStration     ^^^°^>  ^^^  *^^  stipulations  for  Conveyance,  payment  oj 

suit  as  to  the 

real  property  of  the  husband, — Held,  that  it  did  not  include  the  purchased  estate,  that  th< 
purchase  enured  for  the  benefit  of  the  widow,  and  that  the  unpaid  purehase-monej  wai 
payable  out  of  the  husband's  personal  estate.  A  purchase  by  way  of  advancement  la  soi 
within  the  27th  Eliz.  cap.  4,  and  semble  not  within  18  Eliz.  cap.  5. 
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instalments}  and  the  like^  were  expressed  throughout  in 
the  singular  number  (as  regards  the  purchaser),  except 
that  the  commencement  was  altered  in  ink  into  the 
form :  **  We,  the  undersigned  Thomas  Martin  and  Louisa 
JUartin^  agree  to  purchase/*  and  that  the  agreement  was 
signed  by  both.  Some  of  the  instalments  had  been  paid 
in  the  testator's  lifetime,  but  others  had  not  then  fallen 
dne. 
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The  widow  insisted  that  the  purchase  was  intended  to 
enure  for  her  benefit  after  the  testator's  death,  and  that 
the  remaining  instalments  ought  to  be  paid  out  of  his 
general  personal  estate.  The  heir-at-law  insisted  that 
the  purchase  was  for  the  testator  himself,  and  claimed 
the  premises  by  descent.  The  question  was  adjourned 
from  Chambers  into  Court 


Mr.  Pemberton,  for  the  widow ; 


Argument 


The  agreement  is  in  the  joint  names  of  husband  and 
wife,  and  the  occasional  use  of  a  singular  pronoun  in  the 
printed  form  is  clearly  accidental.  The  purchase,  there- 
fore, is  an  advancement  for  the  wife :  Soar  v.  Foster  (a) ; 
ChrisVs  Hospital  v.  Budgin  (b) ;  Kingdon  v.  Bridges  (c) ; 
Vance  v.  Vance  (d). 

The  husband  was  clearly  liable  to  a  decree  for  specific 
performance,  and  the  remaining  instalments  must  there- 
fore be  paid  out  of  his  personal  estate. 


Mr.  Tripp,  for  the  heir-at-law : — 

(a)  4  K.  &  J.  162.  (c)  2  Vem.  67. 

(6)  2  Vera.  6S3.  {d)  1  Bea.  606. 


K  2 
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The  distinction  between  this  and  the  aathorities  cited 
is  that  here  the  purchase-money  has  not  been  fully  paid. 
There  is  nothing  to  show  that  the  husband  intended  to 
make  his  wife  a  gift  of  the  fee,  and  the  property  has 
therefore  descended :  Caton  v.  Rideout  (a). 


Further,  even  if  there  were  any  intention  to  benefit  the 
wife,  she  is  a  volunteer  and  could  not  have  the  agreement 
specifically  performed. 

Mr.  Pernberton  replied. 


Mardi  lit.        ViCE-ChANCELLOR   SlR  W.   PaGE   WoOD  :- 


Judgment, 


The  point  to  be  decided  arises  on  the  inquiry  of  what 
the  testator's  real  estate  consisted.  The  property  in 
dispute  was  purchased  by  the  testator  in  the  names  of 
himself  and  wife.  The  contract  is  rather  informal,  the 
singular  pronoun  having  been  left  almost  throughout  the 
printed  form ;  but  there  is  enough  to  make  it  clear  that 
the  agreement  was  meant  to  be  a  joint  purchase  by  the 
husband  and  wife.  Some  part  of  the  purchase-money 
remains  unpaid,  and,  the  matter  thus  resting  in  contract, 
the  question  is  what  ought  to  be  done  ? 


To  this  extent  the  authorities,  which  are  numerous 
and  of  early  date,  are  quite  conclusive  that  a  purchase  by 
a  husband  in  the  names  of  himself  and  wife  is  held  to 
operate  for  the  benefit  of  the  wife  surviving.  If  therefore 
the  conveyance  had  been  completed,  the  widow  would  be 
entitled  to  the  land.     Her  position  in  fact  is  exactly  the 


{a)  1  Mac.  &  G.  599. 
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same  as  that  of  a  child  in  whose  name  a  purchase  has 
leen  made. 

But  here  the  contract  is  not  completed,  which  raises 
questions  with  reference  to  the  payment  of  the  pur- 
chase-money, and  the  effect  of  the  transaction  as  against 
creditors  in  the  case  of  an  insolvent  estate.     At  present 
it  is  not  necessary  to  go  into  this  last  question.     The 
authorities  are  not  very  clear  whether  a  purchase  by  way 
of  advancement  is  within  the  13  Eliz.  c.  5,  though  it  is 
held  not  to  be  within  27  Eliz.  c.  4.     The  subject  was  dis- 
cussed in  Olaister  v.  Hewer  (a) ;    but  I  have  not  the 
creditors  before  me,  and  it  is  not  necessary  to  decide  how 
ihey  would  be  affected  by  the  transaction.     The  other 
point  raised  in  the  argument,  as  to  how  far  the  wife,  as  a 
volunteer,  would  be  entitled  to  have  the  contract  com- 
pleted and  the  money  paid  out  of  the  husband's  personal 
estate,  did  not  appear  to  me  to  involve  any  difficulty. 
Although  the  wife,  being   a   mere  volunteer,  could  not 
compel    specific    performance,   still    the  vendors   could 
enforce  payment  from  the  husband's  estate,  and  wlieu 
they  had  done  so  the  conveyance  would  have  to  be  made 
to  the  wife  surviving.     The  case  has  some  analogy  to 
Gregory  v.   WiUiams  (6),  Davenport  v.  Bishop  (c),  and 
that  class  of  authorities,  wherein  the  benefit  of  a  cove- 
nant when  enforced  by  others  has  been  held  to  enure 
for  a  volunteer.     Among  the  authorities  I  find  one  case 
entirely  in  point.     This  is  a  decision   of  Lord  Clare*8, 
Redingtofi  v.  Redmgton  (cQ,  which  is  mentioned  without 
disapproval  by  Lord  St.  Leonards  in  his  work  on  Vendors 
and  Purchasers  (e).      There  a  father  purchased  in  the 
name  of  one  of  his  sons  certain  property,  and  before  the 


1864. 
Dbvw 

V, 

Martin. 
Judgtnent, 


(a)  8  Ves.  195. 
(h)  3  Mer.  562. 

(c)  2  Tou.  &  G.  C.  451,  and  on 
appeal,  1  PhiL  198. 


{d)  3  Ridg.  P.O.  106,    01 
(e)  14th  edit.  703. 


Judgment. 
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1864.  purchase-money  had  been  fully  paid  became  desirous  of 

transferring  the  benefit  to  another  son ;  but  it  was  held 
that  he  was  not  entitled  to  do  so,  and  in  the  conclusion 
of  the  judgment  this  passage  occurs :  "  One  objection 
had  nearly  escaped  my  memory,  and  that  is  that  by 
this  decree  the  executor  of  old  Thomas  Redington  is 
directed  to  make  good  out  of  his  personal  estate  any 
balance  which  may  appear  upon  the  account  to  remain 
unpaid  of  the  original  purchase  of  ReyhiU.  The  ground 
upon  which  I  made  that  a  part  of  the  decree  simply  was, 
that  by  the  agreement  of  old  Thomas  to  make  this  pur- 
chase for  his  son  Michael,  this  balance  unpaid  is  in 
equity  as  much  a  debt  of  his  as  any  other  debt  of  the 
same  nature,  and  I  conceive  that  his  personal  estate  must 
be  subject  to  it,  more  particularly  as  he  has  devised  it  to 
the  Appellant  Thomas  the  younger  expressly  subject  to 
his  debts."  It  is  clear  that  the  decree  does  not  rest 
merely  on  the  paternal  relation,  but  on  the  principle  that, 
as  the  vendor  could  insist  on  payment,  it  was  not  a  case 
of  enforcing  a  contract  for  a  volunteer,  but  merely  a 
question  who  was  to  have  the  estate.  There  is  a  rather 
singular  remark  at  the  end  as  to  the  conduct  of  the 
Appellants,  which  shows  that  the  case  had  been  vigor- 
ously contested,  and  it  is  obviously  a  well-considered 
decision. 

The  principle  of  that  decision  seems  to  me  quite  sound. 
It  is  not  the  volunteer  enforcing  the  contract,  but  the 
vendor  entitled  to  enforce,  and  the  volunteer  thus  taking 
the  benefit  of  the  estate. 

The  finding  therefore  in  this  case  must  be,  that  this 
property  is  not  part  of  the  testator's  real  estate. 
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TAUNTON  r.  ROYAL  INSURANCE  COMPANY.      _  ^®^\^,, 

February  29^. 

T  Insurance  — 

HIS  was  a  bill  filed  by  a  Shareholder  in  the  Company    gratia— Com- 

to  restrain    the    Royal    Insurance    Company   and    the  Jl^^^l]!L. 
directors  from  paying   losses  to    houses   in  Liverpool      Explosion, 

insured  against  fire  with  the  Company  occasioned  by  the  inaunuiM^Com- 

concossion  of  the  air  resulting  from  an  explosion  of  gun-  ^°^^^J^^  *^ 

powder  on  board  of  a  vessel,  the  Lotty  Sleigh,  in  the  river  caused  by  a 

Merseyj  on  the  15th  January,  1864,  and  to  declare  the  piodon, 

directors  personally  liable  to  make  good  any  payments  p^^'S^Jj^nf^ 

already  made.  tainedanexpreas 

ezoeptiop  of 

such  loflsea,  at 

the  same  time 


The  form  of  policy  was  an  insurance  against  loss  or  Qotadmiti 
damage  by  fire,  and  it  had  indorsed  upon  it  the  following  ^^^^^On  a 


iting 
[ability 


among  other  conditions :  "  Losses  by  lightning  will  be  bUl  by  a  share- 
made  good  by  the  Company  as  far  as  where  either  the  restrain  the 
buildings  or  effects  insured  have  been  actually  set  on  fire  ^^p^g'^^ 
thereby  and  burnt  iu  consequence  thereof.     No  allowance  the  evideoce 

that  it  was 

will  be  made  for  any  hay,  &c.,  destroyed  or  damaged  by  usual  and 
its  own  natural  heating,  nor  for  any  goods  which  may  be  fo/^m^iies 
destroyed  or  damaged  while  undergoing  any  process  iu  to  make  such 
or  by  which  the  application  of  fire-heat  is  necessary,  although  not 
Neither  will  the  Company  be  responsible  for  any  loss  or  U^^q  lo,-^Ecid, 
damage  by  explosion,  except  for  such  loss  or  damage  as  ^J^^^i* 
shall  arise  from  explosion  by  gas.*'  on  the  business 

^  "^  °  with  which  the 

Court  could  not 

The  deed  of  settlement  of  the  Company  gave  to  the  JS^^ar^ig?"^ 
directors  the  power  of  settling  and  adjusting  claims,  and  missed  with 
general  powers  of  conducting  the  business  of  the  Com- 
pany, including  insurance  against  any  kind  of  casualty, 
according  to  their  discretion,  as  might  be  most  for  the 
welfare  of  the  Company. 

The  case  came  on  upon  a  motion,  which  was  turned 
into  a  motion  for  decree. 
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From  the  evidence  it  appeared  that  eighty-one  houses 
insured  in  the  Royal  Insurance  Company  had  been 
damaged  by  the  explosion,  and  that  the  directors  imme- 
diately resolved  to  pay  claims  arising  from  the  explosion, 
but  without  acknowledging  any  legal  liability  to  do  ^o. 
This  resolution  was  generally  known,  and  the  same 
course  was  shortly  afterwards  followed  by  other  Com- 
panies. Evidence  was  given  that  it  had  been  customary 
for  offices  to  pay  losses  by  explosion  even  in  cases  where 
all  explosions  were  excepted  by  their  policies,  and  that 
it  was  for  the  advantage  of  a  Companj  to  deal  liberally 
with  customers,  even  to  the  extent  of  pa3dng  losses  not 
strictly  within  the  terms  of  their  policies.  As  an  example 
it  was  stated  that  damage  to  one  house  by  water  used  in 
putting  out  a  fire  in  another  house  was  always  paid, 
although  it  was  no  more  within  the  terms  of  the  policies 
than  damage  by  explosion. 


Argument.  ^j.  j^,^^^^  qq^  ^^^  jyj^.  jVoodroffe,  for  the  Plaintiflf  :— 

It  cannot  be  pretended  that  these  losses  are  within  the 
terms  of  the  policies;  otherwise,  no  doubt,  if  it  were  a 
mere  question  of  putting  a  liberal  construction  on  a 
doubtful  instrument,  the  Court  would  not  compel  the 
Company  to  contest  the  point  with  their  customers. 

But  here  it  is  confessedly  damage  not  covered  by  the 
policies,  and  this  the  directors  themselves  admit  by 
making  the  payments  expressly  ex  gratia  without  acknow- 
ledging any  legal  liability. 


It  is  said  that  it  does  a  Company  good  to  sacrifice 
small  sums  in  order  to  acquire  a  character  for  liberality ; 
but  to  do  this  is  no  more  within  their  powers  than  to 
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giye  a  douceur  by  way  of  advertisement  to  every  one  in 
Xiverpool. 

The  consequences  may  be  very  serious,  because  the 
directors  may  bind  themselves  by  custom,  and  perhaps 
liave  to  pay  for  an  explosion  by  which  half  Liverpool  may 
be  destroyed. 
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They  cited  lonides  v.    Universal   Marine  Insurance 
Cimpany  (a). 

Mr.  Rolty  Q.C.,  and  Mr.  Lindley,  for  the  Defendants : — 

This  is  clearly  a  matter  of  internal  arrangement,  with 
which  the  Court  will  not  interfere  :  Foss  v.  Ilarbottle  (b). 


The  payments,  moreover,  are  witliin  the  powers  of  the 
directors,  as  being  for  the  welfare  of  the  Company : 
Simpson  v.  Westminster  Palace  Hotel  Comj^ny  (c).  The 
directors  might  have  insured  against  explosion  under  the 
powers  given  to  them.  This  is  not  disputed;  and  it 
follows  that  they  may  pay  these  losses,  whether  expressly 
included  in  the  policies  or  not. 

But  for  the  exceptions  on  the  policies  a  loss  by 
explosion  would  have  come  within  the  terms  of  the 
policies  just  as  much  as  damage  by  water  used  in  put- 
™g  out  a  fire,  which  is  always  understood  as  comprised 
in  damage  by  fire.  But  here  the  Company  specify  cer- 
*wn  losses  which  they  will  not  be  bound  to  pay — those 
caused  by  heated  hay,  by  explosions  other  than  gas 
^plosions,  and  the  like;  but  though  the  Company  has 
K^^ed  itself  against  legal  liability  in  the  case  of  a  gun- 
powder explosion,  which  might  be  on  a  ruinous  scale,  it 

(a)  32  L.  J.  C.  P.  170.  (6)  2  Hare,  461. 

(c)  8  H.  L.  Cas.  712. 
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has  not  precluded  itself  from  acting  liberally  in  ordinary 
cases.  These  are  all  matters  within  the  discretion  of  the 
Board  as  to  settling  claims ;  and  even  if  the  payments  be 
called  gratuities,  it  makes  no  difference  if  they  are  gra- 
tuities conducive  to  the  successful  conduct  of  the  legiti- 
mate  business  of  the  Company.  Could  not  the  directors 
give  a  Christmas-box?  The  argument  on  the  other 
side  must  go  this  length,  that  it  is  never  competent  to 
the  Board  or  the  Company  to  waive  any  condition  of  a 
policy.  If  either  the  directors  or  the  Company  in  general 
meeting  can  do  this,  the  Plaintiff  is  out  of  Court  on  the 
principle  of  Foaa  v.  HarbotUe. 


Mr  James,  in  reply : — 

If  the  Company  can  pay  these  losses  they  could 
equally  pay  on  a  death  under  a  fire-policy.  They  insure 
against  one  risk,  and  they  say  they  may  pay  in  respect  of 
a  totally  different  risk.  Neither  the  directors  nor  the 
whole  Company  could  do  this  if  one  shareholder  objects. 
It  is  as  much  ultra  vires  as  if  the  directors  founded  a 
school  by  way  of  advertisement. 


Judgment.         ViCE- CHANCELLOR   SiR  W.   PaGE   WoOD  : — 

The  question  raised  in  this  case  is  one  of  considerable 
importance  to  Joint- Stock  Companies.  The  Court  is 
always  extremely  careful  to  prevent  the  application  of 
the  funds  of  a  Company  to  any  except  the  legitimate 
objects  of  the  association.  On  the  other  hand^  it  is  not 
for  the  interest  of  the  Companies  themselves  that  the 
conduct  of  their  business  should  be  needlessly  hampered, 
or  that  directors  should  be  prevented  from  carrying  it  on 
in  the  manner  most  conducive  to  the  well-being  of  the 
Company. 
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This  is  not  a  case  of  applying  fands  to  purposes  wholly 
foreign  to  the  objects  of  the  Company,  but  it  is  an 
expenditure  designed  to  secure  to  the  Company  the 
largest  possible  amount  of  profits  in  its  own  proper  busi- 
ness. It  may  be  nevertheless  that  it  exceeds  the  powers 
of  the  directors;  and  this  is  the  question  which  I  have  to 
determine. 


1864. 
Tauitton 

V, 
ROTAL 

Insuranok 
Company. 


What  the  directors  have  done  is  this.     Their  form  of 

policy  appears  to  be  such  as  would  not  cover  the  particular 

loss  mcurred  in  this  instance.     It  is  an  insurance  against 

loss  or  damage  by  fire  with  a  special  exception  of  losses 

from  heated  hay  and  from  explosions  other  than  gas 

explosions.     The  policy  seems  to  assume  that,  but  for  the 

exception,  losses  from  any  of  these  enumerated  causes 

vould  be  losses  from  fire,  and  the  exception  extends  to  all 

^plosions  other  than  those  produced  by  gas.    The  case 

^  perhaps  open  to  an  argument  of  this  kind.   The  insured 

^ght  say,  "  When  I  read  the  policy  I  understood  that  it 

'^^eant  to  exclude  only  damage  by  my  negligence,  as  in 

^e  case  of  hay  allowed  to  heat,  or  explosion  unless  by 

8^«  which  I  must  have  in  my  house; "  and  it  is  just 

I^Ossible  that  a  material  consideration  might  arise  on  this 

iC^ound ;  but  I  think  I  must  take  it,  for  the  purposes  of  the 

Present  case,  that  the  policy  would  not  cover  the  loss  in 

Question. 


Then  comes  the  real  point.  Can  I  say  that  because 
the  directors  have  the  power  of  framing  and  varying  their 
contracts,  they  are  at  liberty  to  pay  losses  not  within  the 
contract,  that  contract  not  having  in  fact  been  varied 
before  the  loss  occurred  ?  The  payment  purports  to  be 
made,  not  on  the  ground  of  legal  liability,  but  because 
the  directors  think  it  judicious.  They  say  they  do  it  ex 
gratia,  because  it  will  be  for  the  benefit  of  the  Company 
to  act  in  this  liberal  way. 
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The  first  question  is,  whether  the  general  body  of 
shareholders  could  not  sanction  such  an  act.  If  they 
could,  a  single  shareholder  cannot  object,  his  only  remedy 
being  by  the  action  of  a  general  meeting.  This  was  the 
principle  of  Fobs  v.  Harhottle;  and  it  is  specially  appli- 
cable here,  where  a  general  power  is  given  to  act  for 
the  welfare  of  the  Company.  The  question,  therefore, 
reduces  itself  to  this,  whether,  in  a  case  of  damage 
analogous  to  damage  by  fire  but  not  within  the  terms  of 
the  policy,  the  Company  would  be  competent  to  say, 
"We  think  it  for  the  advantage  of  the  Company,  who 
have  a  large  number  of  customers  sufferers  by  this 
explosion,  to  avoid  any  question  which  they  might  raise 
at  law  as  to  our  strict  obligations  or  any  iipputation  on 
our  liberality,  by  paying  these  small  losses,  rather  than  risk 
the  character  of  the  Company  and  the  loss  of  these  or 
other  customers."  It  is  from  this  point  of  view  only  that- 
the  evidence  of  custom  becomes  material. 


I  do  not  suppose  for  a  moment  thnt  what  other  Com- 
panies have  done  would  lead  any  Court  of  law  to  con- 
clude that  this  payment  could  have  been  enforced  under  a 
policy  so  framed  as  that  before  me.  If  the  terms  of  the 
policy  excluded  a  risk,  such  a  custom  will  not  bring  it 
within  the  policy.  But  it  is  not  unimportant  to  see  how 
public  companies  find  it  advantageous  to  carry  on  their 
business. 


It  is  said  that  the  payment  is  a  mere  gratuity.  Let  it 
be  so  called,  it  does  not  follow  that  it  is  beyond  the  power 
of  the  Company  if  to  give  such  gratuities  be  the  generally 
received  method  of  conducting  such  a  business.  Even 
the  case  put  of  subscribing  to  a  school  would,  in  my 
opinion,  be  a  legitimate  application  of  money  if  it  were 
proved  to  be  the  received  mode  of  carrying  on  a  particular 
business.     Several  extreme  cases  were  suggested  in  argu- 
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ment,  as,  for  example,  treating  a  fire-policy  as  including  an 
insurance  on  life ;  but  the  answer  is,  that  it  has  never  been 
the  practice  to  do  anything  so  ridiculous.  But  there  is 
nothing  so  very  extreme  or  unreasonable  in  the  practice 
complained  of,  even  though  it  may  be  termed  an  adver- 
tisement of  liberality;  for  the  risk,  though  not  covered 
ly  the  policy,  is  in  the  nature  of  a  fire-risk.  In  such  a 
case,  if  it  is  the  custom  to  pay  losses  of  a  similar 
character,  I  think  the  general  body  of  the  Company 
could  do  it  against  the  opposition  of  an  individual 
shareholder. 


1864. 
Taunton 
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COMPANT. 

Judgment, 


K  therefore  the  power  vested  in  the  directors  of  pro- 
moting the  general  welfare  of  the  Company  had  been 
given  to  a  general  meeting  of  shareholders,  and  they  had 
determined  to  make  these  payments  as  a  good  mode  of 
securing  custom,  it  would  have  been  impossible  for  this 
Court  to  say  that  such  an  application  of  the  funds  was 
beyond  the  scope  of  the  Company's  power.  It  is  one 
thing  to  say  that  the  directors  are  paying  something 
which  they  are  not  bound  to  pay,  and  quite  another  thing 
to  say  that  they  are  making  payments  for  purposes  not 
within  the  objects  of  the  Company.  In  this  case  the 
answer  of  the  directors  is,  that  they  make  the  payments 
as  the  course  most  conducive  to  the  objects  and  the  inte- 
rests of  the  Company.  It  was  on  this  principle  that  the 
case  of  Simpson  v.  Westminster  Hotel  Company  (a)  was 
decided,  where  Lord  Campbell  puts  it  entirely  on  the 
power  to  do  things  "  conducive  to  the  attainment  of  the 
described  objects  of  the  undertaking." 

Applying  this  principle  to  the  present  case,  I  think 
very  few  persons  would  be  found  to  dispute,  on  the  evi- 
dence  before   me,   that  the  payments   objected   to   are 


(a)  8  H.  L.  Cas.  717. 
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1864.         conducive  to  the  welfare  of  the  Society,  and  a  legitimate 
mode  of  promoting  the  objects  of  the  concern. 

I  must  hold,  therefore,  that  the  Plaintiff  is  not  entitled 
to  relief.     The  bill  will  be  dismissed  with  costs. 

May  80<A.  ♦■ 

Ccfndition— 
Impombility. 

Testatrix  EVANS  V.  STRATFORD. 

appointed  an 


estate  to  her  I 


husband  for         J  HIS  was  a  Special  case. 

life,  remainder 
to  trustees  upon 

^hi^n^^  By  a  post-nuptial  settlement,  dated  the  17th  January, 

subject  to  a  1852,   certain  real  estate  was  limited  to  such  uses  as 

son  should  be  Helen  Mary  Morgan,  a  married  woman,  by  deed  or  will 

puEth,  should  appoint. 

estate  for  £8,000 
on  friving  notice 

within  twelve  Helen  Mary  Morgan,  by  her  will,  dated  the  22nd  April, 

t^Thusbands  1852,  appointed  to  the  use  of  her  husband,  Hugh  Hanmer 
death,  the  right  Morqan,  for  life,  remainder  to  trustees  upon  the  trusts 

of  pre-emption  ^7      »  '  r 

to  determine  if  after  declared,  that  is  to  say,  subject  to  the  rights  of  pre- 

not  given  within  emption  thereinafter  conferred,   in    trust  for  her  four 

^Vmitek  ttie  daughters,  provided  always,  and  she  thereby  directed  and 

£8,000  on  trusts  appointed,  that  it  should  be  lawful  for  her  eldest  son,  the 

for  the  daughters 

and  their  issue:  Defendant  Hugh  Stratford  Straiford,  to  become  the 
^n^t^m^  purchaser  of  the  said  lands  at  the  price  of  de8,000,  by 
be  read  as  notifying  to  the  trustees  some  time  before  the  expiration 

meanmg  withm  j     ^  xr 

twelve  months  of  twelve  Calendar  months  next  after  the  decease  of  her 
cametothetnis-  ^aid  husbaud  his  acceptance,  in  writing  under  his  hand, 
^ce*gfv^**  of  the  option  thereby  given  to  him,  and  paying  to  the 
within  twelve  trustees  the  purchase-money  aforesaid,  and  completing 
testatrix's  death,  the  purchase  before  the  expiration  of  fifteen  calendar 
yw?^ter^the  ™onths  next  after  the  decease  of  her  said  husband, 
death  of  her        Provided    also,  and   she  thereby  further   declared  and 

husband,  was  .  .  . 

sufficient  to  directed,  that  if  her  said  son  should  not  so  as  afore- 
to  the  option  of  ^^^^  ^^^^^  ^  become  the  purchaser  of  the  said  lands,  or, 

purchase. 
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electing  to  become  such  purchaser,  should  not  so  as 
aforesaid  complete  such  purchase,  his  right  of  pre- 
emption should  determine  at  the  expiration  of  such  twelve 
or  fifteen  calendar  months,  as  the  case  might  be,  and  it 
should  be  lawful  for  her  second  son,  the  Defendant 
Hanmer  Morgan,  to  become  the  purchaser  of  the  said 
lands  at  the  same  price,  by  a  similar  notification  made 
some  time  before  the  expiration  of  eighteen  calendar 
months  next  after  the  decease  of  her  said  husband,  and 
paying  to  the  trustees  such  purchase-money,  and  com- 
pleting the  purchase  before  the  expiration  of  twenty-one 
calendar  months  next  after  the  decease  of  her  said  hus- 
band ;  and  proceeded  in  similar  terms,  on  his  failure  to 
elect  and  complete,  to  give  an  option  of  purchase  to  her 
daughters  and  their  husbands  at  a  price  to  be  fixed  by 
valuers,  such  election  to  be  declared  and  notified  to  the 
trustees  before  the  expiration  of  three  calendar  months 
next  after  the  time  at  which  the  right  to  exercise  the 
same  should  have  accrued:  the  right  as  between  the 
daughters  and  their  husbands  to  belong  first  to  all  con- 
junctively of  the  unmarried  daughters,  next  to  the  same 
daughters  severally  and  successively  in  order  of  birth, 
next  to  all  the  husbands  conjunctively,  and  lastly  to  the 
husbands  severally  and  successively  according  to  the 
seniority  of  their  wives.  And  she  declared  that  each  of 
the  parties  other  than  her  sons  to  whom  successive  rights 
of  election  were  given  should  have  three  calendar  months 
and  no  more  for  the  exercise  thereof,  to  date  from  the 
respective  time  at  which  as  to  them,  her,  or  him  the  pre- 
vious rights  of  election  determined. 


1864. 


StaUment. 


The  testatrix  then  disposed  of  the  purchase-money, 
in  case  the  lands  should  be  purchased  under  any  of  the 
options,  upon  trusts  for  her  daughters  and  their  issue. 


The  testatrix's  husband  died  on  the  2nd  July,  1861. 
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The  testatrix  died  on  the  1st  April,  1863. 

On  the  14th  August,  1863,  the  eldest  son,  the  Defen- 
dant Hugh  Stratford  Stratford,  notified  his  acceptance  of 
the  option  of  purchase. 

The  questions  submitted  were : — 

1.  Whether  Hvgh  Stratford  Stratford  was  entitled  to 
become  the  purchaser  ? 

2.  Whether  all  or  any  of  the  options  given  by  the  will 
were  capable  of  being  exercised  ? 

3.  How  the  costs  ought  to  be  borne  ? 

Mr.  c7.  Pearson  for  the  Plaintiff,  the  acting  trustee. 

Mr.  Rolt,  Q.C.,  and  Mr.  Dauney,  for  the  Defendant 
Hugh  Stratford  Stratford,  and  Mr.  CracknaU,  who  sup- 
ported the  same  view,  were  stopped  by  the  Court. 


Argument.  ^'*  *^^^^^l  fo^*  the  daughters,  the  appointees   of  the 
estate : — 

The  rights  of  pre-emption  have  all  failed.  The  exer- 
cise of  the  option  within  the  specified  time  is  a  condition 
precedent,  which  must  therefore  be  construed  strictlj'. 
The  husband  died  more  than  twelve  months  before  the 
testatrix,  and  the  first  option  could  not  be  exercised 
within  the  prescribed  time.  It  therefore  failed ;  and  the 
other  options,  which  were  dependent  on  it,  fell  with  it; 
for  when  a  condition  precedent  becomes  impossible,  the 
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limitation  dependent  on  it  fails :  Roundel  v.  Currer  (a) ; 
Falkland  v.  Bertie  (b) ;  Boyce  v.  Boyce  (c) ;  Beynish  v. 
Martin  (d) ;  Shrewsbury  v.  Scott  {e). 

[The  Vice-Chancellor. — Does  not  the  will  mean  that 
the  first  option  is  to  be  exercised  within  twelve  months 
after  the  estates  vested  in  the  trustees  to  whom  the  tes- 
tatrix devised  them  after  her  husband's  death  ?] 


1861 


Argument. 


Mr.  Jessel,  —  That  may  have  been  the  testatrix's 
purpose,  but  it  is  not  in  the  will,  and  you  cannot  alter 
the  will.  An  analogous  principle  of  construction  in  the 
case  of  remainders  does  not  apply  to  powers  or  rights  of 
pre-emption. 

[The  Vice- Chancellor. — Avelyn  v.  Ward  (/)  was  not 
*  Case  of  remainder,  but  of  the  whole  estate.] 


7hat  was  a  case  depending  on  the  reading  of  the  word 

^^glect.     If  it  had  been  a  condition  precedent  it  would 

*^\e  failed,. for  the  second  clause  ran,  "  if  he  neglected." 

'^he    argument    there    was — If  there    is  a   conditional 

'iiJaitation,  when  that  is  out  of  the  way  the  limitation  over 

^es  effect,  but  if  the  neglect  is  a  condition  precedent, 

then  the  limitation  over  fails.     The  Court  held  it  was 

iiot  a  condition  precedent,  but  a  conditional  limitation, 

and  therefore  that  the  limitation  over  took  effect.     That 

interpretation  of  the  word  neglect  got  over  one  diflSculty, 

and  it  only  remained  to  dispose  of  the  contention  by  the 

heir-at-law  that  the   devise  lapsed,   and  it  was  held  on 

the  whole  that  the  word  neglect  only  meant  omit,  and 

that  the  doctrine  of  lapse  did  not  apply  to  a  conditional 


(a)  2  B.  C.  C.  67 ;  B.C.  1  Sw. 
383,  n. 

{h)  2  Ver.  333,  340. 
(r)  16  Sim.  476. 

TOL.   II. 


(d)  3  At.  330. 

{e)  6  Jur.  N.8.  452. 

(/)  1  Ves.  seD.  420. 
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limitation  of  that  kind  as  distinguished  from  a  condition. 
Here  it  is  a  condition  precedent,  and  nothing  else.  There 
is  no  gift,  but  only  a  power  to  purchase,  and  there  is  no 
analogy  to  the  cases  in  which  a  postponement  takes  place 
for  the  benefit  of  the  estate. 


All  that  can  be  said  is  that  the  testatrix  has  not  pro- 
vided for  the  event  of  her  husband  pre-deceasing  her,  but 
that  does  not  enable  the  Court  to  do  it  for  her. 

Mr.  C  C.  Barber  followed  in  the  same  interest. 


JudgmerU.         ViCE- CHANCELLOR  SiR  W.  PaGE  WoOD  :— 


If  I  considered  that  this  case  turned  upon  the  general 
point  raised  by  Mr.  Jessel,  I  should  hear  further  argu- 
ment, but  I  have  a  clear  opinion  on  the  construction  of 
this  particular  will,  which  entii*ely  disposes  of  the  case 
without  reference  to  that  special  learning.  Almost  all 
the  authorities  upon  conditions  becoming  impossible  are 
cases  of  marriage  or  some  other  event  which  is  first  to 
take  eflfect,  and  in  default  of  which  the  gift  does  not  arise. 
On  the  principles  applicable  to  conditions  precedent, 
there  is  a  case  favourable  to  Mr.  JesseVs  argument, 
Wing  V.  Angrave  (a),  where  a  gift  was  dependent 
on  the  testatrix's  husband  dying  in  her  lifetime,  and  it 
was  held  that  the  condition  must  literally  take  effect, 
and  that  it  was  not  enough  to  show  that  in  the  events 
the  husband's  estate  was  out  of  the  way.  In  Hall  v. 
Warren  (6)  the  same  question  was  considered ;  and  if  I 
held  this  to  be  really  a  precise  condition,  depending 
on  the  time  of  the   husband's   death,  without  reference 


(a)  8  H.  L.  Gas.  183. 


(6)  9  H.  L.  Gas.  420. 
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to  the  epoch  at  which  the  estate  was  to  vest  in  the 
trostees,  there  would  be  a  serious  question  to  be  con- 
sidered. But  I  read  this  will  as  plainly  meaning,  upon 
the  whole  of  the  limitations,  that  the  first  option  is  to 
be  exercised  within  twelve  months  of  the  time  when 
the  estate  becomes  vested  in  the  trustees.  For  the  will 
runs  thus : — First,  the  testatrix  gives  the  estate  to  her 
husband  for  life,  with  remainder  to  the  trustees.  Then  she 
declares  the  trusts,  namely,  for  the  four  daughters,  subject 
to  the  proviso  that  it  shall  be  lawful  for  her  eldest  son  to 
purchase  it  for  ^£8000,  in  which  event  certain  other  trusts 
not  quite  identical  with  those  of  the  land  are  limited  of 
the  purchase-money.  This  option  the  testatrix  says  is  to 
be  exercised  within  twelve  months,  and  a  series  of  limita- 
tions follow,  all  worded  in  the  same  way,  and  the  only 
question  is,  whether  through  alL  these  dispositions  I  can 
see  what  the  meaning  of  the  testatrix  is  in  fixing  the 
death  of  her  husband  as  the  time  from  which  the  twelve 
months  are  to  run.  I  think  it  does  suflficiently  appear  that 
it  means  twelve  months  from  the  time  when  the  estate 
reaches  the  hands  of  the  trustees.  It  is  true  the  testatrix 
may  have  overlooked  certain  possibilities,  and  may  have 
assumed  that  the  persons  she  meant  to  benefit  would 
survive  her ;  still  it  is  a  material  fact,  that  the  time  of  the 
death  of  the  husband  taking  under  the  will  and  that  of 
the  vesting  of  the  estate  in  the  tnistees  would  be  iden- 
tical. Fixing  the  starting  point  for  the  twelve  months  at 
the  vesting  of  the  estate  in  the  trustees,  the  testatrix 
would  see  that  this  must  occur  when  her  husband  died, 
and  therefore  she  limited  the  time  by  reference  to  the 
latter  event.  The  husband  having  pre-deceased  the  tes- 
tatrix the  estate  vested  in  the  trustees  immediately,  and 
the  time  runs  from  the  testatrix's  death.  If  I  did  not 
adopt  this  construction  I  must  suppose  that  the  testatrix 
meant  the  notice  to  be  given  in  her  lifetime,  when  it  could 
have  no  effect.     If  she  had  simply  made  a  blunder  by 
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supposing  that  her  husband  must  survive  her,  and  had 
imposed  a  condition  absolutely  and  simply  dependent  on 
the  time  of  his  death,  the  difficulty  could  not  have  been 
surmounted ;  but  here  the  husband's  death  is  not  referred 
to  irrespective  of  any  other  event,  because  I  can  see  upon 
the  whole  will  that  this  epoch  is  spoken  of  as  identical 
with  that  when  the  estate  is  to  come  to  the  trustees.  I 
entertain  no  doubt  that  there  is  a  su&cient  indication 
that  the  last-mentioned  epoch  is  that  to  which  the  will 
really  points,  and  I  hold,  not  that  the  condition  is  in  any 
way  to  be  departed  from  or  relaxed,  but  that,  according 
to  the  true  meaning  of  the  condition  itself,  it  relates  to 
the  vesting  of  the  estate  in  the  trustees,  and  is  strictly 
fulfilled  by  a  notice  within  twelve  months  of  that  date. 


The  answers  will  therefore  be,  that  Hugh  Stratford 
Stratford  is  entitled  to  become  the  purchaser,  that  all 
the  options  are  capable  of  being  exercised  in  succes- 
sion, and  that  the  costs  should  come  out  of  the  purchase- 
money. 


At  the  request  of  the  parties  the  Court  intimated  that 
the  interim  rents  before  completion  would  go  to  the  four 
daughters  equally,  under  the  devise  to  them. 
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COVENTRY  V.  CHICHESTER.  Adcmpti^  and 

TJSatufaction — 
Poiti(m, 
HIS  was  a  bill  filed  by  the  trustees  of  the  will  of        ^^***^^- 
Henry  Bevan,  who  died  on  the  11th  of  September,  1860.    MUiem^t.*the 

father  of  the 
intended  wife 

By  his  will,  dated  the  3rd  of  December,  1859,  after  covenanted  to 
certain  specific  devises  of  pai*ts  of  his  real  estate,  and  trustees  upon 
amongst  divers  specific  and  pecuniary  bequests,  the  tes-  Jjiffind'^  ^® 
tator  bequeathed  his  pictures  (except  those  at  Twickenham)  bu«bandfor  life, 
as  follows,  that  is  to  say,  "  As  to  my  pictures  (except  children,  then 
those  at  Twickenham,  which  are  given  with  the  said  8urviving,^or  if 
house  at  Twickenham  aforesaid,  as  heretofore  provided),  not  surviving, 

^  'as  she  should 

I  direct  that  the  same  shall  be  divided  into  two  equal  appoint  by  will, 

parts  in  manner  following,  each  of  my  said  daughters  to  her  next  of 

shall  select  one  picture  in  turn,  the  eldest  choosing  first,  ^^' 
till  all  are  taken,  and  I  give  and  bequeath  all  my  said      After  a  lapse 

"^  of  fifteen  years 

pictures  to  the  said  Thomas  Coventry  and  William  Mark  (the  lady  then 
Fladgate  (the  Plaintiffs),  their  executors  and  administra-  chUdrenTthe** 
tors,  upon  trust  as  to  those  selected  by  my  said  daughter  ^*.*^®'"  ™*<^®  ^ 

wui,  aDQ  gave 

Lady  Caroline  Mary  Chichester ,  to  permit  her  to  have  his  residue,  after 
the  use  tliereof  for  her  life,  but  so  that  her  present  or  debt8,*in  ° 
any  future  husband  shall  have  no  control  over  or  right  *JJJ)J®^^  ^J|^' 
to  the  same :  And  as  to  the  portion  selected  by  my  said  the  grants  beiug 

-  in  each  case  to 

daughter  Louisa  Harriet  Paul,  upon  trust  to  permit  her  the  daughter  for 
to  have  the  use  thereof  for  her  life,  but  so  that  her  pre-  ^*^®  ^^l  ^^^ 

*  separate  use, 

sent  or  any  future  husband  shall  have  no  control  over  remainder  if  the 

xt  J       r  1         1  i.      .  1  /.  'I    liU8^nd  sur- 

tbe  same:  and  after  the  decease  of  either  of  my  said  vived, asshe 

daughters,  upon  trust  to  permit  the  survivor  to  have  the  by*^will*ex^^°* 

eluding  the 
husband) ;  and  if  the  wife  survived,  then  as  she  should  appoint  generally,  with  cross  remain- 
ders between  the  daughters,  and  an  ultimate  limitation  to  a  nephew. 

Hddf  thaA  there  were  no  sufficient  differences  between  the  provisions  of  the  settlement  and 
will  to  rebut  the  presumption  against  double  portions,  and  that  the  daughter  could  not  take 
her  share  of  residue  without  deducting  therehx>m  the  £10,000  payable  to  her  trustees. 
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use  of  all  the  said  pictures  during  her  life,  subject  to  a 
like  restriction  against  the  control  or  right  of  her  present 
or  any  future  husband :  and  from  and  after  the  decease 
of  both  of  my  said  daughters,  then  upon  the  like  trusts 
as  had  been  declared  of  the  said  house  at  Twickenham 
and  a  house  in  Hamilton  Place  respectively :  and  as  to 
his  residuary  real  and  personal  estate,  the  testator  gave 
the  same  upon  trusts  for  conversion,  and  declared  that  his 
trustees  should  out  of  the  proceeds  pay  his  debts  and  lega- 
cies, and  invest  the  residue  thereof,  and  hold  the  same 
upon  trust  to  pay  one  moiety  of  the  income  of  the  trust 
fund  to,  or  permit  the  same  to  be  received  by,  his  said 
daughter  the  Defendant  Caroline  Mary  Chichester  for 
her  sole,  separate,  and  inalienable  use  and  benefit,  ex- 
clusively of  her  then  present  or  any  future  husband,  and 
so  as  that  the  same  should  not  be  in  any  way  subject  to 
his  or  their  control,  debts,  interference,  or  engagements, 
and  so  as  also  that  his  said  daughter  should  not  sell, 
assign,  or  otherwise  deprive  herself  of  the  said  interest 
and  annual  produce  by  any  mode  of  anticipation  what- 
ever: and  from  and  after. the  decease  of  his  said  daughter 
the  Defendant  Caroline  Mary  Chichester  upon  trust  that 
the  trustees  should  stand  possessed  of  one  moiety  of  the 
principal  of  his  said  residuary  trust  fund  and  the  interest 
thereof  upon  the  trusts  following,  that  is  to  say,  in  case 
Lord  John  Chichester  should  be  living  at  the  time  of  the 
decease  of  his  the  testator's  said  daughter  Caroline  Mary 
Chichester,  upon  trust  for  such  person  or  persons  (other 
than  and  except  her  husband  the  said  Lord  John 
Chichester,  and  so  that  he  should  take  neither  directly 
nor  indirectly  any  estate  or  interest  therein  under  any 
appointment  made  under  this  power)^  and  for  such  estates 
as  liis  the  testator's  said  daughter  Caroline  Mary 
Chichester  should  by  her  last  will  or  any  codicil  thereto, 
notwithstanding  coverture,  direct  or  appoint ;  but  in  case 
the  said  Lord  John  Chichester  should  die  in  the  lifetime 
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of  the  said  Caroline  Mary  Chichester,  then  for  such 
person  or  persons  generally  as  his  said  daughter  should 
by  any  deed  or  deeds,  with  or  without  power  of  revocation 
and  new  appointment,  executed  after  the  decease  of  the 
said  Lord  John  Chichester,  and  whilst  she  should  be  a 
widow  and  unmarried,  or  by  her  last  will  or  any  codicil 
thereto  whether  sole  or  married,  direct  or  appoint,  and 
in  default  of  appointment  upon  trust  during  the  life  of 
his  the  testator's  daughter  Louisa  Harriet  Paul  for  her 
sole  and  separate  use  and  benefit,  and  subject  to  the  like 
restrictions  against  alienation  as  thereinbefore  contained 
in  reference  to  that  moiety  in  respect  to  the  said  Caroline 
Mary  Chichester :  and  after  the  decease  of  the  survivor 
of  his  said  daughters,  upon  the  trusts  following  (that  is  to 
say),  in  case  the  present  husband  of  his  daughter  the 
said  Louisa  Harriet  Paul  should  be  living  at  the  decease 
of  the  said  Louisa  Harriet  Paul,  upon  trust  for  such 
persons  or  person  (other  than  Ihe  said  George  Robert 
Paul,  and  so  that  he  should  take  neither  directly  nor 
indirectly  any  estate  or  interest  therein  under  any 
appointment  made  under  this  power),  and  for  such 
estates  as  his  said  daughter  Louisa  Harriet  Paul  should 
by  her  last  will  or  any  codicil  thereto,  notwithstanding 
coverture,  appoint ;  but  in  case  the  said  George  Robert 
Paul  should  die  in  the  lifetime  of  the  said  Louisa  Harriet 
Paul,  then  after  the  decease  of  the  survivor  of  his  said 
daughters,  and  without  prejudice  to  the  trusts  and 
powers  aforesaid,  upon  trust  for  such  person  or  persons 
as  his  said  daughter  Louisa  Harriet  Paul  should  by  any 
deed  or  deeds,  with  or  without  power  of  revocation  and 
new  appointment,  and  whilst  she  should  be  a  widow  and 
unmarried,  or  by  her  last  will  and  testament  or  any  codicil 
thereto  direct  or  appoint,  and  in  default  of  appointment 
upon  trust  for  the  testator's  nephew  Charles  James  Bevan, 
his  executors  or  administrators :  and  as  to  the  remaining 
or  other  moiety  or  equal  half-part  of  the  said  residuary 
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trust,  upon  trust  to  pay  the  same  unto  or  permit  the 
same  to  be  received  by  his  said  daughter  Louisa  Harriet 
Paul  for  her  life  for  her  separate  and  inalienable  use, 
free  from  all  the  debts,  control,  interference,  or  engage- 
ments of  her  present  or  any  future  husband ;  and  so  also 
that  his  said  daughter  should  not  sell,  assign,  or  other- 
wise deprive  herself  of  the  said  interest  and  annual  pro- 
duce by  any  mode  of  anticipation  whatever ;  and  from  and 
after  the  decease  of  his  said  daughter  Louisa  Harriet 
Paul,  upon  trust  that  the  trustees  should  stand  possessed 
of  the  said  remaining  other  moiety  of  the  principal  of  his 
residuary  trust  fund  and  the  interest  thereof  upon  the 
trusts  following,  that  is  to  say,  in  case  George  Robert 
Paul  should  be  living  at  the  time  of  the  decease  of  his 
said  daughter  Louisa  Harriet  Paul,  upon  trust  for  such 
person  or  persons  (other  than  and  except  her  husband 
the  said  George  Robert  Paul,  and  so  that  he  should  take 
neither  directly  nor  indirectly  any  estate  or  interest  therein 
under  any  appointment  made  under  this  power),  and  for 
such  estates  as  his  said  daughter  Louisa  Harriet  Paul 
should  by  her  last  will  or  any  codicil  thereto,  notwith- 
standing coverture,  direct  or  appoint ;  but  in  case  the 
said  George  Robert  Paul  should  die  in  the  lifetime  of  the 
said  Louisa  Harriet  Paul,  then  for  such  person  or  persons 
generally  as  his  said  daughter  should  by  any  deed  or 
deeds,  with  or  without  power  of  revocation  and  new 
appointment,  executed  after  the  decease  of  the  said 
George  Robert  Paul,  and  whilst  she  should  be  a  widow 
and  unmarried,  or  by  her  last  will  or  any  codicil  thereto 
whether  sole  or  married,  direct  or  appoint,  and  in  default 
of  appointment,  upon  trust  during  the  life  of  his  said 
daughter  the  said  Caroline  Mary  Chichester,  for  her  sole 
and  separate  use  and  benefit,  and  subject  to  the  like 
restrictions  against  anticipation  as  thereinbefore  con- 
tained with  reference  to  that  moiety  in  respect  to  the 
Baid  Louisa  Harriet  Paul :  and  after  the  decease  of  the 
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survivor  of  his  said  daughters,  upon  the  trusts  following, 
that  is  to  say,  in  case  the  present  husband  of  his  daughter 
Caroline  Mary  Chichester  should  be  living  at  the  decease 
of  the  said  Caroline  Mary  Chichester,  upon  trust  for 
such  person  or  persons  (other  than  the  said  Lord  John 
Chichester,  and  so  that  he  should  take  neither  directly 
nor  indirectly  any  estate  or  interest  therein  under  any 
appointment  made  under  this  power)^  and  for  such  estates 
and  in  such  manner,  shares,  and  proportions  as  his  said 
daughter  Caroline  Mary  Chichester  should  by  her  last  will 
or  any  codicil  thereto,  notwithstanding  coverture,  appoint; 
but  in  case  the  said  Lord  John  Chichester  should  die 
in  the  lifetime  of  the  said  Caroline  Mary  Chichester,  then 
after  the  decease  of  the  survivor  of  his  said  daughters, 
and  without  prejudice  to  the  trusts  and  powers  aforesaid, 
upon  trust  for  such  person  or  persons  generally  as  his 
said  daughter  Caroline  Mary  Chichester  should  by  any 
deed  or  deeds,  with  or  without  power  of  revocation  and 
uew  appointment,  and  whilst  she  should  be  a  widow  and 
unmarried,  or  by  her  last  will  and  testament  or  any 
codicil  thereto,  direct  or  appoint,  and  in  default  of 
appointment  upon  trust  for  his  the  said  testator's  said 
nephew  Charles  James  Bevan,  And  the  testator  declared 
his  express  intention  to  be  that  no  part  of  his  will  should 
be  construed  to  give  any  right  or  interest  of  or  in  his 
estate  and  eflFects,  or  of  or  in  any  part  thereof,  or  of  or 
in  the  annual  proceeds  thereof,  to  the  said  Lord  John 
Chichester  or  the  said  George  Robert  Paul,  either  in  their 
own  rights  or  in  right  of  his  said  daughters  respectively 
or  otherwise,  and  he  thereby  further  declared  that  in 
case  any  part  or  share  of  his  estate  and  effects  or  any 
interest  either  present  or  contingent  therein  should  be 
adjudged  by  any  court  of  law  or  equity  to  be  or  to  be 
liable  to  become  vested  in  or  held  in  trust  for  the  said 
Lord  John  Chichester  or  the  said  Oeorge  Robert  Paul,  or 
either  of  them  in  any  manner  whatsoever,  whether  by 
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any  construction  of  the  said  will  or  any  codicil  thereto,  or 
by  operation  of  law,  then  he  gave  and  bequeathed  such 
last-mentioned  part,  share,  and  interest  to  his  said 
trustees  upon  trust  for  his  said  nephew  Charles  James 
Bevan,  his  executors,  administrators,  and  assigns,  and  the 
said  testator  thereby  appointed  the  plaintijQTs  executors 
of  his  said  will,  by  whom  the  same  was  proved. 


The  testator  had  two  daughters  only,  namely,  the  said 
Caroline  Mary  Chichester  and  Louisa  Harriet  PauL 
Louisa  Harriet  Paul  intermarried  with  the  said  George 
Robert  Paul  in  the  year  1828,  and  no  settlement  was 
made  upon  her  by  the  testator  previously  to  such  mar- 
riage or  at  any  time  afterwards. 


Caroline  Mary  Chichester  intermarried  with  tlie  said 
Lord  John  Chichester  in  the  year  1844,  and  previously  to 
and  in  consideration  of  such  maniage  an  indenture  of 
settlement,  dated  the  26th  July,  1844,  was  made  between 
the  said  Lord  John  Chichester  of  the  first  part,  the  said 
Caroline  Mary  Chichester  (then  Caroline  Mary  Bevan)  of 
the  second  part,  the  testator  of  the  third  part,  and  cer- 
tain trustees  of  the  fourth  part,  whereby  certain  shai*eS 
and  stock,  the  property  of  the  intended  husband  and  wife 
respectively,  were  settled  upon  the  said  Caroline  Mary 
Chichester,  and  the  testator  covenanted  with  the  trustees 
that  if  the  said  intended  marriage  should  be  solemnised,  he 
the  testator,  his  heirs,  executors,  or  administrators,  would 
pay  unto  the  said  trustees  the  sum  of  10,D0()Z.  within  three 
calendar  months  next  after  demand  of  payment  thereof 
should  be  made  by  notice  in  writing  to  be  given  to  the 
testator,  his  executors  or  administrators,  by  the  trustees 
of  the  said  indenture,  and  would  in  the  meantime  until 
payment  of  the  said  principal  sum  pay  unto  the  trustees 
of  the  said  indenture  interest  for  the  said  sum  of  10,000i. 
at  the  rate  of  3  per  cent,  per  annum,  computed  from  the 
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day  of  the  date  of  the  said  indenture,  on  the  half-yearly 
days  of  payment  thereby  appointed  for  payment  thereof. 
And  it  was  thereby  declared  that  the  trustees  of  the  said 
indenture  should  stand  possessed  of  the  said  sum  of 
10,000i.  when  paid  to  them  as  aforesaid  upon  the  trusts 
therein  declared  concerning  the  same  being  trusts, 
during  the  joint  lives  to  pay  2001.,  part  of  the  income,  to 
the  wife  as  pin-money,  and  the  residue  to  the  husband, 
and  the  whole  to  the  survivor,  with  remainder  upon  the 
ordinary  trusts  for  children  and  issue,  and  in  default  of 
children  to  the  wife  if  she  should  survive  absolutely,  and 
if  not,  then  as  she  should  by  will  appoint,  and  in  default 
of  appointment  to  her  next  of  kin. 


15d 
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Statement. 


The  Defendants  Lord  John  Chichester  and  Caroline 
Mary  Chichester  his  wife  insisted  that  the  trustees  of 
their  settlement  were  entitled  under  the  covenant  to 
receive  from  the  PlaintiflFs  as  executors,  out  of  the 
testator's  estate,  the  sum  of  £10,000,  and  they  also 
claimed  to  have  one  equal  moiety  of  the  residue  of  the 
testator's  estate  set  apart  and  invested  upon  the  trusts  of 
the  said  will  for  the  benefit  of  the  said  Caroline  Mary 
Chichester  and  her  appointees.  The  Defendants  George 
^heri  Paul  and  Louisa  Harriet  his  wife  insisted  that  the 
Defendant  Caroline  Mary  Chicliester  was  not  entitled 
kothto  the  provision  made  for  her  by  the  will  and  the 
ptovision  made  for  her  by  the  settlement. 

The  bill  was  filed  by  the  trustees,  and  now  came  on 
'^pon  further  consideration,  the  only  question  argued 
keing  the  point  as  to  the  alleged  double  portion. 


Mr.  Rolty  Q.C.,  and  Mr.  Bristowe  for  the  Defendants 
Lord  John  Chichester  and  wife : — 


Argument. 
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The  gifts  by  the  settlement  and  the  will  are  so  entirely 
different  in  character  as  to  rebut  the  ordinary  presump- 
tion that  one  was  intended  to  be  in  satisfaction  of  the 
other.  Slight  differences  will  not  have  this  effect,  but 
considerable  differences  will,  and  here  the  differences  are 
very  considerable.  The  settlement  provides  for  the  hus- 
band and  wife  and  the  children  of  the  marriage,  while  the 
will  provides  for  the  wife  only  with  remainder  to  her 
sister  and  a  cousin.  It  would  be  going  beyond  all  that 
has  ever  been  done  to  apply  the  presumption  against 
double  portions  to  such  a  case.  Moreover  the  will  ex- 
pressly  directs  payment  of  debts,  wliich  must  include  the 
£10,000. 


They  cited  Weall  y.  Rice  {a);  Chancey*8  case  (b); 
Montefiore  v.  GuedaUa  (c) ;  Kirk  v.  Eddotces  (d) ;  HaUa 
V.  Darell  (e);  Barret  v.  Beckford  (/);  Hall  v.  Hill(g); 
Richardson  v.  Greese  (h) ;  Richardson  v.  Elphinstone  (i) ; 
Bellasis  v.  Uthwatt  (k) ;  Hopwood  v.  Hopwood  (t). 

Mr.  Giffard,  Q.C.,  and  Mr.  Speed  for  Mrs.  Paul : — 


The  rule  is  settled  that  the  Court  will  not  allow  double 
portions,  and  the  only  question  admissible  is  whether 
both  gifts  are  portions  or  not.  No  difference  is  material 
which  leaves  them  both  of  the  nature  of  portions,  in  the 
absence  of  course  of  anything  to  show  an  intention  con- 
trary to  the  presumption  of  the  Court. 

Differences  greater  than  appear  here  have  not  prevented 


(a)  2  R.  &  My.  251. 

(6)  2  \Vh.  &  Tudor,  318. 

(c)  1  De  G.  F.  &  J.  93. 

{d)  3  Hare,  509. 

(«)  3  Bea.  324. 

(/)  1  Ves.  sea.  519. 


{g)  1  Dr.  &  War.  94. 
(h)  3  At  65,  68. 
(t)  2  Ves.  jun.  463. 
{k)  1  At.  426. 
(/)  22  Bea.  488. 


CASES  IN  CHANCERY. 

the  ademption  aud  satisfaction  of  portions :  Durham  v. 
Wharton  (a);  Papillon  v.  Papillon(b);  Thynne  v. 
Gkngallic);  Hinchcliffe  v.  HinchcUffe  {d) ;  Trimmer  v. 
BatfM  (e). 

Mr.  RoU  replied. 
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Vice-Chancellor  Sir  W.  Page  Wood: — 

In  this  case  of  Coventry  v.  Chichester  the  question  is 

raised,  which  has  very  often   occurred   of   late    years, 

whether  a  daughter  is  obliged  to  treat  the  benefits  given 

to  her  by  her  father^s  will  as  being  given  in  satisfaction  of 

Ae  benefits  provided  by  him  in  her  marriage  settlement. 

I  have  used  the  word  satisfaction,  because  that  is  the 

''ord  generally  used ;  but  the  difficulty  in  this  case  that 

'^s  occurred  to  me  is  not  so  much  whether  one  portion 

^ould  be  taken  in  satisfaction  of  the  other,  which  seems 

^  te  concluded  by  the  authorities,  as  with  reference  to 

^G  mode  in  which  the  operation  is  to  take  place.     This 

^^es  not  seem  to  stand  upon  the  authorities  in  so  clear 

''^d  satisfactor}'  a  way  as  one  could  have  desired. 

AATien  the  will  is  made  first  and  the  settlement  after- 
^^^ds,  it  is  always  treated  as  a  case  of  what  is  called 
^^emption,  that  is  to  say,  the  benefits  given  by  the  settle- 
^^nt  are  considered  to  be  an  ademption  of  the  same 
^^nefits  given  to  the  same  child  by  the  will.  At  one 
^^^e  a  singular  question  arose  as  to  whether  a  settlement 
^*^  a  smaller  portion  effected  a  complete  ademption  of  a 
^^ger  legacy  given  by  a  previous  will. 


March,  ^nd, 
JtUlgmenL 


(a)  3  CI.  &  F.  146. 

[h)  11  Sim.  64ii. 

(e)  2  H.  L.  Caft.  131. 


(rf)  3  Ves.  516. 
(#)  7  Ves.  508. 
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Since  Pymv.  Lockyer  (a),  in  which  case  Lord  Cottenham 
had  to  consider  all  the  authorities  on  the  subject,  it  has 
been  considered  a  settled  point,  that  the  ademption  can 
only  be  pro  tanto,  and  indeed  the  only  theory  that  could 
be  suggested  to  account  for  such  a  singular  question 
arising  was,  as  Lord  Cottenham  put  it,  that  a  fathex 
being  the  best  judge  of  what  is  a  necessary  provision  for 
his  daughter  must  be  supposed  to  have  thought  it  right 
to  reduce  the  provision  previously  made.  However,  Lord 
Cottenham  considered  that  he  was  not  bound  by  any  such 
principle,  and  determined  that  it  was  an  ademption  pro 
tanto. 


With  reference  to  cases  such  as  that  now  before  me  ol 
a  previous  settlement  and  a  subsequent  will,  whether  if  the 
matter  were  res  Integra  any  substantial  distinction  could 
or  could  not  be  made,  it  is  now  quite  settled  that  there 
is  no  diflference  between  the  two  cases  beyond  the  verbal 
difference  that  the  term  satisfaction  is  used  where  the 
settlement  has  preceded  the  will,  and  the  term  ademption 
where  the  will  has  preceded  the  settlement.  In  sub- 
stance there  is  no  distinction  between  the  principles 
applied  to  the  two  classes  of  cases.  The  only  difficulty 
I  felt  about  it  arises  from  the  case  of  Lady  Thynne  v. 
Lord  Glengall  (6).  There  the  principle  is  carried  to  the 
extent  of  saying  that  the  provision  made  by  the  will, 
although  of  residue  (for  that  was  a  moot  point  up  to 
that  time),  and  in  itself  uncertain,  is  to  be  taken  in 
satisfaction  of  the  settlement,  and  a  direction,  which  I 
cannot  understand,  is  added  to  inquire  whether  it  was 
for  the  benefit  of  the  lady  to  elect  to  take  under  the 
will  instead  of  imder  the  settlement,  and  she  elected  to 
take  under  the  will.  The  settlement  had  preceded  the 
will,  and  had  given   fixed  rights  to  a  class  of  persons 


(a)  5  My.  &  Cr.  29. 


(ft)  2  H.  L.  Caa.  131. 
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different  from  the  class  of  persons  provided  for  by  the 
will.  It  had  given  benefits  to  the  issue  of  the  marriage 
with  Lord  Edward  Thynne,  and  over  that  provision 
made  for  the  issue  the  husband  had  a  joint  control 
with  his  wife.  The  provision  made  by  the  will  was  a 
general  provision  for  all  the  children  of  the  lady.  How 
the  husband  could  be  deprived  by  a  subsequent  will  of 
any  benefits  which  would  have  accrued  to  him  under  the 
settlement  I  really  cannot  conceive. 


1864. 

COVBNTRT 
V. 

Chiohestrb. 
Judgment, 


Perhaps  the  doctrine  of  election  may  have  been  im- 
ported into  the  case  of  Lady  Thynne  v.  Lord  OlengaU 
with  some  reference  to  the  doctrine  of  Hinchcliffe  v. 
HinchcUffe  and  Cator  v.  Cator  (a),  where  the  children 
being  already  provided  for  by  the  father's  marriage  settle- 
ment, the  father  made  other  provisions  for  them  by  his 
will,  and  a  case  of  election  arose.     Whether  it  was  on 
Bome  such  ground  as  that  that  the  notion  of  election 
*ro8e  in  the  case,  of  Lady  Thynne  v.  Lord  OlengaU  I 
cannot  say,  but  it  appears  to  me  that  there  is  no  ground 
^^f  supposing  that  it  makes  any  difference  in  the  prin- 
^ple  whether  the  will  precedes  or  succeeds  the  settle- 
ment, unless  it  be  a  difference  of  the  degree  of  evidence 
horded  of  intention.    When  you  come  to  analyse  the 
^l^ole  theory  of  these  cases*  it  comes  only  to  this,  that 
*^ere  are  not  to  be  double  portions,  but  the  children  who 
^e  provided  for  by  a  previous  instrument  are  to  bring 
^at  previous  portion  into  hotchpot.     That  is  the  whole 
P^ciple  of  the  cases. 

It  seems  to  me  it  would  be  equally  correct  to  speak  of 
^^  legacy  as  adeemed  whether  the  will  were  made,  after 
^^^  before  the  settlement ;  and  I  think  in  the  early  cases 
^xne  confusion  has  been  introduced  between  the  satis*- 


(a)  14  Bea.  463« 


TOL.  II. 
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faction  of  portions  and  the  satisfaction  of  debts.  It 
was  only  after  a  great  deal  of  discussion  that  it  was 
settled  that  these  two  kinds  of  satisfaction  stood  on  a 
totally  different  footing.  As  Lord  Eldan  expresses  it  in 
Trimmer  v.  Bayne : — "  The  rule  is  settled  that  where 
a  parent  or  person  in  loco  parentis  gives  a  legacy  as  a 
portion,  and  afterwards  upon  marriage  or  any  other 
occasion  calling  for  it  advances  in  the  nature  of  a  portion 
to  that  child,  that  will  amount  to  an  ademption  of  the 
gift  by  the  will,  and  this  Court  will  presume  he  meant  to 
satisfy  the  one  by  the  other.  It  differs  from  the  perform- 
ance  or  satisfaction  of  a  covenant  in  this,  that  the  Court 
overlooks  small  differences  in  the  circumstance  of  that 
which  is  proposed  to  be  given,  and  that  in  satisfaction  of 
which  it  is  intended  to  be  given.  The  Court  does  not 
inquire  whether  the  portion  by  the  will  is  entirely  and 
absolutely  to  the  child,  or  what  is  afterwards  advanced  in 
this  form  a  settlement  upon  marriage,  which,  not  being  a 
performance  of  a  covenant  or  satisfaction  of  a  debt,  yet  is 
a  presumed  satisfaction  of  the  intended  portion." 


The  Vice- Chancellor  Wigram  puts  it  in  the  same  way. 
He  expands  it  perhaps  a  little  in  the  case  that  was  cited 
of  Kirk  V.  Eddowes.  He  says : — "  In  the  preceding 
observations  I  have  supposed  the  ^£8000  to  have  been 
given  to  Mrs.  Kirk  absolutely,  it  was  in  fact  given  to  her 
for  life  for  her  separate  use,  with  remainder  to  her 
children  as  a  class,  and  it  remains  to  be  seen  whether 
that  circumstance  alters  the  case.  My  opinion  is  that  it 
makes  no  difference.  I  do  not  mean  to  decide  that  a 
legacy  to  A.  can  be  adeemed  by  a  mere  advance  to 
another  person  than  A.  That  might  be  simple  revoca- 
tion and  not  ademption.  Nor  do  I  mean  to  decide  that 
if  in  this  case  the  bequest  had  been  to  Mrs.  Kirk  for  life, 
with  remainder  to  children  living  at  the  time  and  named 
in  the  will,  the  bequest  to  the  children  could  have  been 


Ohiohksteii. 
Judgment. 


0ASE8  m  OHANCEEY.  161 

aSeeted  by  the  advance  in  question.    I  give  no  opinion         1864. 

in  that  case.     But  here  I  find  a  legacy  to  Mrs.  Kirk  for      Cotkntrt 

her  separate  use,  with  remainder  to  her  children  as  a 

class;  that  I  think  is  in  the  nature  of  a  portion  to  the 

daoghter  herself.    It  is,  in  fact,  a  common  way  of  dealing 

with  a  lady's  portion  upon  the  occasion  of  her  marriage. 

A  provision  for  herself  and  her  children  after  her  is  the 

Me  of  her  portion.    I  find  her  in  effect  requesting  her 

father  to  advance  part  of  her  fortune  to  her  husband,  and 

he  does  so,  declaring  at  the  time  what  his  testamentary 

dispositions  are  between  his  son  and  daughter." 

I  collect  from  these  cases  that  the  whole  doctrine  stands 

on  a  totally  different  ground  from  that  of  satisfaction 

prq}erly  so  called.    The  question  simply  is,  does  a  father 

intend  to  give  a  double  portion  to  his  child  ?   The  answer 

is  no.   The  presumption  is  to  the  contrary,  and  that  pre- 

siunption  will  exist  unless  there  are  considerable  differ- 

^tices  in  the  limitations.    That  is  the  expression  generally 

^^  in  the  cases,  though  weight  is  not  given  to  it  in 

-^^rham    v.  Lord   Wharton.     A  more  correct  way   of 

'dewing  the  case  is  this.     If  the  gift  be  dealt  with  in  the 

^riinary  mode  of  portions, — for  there  are  various  modes 

"^31  which  portions  are  given  to  children  and  in  which  they 

^re  settled, — but  if  it  falls  within  any  of  the  oi*dinary 

%odes,  and  there  is  nothing  singular  or  extraordinary 

«r  peculiar  in  the  gift  by  the  father  to  the  child  by  way 

of  portion,  then  it  is  considered  that  the  double  portion 

is  not  intended,  and  the  doctrine  of  satisfaction  of  the 

one  by  the  other  (or  as  it  seems  to  me  really  and  in  truth 

the  bringing  the  one  into  hotchpot  before  any  benefit 

can  be  taken  from  the  other)  will  arise. 

Now  as  regards  the  particular  case  before  me,  the 
settlement  is  in  the  ordinary  form.  A  sum  of  £10,000  is 
covenanted  to  be  paid  by  the  father  to  the  trustees  at  any 

M   2 
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time  on  six  months*  demand,  and  it  is  to  be  settled  for 
the  benefit  of  the  wife  and  her  husband  for  their  lives, 
then  to  go  to  the  children  followed  by  limitations  giving 
the  absolute  control  to  the  wife,  and  an  ultimate  limitation 
to  her  next  of  kin.  That  is  the  common  mode  of  settle- 
ment.  Now,  when  we  come  to  the  will,  assuming  that  there 
were  no  children  at  the  date  of  the  will,  which  is  about 
fifteen  years  after  the  marriage,  the  provisions  are  just  the 
ordinary  provisions  for  the  portion  of  a  daughter,  supposing 
that  daughter  had  no  children,  and  that  none  were  con* 
templated.  If  the  limitations  had  been  as  they  were  in 
Lady  Thynne  v.  Lord  OUngall,  to  children  in  the  one 
case  by  the  marriage  in  question,  and  in  the  other  case 
to  children  generally,  that  is  to  say,  a  totally  different 
class  of  children,  the  distinction  would  have  been  much 
greater.  Here  I  find  every  possible  indication  of  a  desire 
to  promote  equality  between  the  two  daughters.  The 
pictures  are  to  be  selected  alternately,  the  eldest  having 
her  choice  of  the  first  picture.  That  is  apparently  the 
testator's  mode  of  making  an  equal  division  of  the  chattels. 
Then  when  he  comes  to  dispose  of  the  bulk  of  the 
residue,  it  is  given  in  this  form.  There  are  a  series  of 
cross  limitations  of  this  character :  one  daughter.  Lady 
John  Chichester,  takes  for  her  life,  with  a  power  of 
appointment  by  will  during  her  husband's  life,  but  with 
no  power  to  include  her  husband.  Then  after  his  death 
there  is  a  power  giving  her  the  most  absolute  control 
It  is  one  entire  provision  for  her,  no  children  are  men* 
tioned ;  and  supposing  the  testator  to  have  assumed  the 
non-existence  of  children,  it  is  the  simplest  possible 
form.  Then  there  is  a  limitation  over  to  the  other 
daughter  in  exactly  the  same  form  and  way.  In  the 
settlement  the  limitation  over  went  to  the  next  of  kin, 
and  here  it  is  limited  over  to  the  other  daughter  in 
this  way,  and  this  failing,  then  to  a  Mr.  Bevan.  The 
other  share  is  dealt  with  in  the  same  way.     It  is  given  to 
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Jin.  Paul  first,  and  then  with  power  to  her  to  appoint  by         1864 
will,  excluding  her  hnsband,  then  exactly  in  tlie  same 
way,  to  the  first  daughter,  and  in  default  of  both,  to  Mr. 
BevatL 


Judffment, 


[Mr.  BoU. — There  are  children  of  Mrs.  Paul,  though 
none  of  Lady  John  Chichester.] 

The  Vice- Chancellor. — This  should  have  appeared 
before.    I  think  it  is  an  ingredient  in  the  case.     Still  the 
portion  to  Lady  Chichester^  which  is  the  one  I  am  dealing 
with,  is  not  the  less  a  portion.     The  testator  having  pro- 
vided in  the  first  place  for  her  children  in  the  settlement, 
finding  her  without  children,  gives  her  a  portion  without 
providing  for  children.    Li  several  of  the  cases  that  have 
occnnred  there  has  been    a    lump    sum  given  to  the 
daughter  instead  of  the  sum  given  by  the  settlement.    A 
testator  may  deal  in  various  ways  with  a  portion :  some- 
^Unes  he  settles  it,  and  if  he  settles  it  on  the  daughter, 
^xid  on  her  husband,  it  is  not  the  less  her  portion,  as  Lord 
^^lion  says,  though  the  husband  is  living.    It  may  be  the 
^^t  way  of  providing  for  her  on  marriage,  to  give  a  life 
^^terest  to  the  husband.     It  is  not  the  less  dealt  out  as 
^er  portion.     Here  both  provisions  are  equally  portions. 
"^  do  not  think  there  is  sufficient  distinction  to  take  the 
^^ase  out  of  the  rule  against  double  portions,  seeing  that 
'tlie  daughter  would  have  the  full  benefit  of  the  fimd 
^tber  way. 

One  difficulty  had  occurred  to  my  mind,  which  might 
have  been  serious  with  regard  to  Mr.  Bevan^s  position. 
Bat  I  do  not  think  the  difficulty  arises  here ;  still  a  diffi- 
culty might  have  arisen  as  to  what  would  have  to  be  done 
if  there  were  two  different  dispositions  in  remainder — Mr. 
Sevan  in  one  case,  and  somebody  else  in  the  other.  After 
these  limitations  to  the  daughters,  the  question  would  be. 
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Chichester. 
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whether  or  not  you  could  say  that  the  settlement  made 
fifteen  years  before  was  to  take  from  him  a  portion  of 
the  property  given  to  him  by  the  will,  I  think  the  answer 
would  be  this :  even  if  there  had  been  two  different  persons, 
you  would  say  the  testator's  primary  object  was  to  provide 
for  the  daughter.  He  gives  the  daughter  full  control  over 
the  fund,  securing  it  from  the  claims  of  her  husband.  In 
other  words,  it  is  giving  her  the  absolute  interest,  and  it 
is  only  if  she  does  not  choose  to  exercise  that  absolute 
interest  that  the  limitation  over  to  Mr.  Bevan  takes 
effect.  It  is  the  fund  thus  given  to  her  which  alone  can 
reach  him  in  reversion.  She  was  the  primary  object — the 
person  to  be  provided  for.  In  other  words,  it  is  only  her 
portion  in  which  Mr.  Bevan  is  interested  in  remainder. 
If  therefore  the  law  presumes  that  double  portions  are 
not  intended,  then  the  consequence  must  follow,  and  the 
only  question  is>  whether  the  limitation  over  would  be  a 
sufficient  indication  that  the  fund  ought  not  to  be  dealt 
with  or  treated  as  a  portion.  I  do  not  think  it  is.  Now 
in  most  of  the  cases,  the  expression  **  considerable  differ- 
ence'*  is  used,  as  explaining  what  would  amount  to 
evidence  of  a  contrary  intention.  I  cannot  say  that  I 
find  here  any  considerable  difference ;  none  so  consider- 
able as  in  the  case  of  Lady  Thynne  v.  Lord  OlengaUf  where 
the  provisions  were  for  totally  different  classes  of  children. 
But  it  was  said  in  each  case  to  be  a  daughter's  provision, 
and  being  a  daughter's  provision  the  double  portion  was 
not  to  take  effect.  In  Durham  v.  Lord  Wharton  also, 
there  were  certainly  not  inconsiderable  differences.  In 
that  case  the  Yice-Chancellor  of  England  held  that  the 
differences  were  not  such  as  to  affect  the  application  of 
the  rule.  His  decision,  however,  went  on  another  ground, 
a  very  intelligible  one,  that  the  sum  was  declared  to  be 
in  satisfaction  of  d65000,  and  could  not  be  in  satisfaction 
of  a  different  sum,  though  ultimately  it  was  held  to  be  so. 
The  House  of  Lords  overruled  the  decisions  of  the  Vice- 
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Chancellor  and  Lord  Brougham,  and  held,  that  notwith- 
standing that  difficulty  in  the  settlement,  the  rule  was  to 
apply,  and  certainly  the  dicta  must  be  taken  as  going  the 
fall  extent  of  saying,  that  even  considerable  differences, 
whatever  may  be  the  meaning  of  that  word,  are  not  to  be 
regarded.  Here  I  do  not  find  considerable  differences, 
because  it  was  held  in  Kirk  v.  Eddowes,  that  a  sum  in 
gross  may  be  compared  to  a  sum  limited  to  the  wife  for 
life,  then  to  the  husband,  and  then  to  the  children,  both 
being  treated  as  the  daughters'  portions.  Here  you  have 
a  gift  omitting  the  children's  interest,  but  giving  the 
daughter  full  control  in  every  possible  way.  It  appears 
to  me  quite  as  effective  a  portion  as  a  sum  given  in  gross. 
I  do  not  think  any  possible  argument  can  be  raised  from 
the  fact  of  the  husband  making  a  provision  also;  that 
Teiy  point  occurred  in  Durham  v.  Lord  Wliarton.  All 
the  judges,  the  Vice-Ghancellor  of  England,  as  well  as 
the  House  of  Lords,  held,  that  that  had  nothing  to  do 
with  the  matter.  A  portion  is  not  less  a  portion  because 
by  ^ving  it  you  purchase  for  her  a  husband  and  a  good 
provision  besides.  The  Vice-Ghancellor  Wigram  said 
he  should  have  thought  that  a  fortiori,  after  having 
secured  her  all  these  advantages,  the  settlor  could  not 
have  meant  her  to  take  the  benefit  of  a  double  portion. 
It  is  not  necessary  to  go  as  far  as  tliis.  It  is  sufficient 
to  say  that  in  Durham  v.  Lord  Wharton  the  circumstance 
occurred,  and  was  not  held  to  obviate  the  conclusion. 
Neither  does  the  fact  of  the  provision  being  by  bond  or 
covenant  make  any  difference.  Sail  v.  Hill  was  a  case 
in  which  a  bond  was  given  to  the  husband  for  his  own 
benefit,  and  Lord  St.  Leonards  thought  that  satisfaction 
of  a  bond  to  the  husband  could  not  be  predicated  of  a 
legacy  given  to  the  wife  by  will.  But  in  Lady  Thynne  v. 
Lord  OlengaU,  it  was  a  bond  given  to  the  trustees  only, 
like  the  covenant  here  to  settle  a  further  sum.  Therefore 
on  the  whole  I  must  declare,  that  the  defendant.  Lady 
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AfinfUe. 


Caroline  Mary  Chicliesterf  is  not  entitled  to  the  benefits 
given  her  by  the  will  in  one  moiety  of  the  testator's 
residuary  estate,  without  first  deducting  therefrom  the 
JBIO^OOO  secured  by  the  covenant 


Let  the  residue  be  ascertained ;  out  of  Lady  J.  Chichester's  moiefy 
pay  £10,000  to  her  trustees,  and  pay  the  dividends  of  the  remainder 
to  her,  and  those  of  the  other  moiety  to  her  sister. 

Affirmed  on  appeal,  the  L.  J  J.  di^ering. 
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Dtcembcr  Idth, 

Charity  Land-~ 

JReference  at  to 

Title— Special 

Cimdiliont — 

Land*  Olauset 

Act—Biikop  of 

London's  Cast — 

Co$t9, 


Ex  PARTE   THE 


GOVERNORS  OF  CHRIST'S 
HOSPITAL. 


T: 


HIS  was  a  petition  by  the  Governors  of  Chrisfs 
Hospital  for  the  investment  in  land  of  a  number  of  sums 
of  money  which  had  been  paid  into  Couii;  under  the  Lauds 
Clauses  Consolidation  Act. 


The  sum  which  it  was  proposed  to  invest  was  £20,790, 
and  was  composed  of  the  following  sums  of  Consols,  viz., 
£1,403  :  138.  :  4d.  paid  in  by  the  City  of  London,  under 


The  Court  wiU 

not  approve  of 

the  purchaae  of 

land  by  trustees 

for  a  charity 

under  very 

special  conditions  of  sale,  but  will  order  a  general  reference  as  to  title,  with  liberty  to  apply 

to  the  Judge  in  Chambers  for  leave  to  waive  any  particular  requisitions. 

On  a  petition  for  re-investment  of  several  unequal  sums  of  money  paid  into  Court  under 
the  Lands  Clauses  Act  by  a  variety  of  dififerent  bodies,  the  mere  inequality  of  such  sums, 
however  great,  is  not  a  ground  for  departing  from  the  rule  as  to  the  apportionment  of  costs 
laid  down  in  the  Bishop  of  LondorCt  case  ;  nor  yet  that  only  a  portion  of  the  fund  paid  in 
by  any  particular  company  is  proposed  to  be  taken  for  investmeut.  Sernbie,  this  rule 
will  only  be  departed  from  in  cases  of  "  oppression : "  for  instance,  where  a  particular 
company  has  been  brought  frequently  before  the  Court  for  the  investment  of  small 
instaimenta. 
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^Che    powers   of   the  London  Bridge    Approaches  Act;  1864. 

^458  :  7s.  :  lOd.  paid  in  by  the  Midland  Bailway  Com-       ex  parts 
a?any ;  £238  :  15«.  :  2d.  by  the  Epsom  and  Leatherhead  ™  ^oJIfg^g'** 
DElailway  Company ;    £351  :  Is.  :  3d.  by  the  Ware,  Had-       Hospital. 
.^lam,  and  Buntingford  Eailway  Company;    £224  :  IBs.       staument, 
'fcy  the  Colne  Valley  and  Halstead  Eailway  Company; 
^1,985  :  16«. :  lid.  by  the  Cii^  Commissioners  of  Sewers ; 
-=£3,604  :  18«.  :  8d.  by  the  Metropolitan  Board  of  Works ; 
^13,146  :  13s.  :  lOd.  by  the  North  London  Bailway  Com- 
pany ;  and  of  as  much  as  might  be  necessary  of  a  sum  of 
^7,898  :  3«.  :  lOd.  Consols,  paid  in  by  the  Great  Northern 
3Udlway  Company. 

The  petition  stated  that  an  agreement  had  been  entered 
Snto  between  their  agent  and  Mr.  Sowton,  as  solicitor  for 
'the  vendors,  for  the  sale  to  them  of  certain  hereditaments 
for  the  price  of  £16,500 ;  and  that  they  had  also  bought,  at 
certain  sales  of  property  by  the  Court,  other  property  to 
the  value  of  £4,290.     The  conditions  of  sale  of  the  larger 
purchase  were  very  special,  and  required  the  purchasers 
(among  other  things  of  a  similar  nature)  to  admit  the 
identity  of  the  parcels  upon  the  evidence  of  a  statutory 
declaration  of  the  vendors'  solicitor  that  the  property  had 
been  enjoyed  according  to  the  title  for  upwards  of  forty 
years ;  and  not  to  require  the  vendors  to  distinguish  be- 
tween certain  hereditaments  which  had  been  acquired  up- 
wards of  sixty  years  ago  from  other  hereditaments  acquired 
more  recently ;  and  to  assume  that  certain  sums  charged 
upon  the  hereditaments  by  a  will  dated  1796,  and  a  settle- 
ment made  in  1797,  had  been  paid  off;  and  they  pro- 
vided that  the  title  to  certain  lots  should  commence  with 
indentures   of  lease  and  release   dated   as  recently  as 
December,  1838;   and  that  the  purchaser  should  not 
require  the  concurrence  in  his  conveyance  of  any  person 
having  only  an  equitable  estate  in  the  land,  nor  require 
any  person  concurring  in  such  conveyance  in  respect  of 
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1864.  a  legal. title  to  enter  into  any  covenant  except  the  cove- 

Ex  PABTB       Q^^t  against  incumbrances. 

THE  QOVBBNOBS 

OF  Christ^b  _— _ 
Hospital. 
Mr.  Freeling,  for  the  petitioners,  asked  for  an  order  as 

rffument.       prayed,  and  that  the  title  might  be  referred  to  Mr.  Lewin^ 

one  of  the  Conveyancing  Counsel  of  the  Court,  before 

whom  it  had  been  already. 

[The  Yice-Chancellob  remarked  that  the  conditions 
of  sale  were  very  peculiar.  He  would  not  refer  the  title 
in  the  ordinary  way  to  inquire  whether  a  good  title  was 
made  out  *' according  to  the  conditions,"  but  would,  if 
desired,  refer  the  title  generally  to  one  of  the  convey- 
ancing counsel  (Mr.  Lewin  if  desired),  with  liberty  to 
apply  to  the  Judge  in  Chambers  for  leave  to  dispense 
with  any  particular  requisition.  Much  too  great  laxity 
had,  he  said,  been  gaining  ground  amongst  the  advisers 
of  those  who  had  to  manage  trust  property,  and  there 
was  a  disposition  to  rest  satisfied  with  imperfect  titles. 
He  could  not  approve  of  such  a  practice ;  and  he  could 
not  permit  these  trustees  to  take  a  defective  title,  even 
though  it  might  be  in  accordance  with  this  contract.  At 
the  same  time,  after  any  particular  point  had  arisen,  and 
when  its  bearing  on  the  whole  title  was  distinctly  to  be 
seen,  the  parties  might,  if  they  pleased,  apply  to  the 
Judge  in  Chambers  for  leave  to  waive  it :  he  would  then 
be  in  a  position  to  see  whether  it  could  or  not  be  safely 
dispensed  with.] 

On  the  point  of  costs — 

Mr.  RendaU,  for  the  Colne  Valley  Eailway  Company, 
submitted,  that  the  rule  laid  down  in  the  Bishop  ofLoi%don'$ 
Case  (a)  did  not  apply  to  a  case  of  such  grievous  inequality 

(a)  Ex  parte  the  Bishop  of  London^  2  De  G.  F.  J.  14 ;  and  see  Re 
Lord  LonBdaWa  8.  K  11  W.  E.  410;  Ee  ByronU  Estate,  1  De  G. 
J.  S.  358. 
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as  this,  where  the  sum  paid  in  by  his  clients  was  only 
£220,  and  there  were  some  of  the  others  as  high  as 
£10,000. 
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Mr.  r.  Stevens,  for  the  Great  Northern  Eailway  Com-  Argtmetu. 
pany,  said  that  it  was  admitted  that  that  rule  did  not 
apply  in  cases  of  hardship  {London,  Chatham,  and  Dover 
Bailway  Case  (a,) )  and  he  urged  that,  inasmuch  as  only  a 
portion  of  his  clients'  fund  was  taken,  and  they  would  be 
exposed  at  some  future  time  to  the  cost  of  a  second  peti- 
tion, whereas  all  the  other  companies  concerned  had 
their  respective  funds  exhausted  on  this  occasion,  this 
was  a  case  of  such  hai*dship  as  to  take  it  out  of  the  rule. 

Mr.  A.  E.  Miller,  for  the  City  of  London,  asked  that 
the  costs  payable  by  his  clients  should  be  borne  by  the 
funds  applicable  to  the  purposes  of  the  London  Bridge 
Approaches  Act  (6). 


Vice-Chancellor  Sir  W.  Page  Wood  : — 


I  do   not   see  any  reason  for  departing  in  this  case 

firom  the  settled  rule  as  to  the  apportionment  of  costs  in 

matters  of  this  nature.     True,  that  rule  does  not  apply 

in  cases  of  *'  oppression,"  as  when  a  particular  company 

has  been  vexed  by  a  number  of  petitions,  while  other 

companies  are  let  off  with  one  only ;  but  I  do  not  see 

anything  of  that  kind  here ;  and  it  is  now  well  settled 

that  the  landowner  may  come  to  have  his  money  invested 

by  instalments  in  such  portions  as  may  be  convenient  to 

himself,  without  considering  in  the  least  the  interest  of 

the  company  or  other  body  which  has  taken  the  land, 

(a)  In  re  Merton  College,  1  De  G.  J.  S.  361. 
(6)  4  Will  IV.  0.  xiii. 


Judgment, 
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SO  long  as  the  proceeding  is  bondjidef  and  without  malice, 
or  that  wantonness  which  this  Court  treats  as  such. 

It  is  also  clear  that  mere  inequality  of  price  is  not  a 
ground  for  departing  from  the  general  rule:  that  rule 
was  fixed  expressly  to  meet  the  case  of  inequality  of 
price ;  and  also  it  determines  how  far  the  price  is  to  be 
an  element  in  the  apportionment,  viz.,  to  the  extent  of 
the  stamp  duty ;  and  beyond  that,  the  Court  acts  on  the 
principle  that  the  purchase  of  a  small  estate  may  be  just 
as  expensive  as  that  of  a  large  one.  The  rule  laid  down 
in  the  case  which  has  been  mentioned  must,  therefore,  be 
followed  in  this  case. 


There  will  be  the  declaration  Mr.  Miller  asks  for,  as 
regards  the  proportion  payable  by  the  City  of  Lofidon. 
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July  I6th,  nth. 

Mortgage — 

ComoUdatian-^ 

PrtorUy— 

Middlesex 

Begiitry  Aet-^ 

Time  of 
JlegiMlraHon, 


NEVE  V,  PENNELL. 
HUNT  V.  NEVE. 


D. 


AVID    HUGHES,    the    well-known    solicitor     of 
Gresham  Place,  was  for  some  time  before  he  absconded 


A  mortgagee,  having  a  number  of  mortgages  over  different  properties,  all  created  by  the 
eame  mortgagor,  is  entitled,  as  against  a  puisne  mortgagee  of  one  of  these  properties,  to  consoli- 
date all  his  mortgages.  And  tlus  right  is  not  affected  by  the  circumstance  that  such  puisne 
mortgagee  is  really  prior  in  point  of  date,  and  merely  postponed  by  the  operation  of  the 
Registry  Act ;  nor  by  the  circumstance  that  the  mortgage,  in  respect  whereof  the  right  to 
consolidate  is  claimed,  is  equitable  merely,  and  that  the  puisne  mortgagee  had  no  notice 
thereof. 

An  agreement  that  a  deposit  of  title-deeds  of  lands  in  Middlesex  shall  be  made  to  secura 
the  payment  of  a  debt,  containing  a  provision  that  a  legal  mortgage  shall  be  given  upon 
demand,  is  a  document  requiring  registration  under  the  Act  (9  Anne,  c.  20). 

Where  two  deeds  are  both^registered  in  the  Middlesex  Begistry  on  the  same  day  and  at  the 
same  hour,  that  which  is  denoted  by  the  earlier  number  must  be,  in  the  absence  of  direct 
evidence  to  the  contrary,  presumed  to  have  been  first  registered.  Such  priority  of  registration 
is,  in  the  absence  of  notice,  sufficient  imder  the  Act  to  give  priority  of  chaiTje  to  a  mortgage 
posterior  in  date  to  that  created  by  the  deed  so  subsequently  registered. 
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from  this  country,  as  hereinafter  mentioned,  largely  con- 
(semed  in  speculations  with  building  land.  Amongst 
other  property  acquired  by  him  in  the  course  of  these 
speculations  were  certain  lands  at  Dalston,  belonging  to 
Sir  WHliam  Fowle  Fowle  Middletan^  Bart.,  in  respect  of 
"which  the  questions  in  these  causes  arose. 

By  certain  agreements  under  seal  respectively  the  10th 
of  October,  1846,  the  16th  of  March,  1847,  and  the  13th  of 
April,  1847,  made  between  the  said  Sir  William  Middleton 
of  the  one  part,  and  one  Henry  Palmer  of  the  other  part. 
Sir  WiUiam  covenanted  with  Palmar  that  he  would  grant 
leases  for  ninety-eight  years  of  those  lands  to  Palmer,  or 
such  persons  as  he  should  appoint,  as  and  when  mes- 
suages of  a  certain  specified  class  should  be  built  thereon. 
The  rents  reserved  by  these  leases  were  to  be  reserved  to 
Sir  WiUiam  and  his  heirs ;  but  it  was  stipulated  that,  so 
soon  as  a  sufficient  number  of  such  leases  had   been 
granted  to  secure  to  Sir  William  annual  rents  amounting 
in  the  whole  to  £687  105.,  the  remainder  of  such  leases, 
as  and  when  they  became  grantable,  should  be  granted 
at  peppercorn  rents. 


1863. 


Hunt 

V. 

Nevb. 
SiatemeiU, 


Immediately  upon  the  execution  of  these  agreements, 
^enry  Palmer  entered  upon  the  lands  affected  thereby 
^spectively,  and  he  and  his  assigns  committed  several 
acts  of  ownership  thereon,  by  laying  out  roads,  erecting 
l>nildings,  &c. 

By  a  number  of  deeds,  which  were  duly  stated  in 
both  the  bills  in  these  causes,  and  ultimately  by  an  in- 
denture dated  the  31st  of  December,  1851,  and  made 
between  WiUiam  Overton  of  the  one  part,  and  David 
EugheM  of  the  other  part  (being  one  of  a  large  number  of 
deeds  of  even  date,  executed  upon  the  dissolution  of  the 
partnership  theretofore   existing  between    Overton    and 
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Hughes),  all  the  interest  of  Henry  Palmer  in  these  agree- 
ments and  the  lands  affected  thereby  became  duly  vested  in 
David  Hughes. 

Various  houses  were,  in  accordance  with  these  agree- 
ments, erected  on  the  said  lands,  and  various  leases  were 
granted  by  Sir  W.  Middleton  to  different  persons  in  re- 
spect thereof;  and  prior  to  the  month  of  November,  1856, 
rents  amounting  to  the  whole  sum  of  j£687  10a.  per 
annum  had  been  thereby  reserved,  so  that  Hughes  was 
on  and  after  the  said  November,  1856,  entitled  to 
require  that  all  future  leases  of  further  portions  of  the 
lands  in  question  should  be  made  at  peppercorn  rents. 

Hughes  was  the  confidential  solicitor  of  Ebenezer  JZunf, 
one  of  the  Defendants  in  the  original  suit  and  the  Plain- 
tiff in  the  cross  suit,  and  at  the  date  of  the  execution  of 
the  indenture  next  hereinafter  stated,  he  had  in  his  hands 
for  investment  on  Hunts  behalf  a  large  sum  of  money 
belonging  to  him,  and  he  proposed  to  Hunt  that  the 
money  should  be  lent  to  himself  {Hughes)  upon  the 
security  of  a  transfer  of  certain  charges  upon  a  fund  in 
court,  then  lately  held  by  one  Mr.  Hendrie  (since  de- 
ceased), and  on  a  mortgage  of  the  Dalston  property, 
which  was,  as  he  assured  Hunt,  and  as  was  the  fact, 
totally  unincumbered.  Hunt  agreed  to  this  proposal,  and 
thereupon  Hughes  caused  a  mortgage  to  be  prepared  from 
himself  to  Hunt  of  the  Dalston  estate  (and  the  other 
securities  mentioned),  to  secure  the  repayment  of  a  sum 
of  £4,450  and  interest. 


Upon  the  execution  of  this  mortgage,  Hughes  handed 
over  to  Hunt  a  bundle  of  deeds  which  he  represented  to 
be  the  title  deeds  of  the  property  comprised  in  the  mort- 
gage, but,  in  fact,  none  of  the  deeds  relating  to  the 
Dalston  estate  (called  in  the  pleadings  the  *' Dalston  Agree- 
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2nent8  ")  were  included  in  sucli  bundle,  which  in  reality 
consisted  merely  of  the  mortgage  deed  to  Hunt  and  the 
documents  relating  to  Mr.  Hendrie^s  securities,  which 
^ere  then,  as  Hughes  well  knew,  utterly  worthless. 

At  that  time  Hughes  was,  and  for  twenty  years  pre- 
Tionsly  had  been,  Hunt's  solicitor,  and  Hunt  received  this 
bundle  of  deeds  without  the  slightest  suspicion  of  foul 
play,  and  put  the  same  into  his  deed-box  without  untying 
the  bundle  or  making  any  examination  of  its  contents, 
further  than  a  cursory  examination  of  the  mortgage  deed 
itself,  to  see  that  it  related  to  the  Dahton  estate,  and  this 
bundle  remained  undisturbed  and  unexamined  in  his 
deed-box  till  after  Hughes  had  absconded. 


1863. 


Statement. 


In  the  month  of  March,  1857,  the  Dalston  Agreements 
were  deposited  by  Hughes  with  WiLliam  Tanner  Neve^ 
the  Plaintiff  in  the  original  suit  and  Defendant  in  the 
cross  suit,  to  secure  the  repayment  of  a  loan  of  £3,000 
made  by  Neve  to  Hughes. 

By  an  agreement  not  under  seal,  dated  27th  of  June, 
1857,  and  made  between  Hughes  of  the  one  part,  and  Neve  of 
the  other  part,  it  was  agreed  that  Neve  should  retain  these 
deeds  (amongst  others),  "  and  the  several  lands,  grounds^ 
messuages,  buildings,  mortgage  debts,  and  premises 
therein  respectively  comprised,  to  secure  the  repayment 
of  a  further  sum  of  £4,000  and  interest."  This  agree- 
ment contained  a  provision  that  Hughes  would,  upon 
demand,  execute  proper  legal  mortgages  of  the  property 
comprised  in  the  deposited  deeds  for  securing  the  repay- 
ment of  the  said  sum  and  interest. 


By  an  indenture,  dated  the  6th  of  April,  1858,  the 
Dalaton  estate  was  further  mortgaged  to  Neve  to  secure 
the  repayment  of  a  sum  of  £10,000  (which  consisted  of 
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a  number  of  old  debts,  including  the  said  sum  of  £3,000, 
but  not  the  said  sum  of  £4,000)  and  interest.  This 
mortgage  was  duly  registered  in  Middlesex ;  but  neither 
Hunt's  mortgage  of  4th  of  November,  1856,  nor  Neve*8 
agreement  of  27th  of  June,  1857,  were  so  registered  until 
the  time  hereinafter  mentioned. 

On  the  occasion  of  taking  this  last  mortgage,  Neve 
inquired  of  Sir  William  Middleton*8  solicitors  whether 
they  knew  of  any  charges  affecting  Hughes'  interest  in 
the  Dalston  estate,  and  received  a  reply  to  the  effect  that 
they  did  not  know  of  any  such  charge. 

It  appeared  to  have  been  Hughes*  practice  to  mortgage 
his  property  as  often  as  he  could  to  clients  of  his  own, 
and  when  no  more  could  be  extracted  from  them  to  offer 
the  same  to  independent  mortgagees,  carefully  concealing 
from  them  the  existence  of  the  prior  mortgages.  It  ap- 
peared also  that,  partly  by  transfer  and  partly  as  the 
original  mortgagee,  nearly  all  these  independent  mort- 
gages had,  before  the  institution  of  this  suit,  become 
vested  in  Neve.  The  mortgages  so  vested  in  him  were 
of  considerable  amount,  and  were  stated  in  Court  to  ex- 
ceed £60,000,  while  the  value  of  the  property  comprised 
therein  was  alleged  not  to  exceed  £58,000. 

On  the  20th  of  July,  1858,  Hughes  suddenly  absconded 
and  went  to  Australia,  leaving  behind  him  debts  to  clients 
and  others,  over  and  above  the  value  of  the  securities 
held  therefor,  to  the  amount  of  £90,000  or  thereabouts. 


Immediately  on  discovering  that  Hughes  had  so  ab- 
sconded. Hunt  put  his  affairs  into  the  hands  of  Messrs. 
Lawless  and  Nelson,  his  solicitors  in  these  suits,  and  they 
at  once  gave  notice  to  Sir  William  Middleton*s  solicitors 
of  his  claim.     They  also  wrote  a  letter  to  Neve,  dated  the 
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S8th  July,  1858,  in  which  they  gave  him  notice  that  Hunt 

was  a  mortgagee  of  the  DaUton  estate.     This  letter  was 

delivered  at  Neve'i  house  on  the  morning  of  the  29th 

July,  prior  to  the  registration  hereinafter  mentioned  of 

the  mortgages  hereinbefore  specified  in  that  behalf,  but 

Nepe  did  not  receive  the  same,  and  was  not  aware  of  its 

existence,  till  some  hours  after  such  registration  had  been 

effected.     On  the  29th  July,  1858,  Neve  caused  the  said 

agreement  of  the  27th  July,  1857,  to  be  registered  in 

MiddUsex.  The  indorsement  of  such  registration  upon  the 

said  agreement  was  as  follows  : — "A memorial  registered 

the  29th  day  of  July,  1858,  at  11  o'clock.    No.  764."    On 

the  same  day,  and  at  the  same  hour,  Hunt's  mortgage  of 

the  20th  November,  1856,   was   also   registered.     The 

indorsement  of  such  registration  upon  this  mortgage  was 

as  follows  : — "  A  memorial  registered  the  29th  day  of  July, 

1858,  at  11  o'clock.    No.  768." 

Evidence  was  given  on  both  sides  with  a  view  of  show- 
ing that  the  respective  messengers  attended  at  the  opening 
of  the  office,  so  that  the  registration  must  have  taken 
place  at  the  earliest  possible  moment;  but  the  Court 
treated  this  as  insufficient  to  affect  the  presumption 
arising  from  the  numbers  indorsed  in  the  deeds. 

Under  these  circumstances  both  Neve  and  Hunt  claimed 
to  be  first  mortgagees  of  the  Dalston  estate.  An  attempt 
was  made  to  settle  this  question  by  a  special  case  under 
Sir  Oeorge  Turner's  Act,  but  this  was  not  proceeded 
with.  The  original  Bill  set  out  all  the  mortgages  vested 
in  Neve,  and  prayed  foreclosure  as  to  all,  and  that  Neve 
might  be  permitted  to  consolidate  his  mortgages  so  as  to 
be  redeemed  entirely,  or  not  at  all. 


In  August,  1858,  Hughes  was  duly  adjudicated  a  bank- 
rupt, and  Hunt  and  three  others  were  appointed  his 
assignees. 
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1868.  On  this  Bill  the  assignees  disclaimed  all  interest  in 

the  property,  but  Hunt  answered,  setting  up  the  aforesaid 
claim  to  priority,  and  various  other  defences. 


Hunt  also  filed  the  Cross  Bill  for  foreclosure  as  to 
^!!flf*         DaUton    on   the  footing  of  his  being  first  mortgagee 
Statemau,      thereof. 

The  causes  now  came  on  for  Hearing. 

Various  issues  in  fact  were  raised  between  the  parties, 
and  Neve  was  cross-examined  at  great  length  in  open 
court,  with  a  view  to  show  that  he  had  actual  or  con- 
structive notice  of  other  charges  at  the  time  when  he 
advanced  his  money  on  these  securities,  or  some  of  them ; 
and  also  to  fix  him  as  mortgagee  in  possession  with 
certain  items  of  wilful  default ;  but  at  the  conclusion  of 
such  cross-examination  the  counsel  for  Hunt  admitted 
that  that  part  of  the  case  failed. 


Argumnt  Sir  Hugh  Cairns,  Q.C.,  Mr.   Gifard,  Q.C.,  and  Mr. 

WlckenSy  for  Neve. 

We  have  no  controversy  with  the  assignees  of  Hughes 
as  such.  The  sole  question  arises  between  us  and  Hunt, 
and  relates  to  the  sixth  security  mentioned  in  the  Bill, 
that  on  the  Dalaton  estate. 

The  priority  of  the  mortgages  on  this  estate  turns  on 
the  construction  of  the  Registry  Act ;  there  is  no  sub- 
stantial dispute  upon  the  facts. 

Our  memorandum  was  a  document  capable  of  registra- 
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tion.  Wright  y.  Stanfield  (a),  which  seems  to  he  an  au- 
thority against  this  proposition,  is  OYerruled  by  Moore  v. 
Culverhouse  (b) ;  and  the  same  mle  has  heen  established 
at  law  where  there  is  a  memorandum :  Sumter  y.  Cooper 
(c).     Besides,  the  document  has  been  in  fact  registered. 


The  allegations  of  notice  fail.  The  letter  of  28th  ^rgwmao, 
July,  eyen  if  we  had  receiyed  it  before  registration,  would 
liaye  been  too  late,  as  our  money  had  been  previously 
adyanced :  EUey  y.  Lutyens  (d).  Very  express  notice  is 
necessary  in  order  to  postpone  a  registered  document : 
mfolland  y.  Stainbridge  (e) ;  Wyatt  y.  Barwell  (/).  Con- 
etmctiye  notice  is  wholly  insuflficient  for  this  purpose: 
Jluex  y.  Baugh  (g).  Equitable  mortgages  by  deposit 
"^ere  not  invented  till  after  7  Anne ;  but  they  came  within 
^e  mischief,  and  the  words,  of  the  Act ;  '^  deeds  and  con- 
veyances "  (ft).    Assuming  that  we  have  this  priority,  we 

are  clearly  entitled  to  consolidate  our  mortgages :  Selby 

1.  Pomfret  (t)- 

Mr.  A.  E,  Miller t  for  the  defendants  other  than  Hunt, 
consented  to  a  decree  for  foreclosure  absolute. 

Mr.  Rolt,  Q.C.,  and  Mr.  A.  E.  Miller,  for  Hunt  :— 

Six  points  are  raised  upon  the  pleadings. 

Ist  Had  Neve  such  constructive  notice  as  will  do  away 
with  the  questions  as  to  registration  altogether  ?  This 
point,  in  our  opinion,  fails  upon  the  evidence,  and  we 
desire  to  abandon  it. 


(«)  27  Beav.  8. 
(h)  27  Beav.  639. 
(e)2B.  AAd.  226. 
{d)  8  Hare,  159. 
(«)  8  Vet.  478. 


(/)  19Ve8.  436. 
iff)  1  Y.  &  C. ;  C.  C.  620. 
(h)  8.  1. 

(i)  9  W.  R.  398.  8.  c.  on  appeal 
Id.  583. 
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2ndly.  Was  the  conduct  of  Hunty  in  not  examining  the 
deeds  detained,  so  negligent  as  of  itself  to  postpone  him? 
The  affirmative  of  this,  though  raised  in  the  answer  to 
the  Cross  Bill,  was  not  argued  at  the  Bar,  and  could  not, 
consistently  with  the  decisions  in  CoUyerv.  Finch  (a),  and 
Hunt  V.  Elmes  (6),  he  supported. 

[This  was  admitted  by  Mr.  Oiffard.'] 

Srdly.  Has  the  mortgage  for  £10,000  priority  over 
ours? 

As  it  was  admittedly  registered  before  ours,  this  will 
depend  upon  whether  it  was  susceptible  of  registration. 

The  Act  says  (c),  "  Whereby  any  hereditaments  may 
be  in  anywise  affected  at  law  or  in  equity."  If,  therefore, 
the  mortgagee,  Hughes,  had  any  estate,  legal  or  equitable, 
to  affect,  this  mortgage  would  be  prior  to  ours.  But  he 
had  no  such  estate :  merely  an  inchoate  right  of  action 
to  enforce,  as  and  when  houses  were  built,  and  not  sooner, 
a  covenant  to  grant  leases ;  and,  as  this  deed  admittedly 
relates  merely  to  land  on  which  no  houses  had  been  bmlt, 
nothing  passed  by  it,  and  therefore  it  was  not,  nor  was 
any  one  of  the  three  competing  documents,  an  instru- 
ment capable  of  registration ;  the  Act,  therefore,  does  not 
apply,  and  the  instruments  take  effect  in  order  of  date: 
therefore  we  are  first. 

If  your  Honour  is  with  us  on  that  point,  the  subse- 
quent questions  become  immaterial ;  but  supposing  that 
we  are  wrong  in  this,  then  we  must  consider, — 

4thly.  Has  the  memorandum  of  27th  July,  1858,  priority 
over  Hunt* 8  mortgage  ? 


(a)  5  H.  L.  Cas.  905. 


(c)  B.  1. 


(6)  2  De  G.  F.  J.  678. 
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This  win  depend  on  two  questions :  1868. 

(a.)  Was  this  document  capable  of  registration? 
Wright  y.  Stanfield  (a)  is  a  distinct  authority  that  it  was 
not,  and,  if  that  be  so,  we  are  at  all  events  prior  to  the 
JS4,000  claim.  It  is  said  that  this  case  is  overruled  by 
Moore  v.  Cidverhome;  but  there  you  had  a  document  ArgutMiu. 
purporting  to  create  a  present  charge,  which  is  not  the 
case  here. 


(b.)  Is  there  any  priority  in  fact?  The  date  of  regis- 
tration must  be  determined  from  the  indorsement,  and  if 
it  appears  therefrom  that  the  deeds  were  registered  at  the 
same  moment,  then  the  case  is  not  within  the  Act,  and 
the  common  rule,  qui  prior  est  in  tempore,  &c.,  must 
apply.  The  Act  (b)  only  requires  the  day  to  be  noted; 
elsewhere  (c)  it  speaks  of  "  day,  hour,  and  time,"  but  it 
nowhere  gives  any  priority  in  respect  of  actual  order  in 
the'  book.  This  is  done  by  the  Irish  Act  (d),  and  the 
difference  which  exists  in  this  respect  between  the  two 
Acts  is  commented  upon  by  Lord  Redesdale  in  BusheU  v. 
BwheU  (e). 

Suppose  two  documents  put  into  the  Registrar's  hands 
at  the  same  instant,  he  must  register  one  by  an  earlier 
number  than  the  other,  he  cannot  bracket  them.  He 
would  then,  on  Neve^s  contention,  have  the  power  of  arbi- 
trarily,  it  might  be  corruptly,  determining  which  should 
have  priority. 


But  if  that  would  not  be  so,  supposing  it  affirmatively 
proved  that  the  deeds  were  presented  for  registration  at 
the  game  instant,  neither  will  it  be  so  when  they  appear 

(a)  6  Jar.,  N.  S.  6. 

(h)  s.  19. 

(c)  8.  6.  98. 


{d)  6  Anne,  o.  2,  a.  4. 

{e)  1  Boh.  &  Lef.  90 ;  see  page 


180 


OASES  m  CHANOEEY. 


1868. 


HUHT 
V. 

Kevb. 
Arffvmeni, 


by  the  indorsement  to  have  been  registered  at  the  same 
time.  The  practice  of  the  office  for  nearly  160  years  has 
been  to  take  no  notice  of  fractions  of  an  hoar,  and  the 
Court  will  not  do  so  either.     ''  De  minimis  non  curat  lex/' 

5thly.  Supposing  that  we  are  prior  mortgagees  as  to 
this,  but  Neve  is  first  as  to  his  £10,000  mortgage,  the 
question  will  arise,  has  he  a  right  to  tack  as  against  us  ? 

This  right  is  incident  to  a  legal  estate  alone :  PhiUipB  y. 
Phillips  (a)  y  Fagg  V,  James  if)).  And  here  a  legal  estate 
is  outstanding  in  the  trustees  of  Sir  W.  MiddletorCs  BiU, 
as  against  whom  neither  of  these  parties  has  any  supe- 
rior equity  sufficient  to  bring  them  within  the  rule  in 
MaundreU  v.  Mauiidrell  (c). 

Lastly,  has  Neve  a  right  to  consolidate  his  securities  ? 

This  right  has  never  been  allowed  in  respect  of  a  mere 
equitable  estate  in  land. 

The  principle  on  which  it  depends  is  laid  down  in 
Jones  V.  Smith  {d)  to  be  that  a  mortgagor  is  not  to  be 
helped  against  a  mortgagee's  legal  right  so  long  as  any- 
thing is  due  to  the  mortgagee.  Lord  Alvanley*s  decision 
in  that  case  was  reversed  by  the  House  of  Lords,  but  the 
principle  has  never  been  denied. 

In  Holmes  v.  Turner  (e),  Lord  Justice  Turner  explicitly 
adopted  this  view. 

In  SeWy  v.  Pom/ret  (/),  the  mortgagor  had  the  legal 
estate  in  the  property  in  which  there  was  a  surplus ;  it 
is  immaterial  that  the  deficient  mortgage  was  merely 
equitable.     So  also   in   Tassel  v.   Smith  (g),  which  has 

(a)  31  L.  J.,  Ch.  321.  {d)  2  Vea.  j.  372. 

(6)  6  L.  T.  675,  and  on  appeal,  [e)  7  Hare,  367,  xi. 

8  L.  T.  5.  (/)  Ubi  sup. 

(c)  10  Ves.  246.  {g)  2  De  G.  &  J.  713. 
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carried  the  priiioiple  further  than  any  other  case  has 
done. 

[TheViCB-CHANOELLOB  referred  to  Watts  v.  Syme8(a).] 

Mr.  Miller. — That  case  turned  on  the  fact  that  the 

plaintiff  had  put  himself  in  the  shoes  of  the  mortgagor, 

ms  against  whom  there  was  a  personal  right.    The  only 

X>oint  really  at  issue  in  that  case  was  whether  a  plaintiff 

coming  for  foreclosure  could  claim  to  consolidate,   or 

whether  the  right  was  not  confined  to  a  defendant  resisting 

redemption.     Besides,  the  mortgaged  property  there  was 

outstanding  personal  estate,  the  doctrines  of  this  Court 

applicable  to  which  differ  materially  from  those  applicable 

to  realty. 

If  it  should  be  decided  that  the  plaintiff  is  not  entitled 
to  consolidate,  then  we  consent  to  a  decree  for  foreclosure 
absolute  in  respect  of  all  the  mortgages  not  affecting  the 
Dalaton  estate ;  but  if  he  is  so  entitled,  then  we  must 
bave  an  account  against  him  as  mortgagee  in  possession 
of  all  the  properties,  with  annual  rests. 

[The  Yice-Changellob  called  for  a  reply  on  the  4th 
point  only.] 

Mr.  Giffard  in  reply : — 

There  is  no  distinction  between  this  memorandum  and 
that  in  Moore  v.  Culverhouee.  Sumter  v.  Cooper  only 
shows  that  an  equitable  mortgage  by  deposit  without  any 
memorandum  may  be  good  against  a  registered  deed,  a 
principle  well  established. 

The  distinction  between  an  assignment  of  a  chose  in 
Action,  such  as  we  have  here,  and  a  declaration  of  trust,  is 

(a)  1  De  G.  M.  &  Q.  240. 
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exploded  by  Kekewich  v.  Manning  (a).  Both  the  grounds 
therefore,  on  which  it  is  contended  that  this  document 
was  not  susceptible  of  registration^  fail. 

Great  inconvenience  would  arise  if  smaller  divisions 
of  time  than  an  hour  are  to  be  disregarded:  a  deed 
registered  at  11.59  would  have  priority  over  another 
prior  in  date  registered  at  12.1,  while  the  latter  would  be 
postponed  to  a  third  prior  still  in  date  registered  at 
12.50.  No  search  could  make  a  purchaser  safe,  unless  he 
waited  till  the  hour  was  just  about  to  strike. 

The  rule,  "  De  minimis,"  &c.,  is  not  of  universal  appli- 
cation (b). 

He  also  referred  on  this  point  to  Maud  v.  Barnard  (c) ; 
Gunn  V.  Honeyman  {d) ;  Le  Neve  v.  Le  Neve  (e) ;  Fits- 
wiUiams  case  (/). 

Section  6  of  the  Act  makes  it  the  duty  of  the  Registrar 
to  register  the  memorials  as  he  receives  them,  therefore 
the  earlier  number  must  have  been  the  sooner  received. 
*^  Omnia  prsesumuntur  rit^  esse  acta." 


Judgment,         ViCE- CHANCELLOR   SiR  PaGE   WoOD  : — 

This  case  has  been  extremely  ably  argued. 

The  question  of  fact,  as  to  notice,  was  very  properly 
abandoned  at  the  Bar.  It  was,  no  doubt,  a  great  misfor- 
tune for  Mr.  Neve  that  he  trusted  a  man  so  utterly  unfit  to 


(a)  1  De  G.  M.  &  G.  176. 
\h)  2  Sweet's  BlaokBtone,  14th 
Ed.  21. 

(c)  2  Burrow,  812. 

{(i)  2  B.  &  Al.  400. 

\e)  1  Vez.  64. 

(/)  6  Rep.  32  b.    See  33  b. 


*<  The  law  in  divers  oases  will  in 
constraotion  oonsider  two  distinct 
times  in  one  instant  (which  in 
truth  is  not  any  time),  yet  no 
case  can  be  put,  that  by  any  con- 
struction three  times  may  be 
admitted  in  one  iustant." 
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be  trosted  as  Hughes  has  proved  to  be ;  but  there  is  not  the         1868. 
slightest  ground  for  imputing  that  trust  to  him  as  a  fault. 

The  points  of  law  have  been  in  substance  reduced  to 
two  questions :  1st.  The  right  of  Mr.  Neve  to  consolidate 
liis  securities ;  and  Sndly.  The  effect  of  the  Eegistration 

Act.  JvdgmeiU, 


On  the  first  point ;  whether  Mr.  Neve  is  or  not  entitled 
to  say, ''  I  stand  on  all  my  securities  taken  together  as 
one,  and  require  that  all  be  redeemed  or  none ;  *'  I  assume 
that  the  question  regarding  the  £4,000  mortgage  is  out 
of  the  way.  With  that  question  I  will  deal  hereafter, 
merely  saying  here,  that  if  I  decide  that  Mr.  Hunfs 
mortgage  is  an  intervening  security,  then  the  right  to 
consolidate  as  against  him  would  not  extend  to  the 
mortgage  which  I  should  thus  have  determined  to  be 
puisne  to  his. 

I  assume,  without  discussion,  that  the  £10,000  mort- 
gage, which  was  registered  more  than  a  year  before  either 
of  the  others,  has  priority  over  them  both,  and  that  it 
stands  unquestionably  as  the  first  mortgage  over  this 
estate.  Again,  I  take  it  to  be  clear  that  Watts  v.  Symes 
rules  this  case  to  the  extent  of  determining  that  any  one 
having  a  mass  of  securities  from  the  same  mortgagor,  can 
say,  "  Whatever  may  have  been  done  after  my  security 
was  effected,  I  am  not  to  be  thereby  affected,  I  am  to  be 
in  the  same  position  against  all  the  incumbrancers  puisne 
to  me  as  I  am  in  against  the  mortgagor ;  *'  and  I  do  not 
think  that  a  mortgagee  who  asserts  this  right  need  him- 
self have  the  legal  estate.  The  right  does  not  seem  to 
me  to  be  founded,  as  that  of  tacking  proper  is,  upon  any 
principle  connected  with  the  legal  estate:  the  earlier 
cases  turned  entirely  on  a  right  to  resist  redemption, 
unless  the  plaintiff  in  the  redemption  suit  paid  the  whole 
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considered  that  if  the  mortgagee  himself,  whether  he  had 
the  legal  estate  or  not,  interposed  actively  as  a  plaintiff  in 
a  suit  for  foreclosure,  the  right  to  consolidate  could  not  be 
insisted  upon :  that  view  has  been  overruled  by  the  late 
authorities,  and  it  clearly  never  could  have  been  an 
JudgmenL  answer  on  principle  for  the  mortgagor  to  have  said,  "  I 
claim  to  redeem  separately,  because  you  have  not  the 
legal  estate ; "  the  mortgagee  might  have  replied,  '*  You 
cannot  avoid  the  effect  of  your  debt  to  me  by  any  conside- 
ration of  that  sort."  Moreover,  in  Watts  v.  Symes,  there 
was  no  legal  estate ;  that  was  a  case  of  an  equitable  re- 
versionary interest  merely,  and  yet  the  Lords  Justices 
held  that  the  person  having  this  equitable  interest  could 
not  be  redeemed  separately. 


!Mr.  Miller  endeavoured  to  avoid  the  effect  of  that  case 
by  saying  that,  in  the  ordinary  case,  a  second  incum- 
brancer had  notice,  by  the  very  fact  that  he  was  a  puisne 
incumbrancer,  that  the  prior  mortgage  might  be  con- 
solidated with  others,  and  that,  as  a  purchaser  pro  tanto  of 
the  equity  of  redemption,  he  must  be  presumed  to  have 
taken  it  subject  to  all  the  equities  attaching  thereto; 
but  he  said  that,  as  there  was  no  such  prior  incum- 
brance in  existence  at  the  date  of  Hunts  mortgage,  this 
rule  would  not  apply ;  and  that,  therefore,  there  could  be 
no  consolidation  in  this  case.  The  argument  is,  in 
effect,  *^  I  come  in  as  first  incumbrancer  in  point  of  time, 
and,  but  for  the  operation  of  the  Registry  Act,  I  would 
be  first  in  point  of  right  also ;  I  could  not,  therefore, 
have  known  that  I  was  taking  an  equity  of  redemption ; 
simply  because  that  was  not,  in  fact,  the  case ;  and  there 
was,  therefore,  nothing  to  lead  me  to  the  knowledge 
that  I  was  taking  a  security  which  might  be  made  sub- 
ject to  this  right :"  but  then  he  knew  that  he  was  taking 
the  security  of  land  in  a  register  county,  and  he  must 
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be  taken  to  have  known  that  the  Legislature  has  said 
tliat  such  a  security,  if  unregistered,  is  a  fraud ;  and  he 
should,  therefore,  have  seen  that  his  incumbrance  was 
registered,  being  aware,  as  I  must  consider  him  to  have 
been,  that  he  was  liable  to  be  postponed  by  a  subsequent 
egistered  incumbrance. 


1868. 


It  appears  to  me,  therefore,  that  the  argument  is  not 
sound ;  and  that  this  gentleman  is  in  the  same  position 
CL8  if  he  had  taken  a  security  which  on  the  face  of  it  was 
m  second  mortgage  merely. 

As  regards  the  £10,000, 1  did  not  hear  a  reply.     The 
^ct  (a)  applies  in  express  terms  to  all  "  deeds  and  con- 
veyances whereby  any  hereditaments  may  be  in  anywise 
affected  at  law  or  in  equity."     On  this  the  argument  is, 
that  these  building  agreements,  which  are  undoubtedly 
deeds,  are  not  deeds  by  which  any  land  can  be  affected, 
because  Hughes  has  no  rights  directly  affecting  the  land 
nntil  leases  are  granted,  and  leases  are  only  to  be  granted 
niien  the  houses  are  built.      And   it   is   admitted  that 
this  is  waste  land.    I  look  upon  the  transaction,  how- 
eyer,  as  a  sale  of  this  leasehold  interest  upon  certain 
conditions ;  and  I  do  not  think  that  any  one  can  say  that 
the  land  is  not  affected  in  equity.     Although  it  is  true 
that  no  estate  passed  to  Palmer  or  Hughes  until  leases 
were  granted  in  pursuance  of  the  covenant,  the  land  was 
bound  as  security  for  the  due  performance  of  the  cove- 
nant from  the  moment  that  Sir  W.  Middleton  affixed  his 
seal  to  the  articles  of  agreement ;  and  the  right  which 
Bughes  thus  acquired  against  the  land  was  assigned  to 
the  plaintiff,  who  has  thus  obtained  a  first  charge  there- 
c»i  by  the  operation  of  the  Registry  Act. 


JudgmenL 


The  real  contest  has  been  about  the  competing  mort- 
(a)  8.  1. 
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1868.  gages  for  £4,000.     The  mortgagor  signed  an  instmment, 

not  being  a  deed  under  seal,  by  which  he  recites  a  de- 
posit of  several  deeds  (including  those  nowin  question),  and 
agreed  that  the  mortgagee  should  continue  to  hold  the 
deeds  and  lands,  and  that  these  should  be  charged  with 

the  sum  therein  mentioned.     That  is  an  instniment 

Judgment,  affecting  land ;  seal  or  no  seal,  it  is  a  charge  affecting 
the  land  in  equity.  The  words  of  the  statute  are,  as  I 
have  pointed  out,  **  deeds  and  conveyances/'  and  the  seventh 
clause  speaks  of  more  writings  than  one,  and  seems  to 
extend  to  the  case  of  writings  which  are  not  "  deeds," 
and  therefore  to  contemplate  documents  not  under  seal 
as  within  the  purview  of  the  Act. 


See  what  the  consequence  would  be,  were  I  to  hold 
otherwise.  The  Act  is  a  remedial  Act,  directed  against 
secret  and  fraudulent  incumbrances;  and  it  expressly 
enacts  that  non-registration  shall  be  considered  as  fraud. 
It  has  been  strongly  pressed  upon  me  that  this  word 
''  fraudulent,*'  as  used  in  this  Act,  is  merely  a  synonym 
for  **  void,"  and  has  no  relation  to  what  this  Court  calls 
fraud  ;  and  it  is,  of  course,  open  to  the  observation,  that 
to  hold  the  contrary  is  to  say  that  conduct  which  is  frau- 
dulent in  Middlesex  is  honest  in  Essex.  To  that  the 
Court  can  only  reply,  that  the  Legislature  has  chosen  to 
say  that  it  shall  be  so. 


What,  then,  would  be  the  result  of  holding  that  the 
difference  of  seal  or  no  seal  carried  with  it  the  dif- 
ference of  liability  or  non-liability  to  registration? 
It  would  obviously  open  the  door  to  the  very  frauds 
intended  by  the  Legislature  to  be  excluded,  by  enabling 
any  person  desirous  of  making  a  secret  incumbrance  to 
do  so  with  perfect  security,  by  merely  omitting  to  aflSx  a 
seal  to  the  instrument.  The  Master  of  the  Rolls  seems 
to  have  been  affected  by  this  consideration  in  Moore  v. 
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Culverhouse^  which    he  distinguished    from    Wright  v.  1868. 

JStanJUld.     So  far  as  the  two  cases  can  stand  together, 

^liis  case  seems  to  me  more  analogous  to  Moore  v.  Cidver- 

Aatue  ;  and  if  they  are  to  be  taken  as  incompatible,  I  think 

"fchat  that  case,  which  not  only  was  later  in  date,  but  also 

seems  from  the  report  to  have  been  more  fully  argued, 

^md  in  which  his  former  decision  was  brought  to  the       Judi^menL 

Judge's  notice,  is  the  safer  authority  to  follow. 


It  appears  to  me  singular  that  Sumter  v.  Cooper  should 
liave  been  thought  to  be  an  authority  for  the  proposition 
that  an  instrument  not  under  seal  need  not  be  registered. 
That  was  a  case  simply  of  a  deposit  of  deeds  without  any 
writing  at  all,  and  there  was  nothing  which  could  be 
registered;   that  might,  indeed,  introduce  the  mischief 
intended  to  be  remedied  in  another  form ;  but  it  was  one 
which  the  machinery  furnished  by  the  Act  cannot  meet ; 
which  is  not  the  case  where  there  exists  a  document 
capable  of  being  placed  on  the  register.     That  this  docu- 
ment is  capable  of  registration  does  not  admit  of  doubt, 
for  it  has  been,  in  fact,  registered. 

Then  the  last  point  with  which  I  have  to  deal  is  the 
q^uestion  of  priority  in  fact,  and  I  think  that  the  case  on 
that  also  is  in  favour  of  the  plaintiff. 


The  Act  (a)  declares  that  every  deed  must  be  taken  as 
firaudulent  and  void  unless  registered  before  the  registra- 
tion of  another  deed  with  which  it  comes  into  competition. 
It  is,  therefore,  the  duty  of  every  one  who  takes  land  in 
Middlesex  as  security  to  see  that  his  charge  is  registered 
before  any  subsequent  dealing  with  the  land  has  been 
recorded  on  the  register. 

Then  it  is  made  the  duty  of  the  Begistrar  to  note  the 
(a)  Sect.  1. 
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**  day,  hour,  and  time  *'  of  registration ;  and  he  is  required  to 
number  the  memorials  and  to  file  them  in  the  order  of 
time,  &c.,  and  "  to  enter  them  in  the  order  in  which  they 
come  to  his  hands."  In  this  case  we  have  a  certificate 
from  the  Registrar  that  both  these  mortgages  were  entered 
at  11  o'clock  in  the  forenoon  of  the  same  day,  and  I  am 
asked  to  conclude  that  they  were  placed  in  the  hands  of 
the  Registrar  at  the  same  instant  or  at  times  which,  on  the 
"  de  minimis,  &c.,**  principle,  this  Court  will  hold  to  have 
been  the  same  instant.  I  think  that  I  must,  on  the  con- 
trary, hold  that  the  Registrar  performed  his  duty  accurately ; 
and  must,  therefore,  hold  that  the  documents  in  question 
were  registered  in  the  order  in  which  they  came  to  his 
hands,  and  then  when  I  find  one  of  them  numbered  764 
and  the  other  768 1  must  take  it  that  the  document  having 
the  earlier  number  reached  his  hands  first. 


If  the  case  put  in  argument,  of  two  competing  me- 
morials being  thrust  into  his  hands  at  the  same  instant, 
were  to  happen  in  actual  practice,  he  would  be  obliged  to 
exercise  his  own  judgment  as  to  which  of  them  should 
be  registered  first ;  and  I  should  hold  this  Court  con- 
cluded by  the  fact  of  such  prior  registration,  unless  and 
until  it  was  found  that  the  Registrar  had  not  exercised 
that  judgment  honestly,  but  had  either  acted  corruptly 
or  in  some  manner  inconsistent  with  the  exercise  of  an 
impartial  discretion  in  the  matter. 


I  cannot,  therefore,  accede  to  the  argument  that  these 
certificates  are  certificates  of  simultaneous  registration. 
Were  that  so,  it  would  be  necessary  for  every  man  to  wait 
before  registering  his  memorial  till  the  new  hour  was  just 
about  to  strike,  so  as  to  be  sure  that  any  deed  registered 
in  fact  later  than  his  would  be  marked  as  registered  at  a 
later  hour,  a  course  of  proceeding  which  would  have  the 
absurd  consequence  of  producing  the  very  evil  suggested 
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in  the  argument,  of  a  number  of  memorials  being  simul- 
taneously presented  for  registration.  I  am  bound  to 
think  that  No.  764  was  first  registered,  and  that  it  came 
first  to  the  Registrar's  hands. 
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Declabb  the  plaintiff  entitled  to  priority  both  as  to  his  £10,000 
and  his  £4,000  mortgages  in  the  Dalston  estate  in  the  pleadings 
mentioned^  and  declare  that  he  is  entitled  to  consolidate  all  his 
mortgages,  so  that  none  of  them  can  he  redeemed  without  the 
others. 


1863. 


Minutes  of 
X/ecttCm 


Take  the  usual  account  of  what  he  has  received,  or  but  for  his 
wilful  default  might  have  received,  against  the  plaintiff  as  mortgagee 
in  possession,  with  all  just  allowances,  including  in  such  allowances 
all  sums  expended  for  necessary  repairs  or  for  the  sewerage  on  the 
DahUm  estate  mentioned  in  the  bill.  Inquire  whether  any  interest 
was  in  arrear  on  any  and  which  of  the  plaintiff's  securities  at  the 
respective  times  at  which  he  took  possession  of  the  property  com- 
prised therein  respectively ;  and  if  it  shall  appear  that  the  interest 
was  not  in  arrear  on  any  of  such  respective  occasions  of  taking  pos- 
setsion,  then  in  taking  the  account  of  the  security  or  securities  in 
napeot  thereof  possession  was  so  taken,  let  annual  rests  be  made. 

Decbee  redemption  by,  or  foreclosure  against,  the  defendant  Hunt 
in  the  usual  manner  upon,  or  in  default  of,  payment  by  him  of  what 
shall  be  found  due  at  foot  of  such  accounts. 

DscxEE  immediate  foreclosure  absolute  against  the  other  defen- 
dants, and  against  Hunt  so  far  as  he  represents  Hughes^ s  estate. 


( 
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March  Sth^  9tL 
Conditixm— 
EeHrcUnl  of 
Marriage — Se- 
cond Marriage 

of  a  Man. 
Bequest  to  tea- 
tator^s  widow; 
during  widow- 
hood, remainder 
to  his  son-in-law 
**  during  the 
term  of  his 
natural  life  or 
marriage  again/' 
with  a  gift  over 
"after  the 
decease  or  mar- 
riage  "  of  the 
son-in-law. 

Held  on  the 
construction, 
that  this  was  a 
gift  for  life  or 
until  marriage, 
and  not  a  gift 
with  a  condition 
of  defeasance  on 
marriage. 

Whether  a 
condition  de- 
feating a  gift  to 
a  man  on  his 
second  marriage 
is  good  or  bad, 
quaera 


EVANS  V.  ROSSER. 


HIS  case  came  on  upon  demurrer. 


The  Bill  stated  as  follows : — David  Cornelius  by  his 


will  devised  and  bequeathed  his  freehold,  leasehold,  ancB 
personal  estate  to  his  wife  for  life,  in  case  she  should  so^ 
long  continue  his  widow,  with  remainder  to  his  son-in- 
law,  the  PlaintifiF,  Thomas  Evans  (in  the  said  will  describe  J 
as  married  to  the  testator's  daughter  Elizabeth^  since 
deceased),  to  hold  to  him  and  his  assigns  for  and  during  the 
term  of  his  natural  life,  or  marriage  again  with  any  other 
person  except  his  (the  testator's)  daughter  Elizabeth,  it 
being  his  will  and  desire  that  no  part  of  his  said  estate 
should  descend  or  go  by  right  of  representation,  or  be 
devised  or  bequeathed  to  any  other  person  or  persons  but 
to  his  relatives,  representatives,  and  descendants,  and 
those  of  his  (testator's)  wife.  And  from  and  immediately 
after  the  decease  or  marriage  of  his  said  son-in-law  the 
PlaintifiF,  Thomas  Evans,  the  testator  devised  and  be- 
queathed one  moiety  of  his  said  freehold,  leasehold,  and 
personal  estate  unto  and  between  his  (testator's)  next  of 
kin  living  at  the  time  of  the  decease  of  his  said  son-in- 
law  the  PlaintifiF,  Thomas  Evans,  in  case  he  survived  his 
(the  testator's)  wife  Mary,  or  in  case  he  did  not  survive 
her,  then  his  (the  testator's)  next  of  kin  living  at  the  time 
of  his  said  wife's  decease.  And  as  to  the  other  moiety, 
unto  and  between  the  next  of  kin  of  his  said  wife  Mary 
living  at  the  time  of  the  decease  of  the  PlaintifiF,  in  case 
he  survived  his  (the  testator's)  wife  Mary,  or  in  case  he 
did  not  survive  her,  then  the  next  of  kin  of  his  said  wife 
Mary  living  at  the  time  of  her  decease.  And  as  to  all 
the  rest,  residue,  and  remainder  of  his  estate  whatsoever 
and  wheresoever,  the   testator  devised   and  bequeathed 
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the  same  to  his  said  wife  Mary  absolutely,  and  appointed 
her  sole  executrix. 

The  testator  died  possessed  of'  certain  personalty, 
leaTing  his  wife  surviving,  who  proved  the  will,  and  died 
in  1853  without  having  married  again,  and  having  ap- 
pointed the  Defendants  her  executors,  who  duly  proved 
her  will  and  became  the  legal  personal  representatives  of 
the  original  testator.  On  the  21st  of  September,  1862, 
the  Plamtiff  married  a  second  wife,  and  the  Defendants 
refused  to  continue  the  payment  to  him  of  the  income 
nnder  the  testator  s  will. 

The  Bill  prayed  a  declaration  that,  notwithstanding  his 
second  marriage,  the  Plaintiff  was  entitled  for  life  to  the 
income  of  the  property  devised  and  bequeathed  by  the 
testator's  will. 

To  this  Bill  the  Defendants  demurred. 


1864. 


StatemtnL 


Mr.  Bolt,  Q.C.,  and  Mr.  Ckitty,  for  the  demurrer : —  Argumrnt. 

The  will  is  not  very  artistically  worded,  but  there  is 
?nite  enough  in  the  gift  of  the  income  explained  by  the 
gift  over  on  the  "  decease  or  marriage  "  of  the  Plaintiff, 
^  enable  the  Court  to  read  it  as  a  gift  to  the  Plaintiff 
Witilhis  second  marriage.  Such  a  gift  is  perfectly  good 
^  all  cases  if  it  does  not  take  the  form  of  a  condition 
Bubsequent,  and  the  rule  that  limitations  shall  be  con- 
ned as  conditional  limitations  where  possible,  and  not 
^  conditions,  removes  all  doubt  as  to  the  reading  of  this 
^ :  Wehb  v.  Grace  (a) ;  Fearne,  Cont.  Rem.  (b) ;  Right  v. 
(!(>fnpton  (c) ;  Heath  v.  Lewis  (d) ;  Brown  v.  Cutter  {e) ; 
ff^^ry.  Richards  (/). 


(a)  2  Ph.  701. 
{h)  9th  ed.  273. 
(e)  9  Eaat,  267. 

TOl.  IL 


[d)  3  D.  M.  &  G.  954. 

(e)  Sir  T.  Rayra.  427. 
(/)  24  L.  J.  Ch.  488. 
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Even  when  the  restraint  on  marriage  takes  the  form  of 
a  condition  it  is  good  when  it  relates  to  a  second  mar- 
riage. It  was  first  decided  that  a  condition  to  restrain 
the  marriage  of  a  man's  own  widow  was  anobjectionable, 
and  in  Newton  v.  Marsden  (a)  the  same  rule  was  held  to 
apply  to  a  restraint  on  the  second  marriage  of  any  woman. 
The  reasoning  in  Lowe  v.  Peers  {b),  on  which  your 
Honour's  decision  partly  rested,  is  equally  applicable  to 
all  second  marriages,  whether  of  a  man  or  a  woman.  If 
such  a  condition  is  good  in  a  custom  it  cannot  be  bad  in 
a  will,  because  customs  must  be  reasonable,  and  the  free- 
bench  of  a  widower  under  the  custom  of  gavelkind 
ceases  on  his  second  marriage:  Robinson  on  Gavel- 
kind (c);  Co.  Litt.  by  Butler  (d);  Viner's  Ab.  Tit.  Gavel- 
kind, D.     They  also  referred  to  Jordan  v.  Holkham  («). 


Mr.  James,  Q.C.,  and  Mr.  Karslake,  for  the  Bill : 


This  is  clearly  a  condition,  if  indeed  the  gift  ought  not 
to  be  read  according  to  the  strict  words  as  including 
the  whole  duration  of  a  second  marriage.  The  Defen- 
dants' case  is  not  strengthened  by  calling  it  a  conditional 
limitation.  All  these  cases  are  conditional  limitations, 
because  conditions  proper  only  ai'ise  in  common  law 
estates,  and  then  they  are  construed  as  in  terrorem.  The 
question,  therefore,  never  does  arise  on  a  true  condition, 
and  the  distinction  drawn  by  the  authorities  would  be 
more  accurately  expressed  by  saying  that  a  simple  limita- 
tion until  marriage  is  good,  while  on  a  limitation  for 
life,  defeasible  at  an  earlier  period  in  the  event  of  mar* 
riage,  the  defeasance  is  bad.  Both,  however,  are  condi- 
tional limitations,  and  this  is  a  conditional  limitation  of 
the  second  kind,  because  it  defeats  the  estate  for  life 


(a)  2  J.  &  H.  356. 

(6)  4  Burr.  2225. 

(c)  Ed.  1822,  178,  203. 


{d)  30  a.  (n.). 
(e)  1  Amb.  209. 
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otherwise  given :  Egerton  v.  Brotvnlow  (a) ;  Feame,  Cont. 
Rem.  (6) ;  Aislabie  v.  Rice  (c) ;  RUhtan  v.  Cobb  (d), 
a  case  in  which  the  defeasance  was  held  bad  not- 
withstanding a  gift  over;  Morley  v.  Rennoldson (e) ; 
Hartley  v.  Rice  (/).  In  many  of  the  cases  there  is 
nothing  to  show  that  the  marriages  restrained  were  not 
second  marriages,  and  the  distinction  between  first  and 
second  marriages  of  men  is  unheard  of. 

[The  Vice-Chancellor. — The  custom  of  gavelkind  is 
referred  to  as  to  that.] 

Mr.  James. — The  custom  may  be  good,  just  as  a  limita- 
tion until  marriage  is  good>  and  yet  a  defeasance  in  a 
will  bad. 

The  real  test  is  this.  Is  a  vested  estate  given,  and  is 
that  estate  cut  short  upon  marriage  ?  If  so,  the  defea- 
sance is  void  whether  there  be  or  be  not  a  gift  over. 

They  also  cited  Bird  v.  Hunsdon  (g) ;  Lloyd  v.  Bran- 
ton  (A) ;  Jarm.  Wills  (i). 

Mr.  Rolt  replied. 
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Arffument, 


Vice-Chancellor  Sir  W.  Page  Wood  : — 


JudymenU 


In  the  view  I  take  of  thip  will  the  case  turns  simply 
npon  a  question  of  construction.  There  is  first  a  gift  to 
the  Plaintiff  during  life  or  second  marriage,  and  if  the 


(a)  4  H.  L.  Cas.  1. 
\h)  12,  262.  (J.  Williams'  ed.) 
(c)  3  Madd.  256. 
{d)  9  Sim.  615;   8.  C,  5  My. 
&  Cr.  145. 


(c)  2  Hare,  570. 
(/)  10  East,  22. 
(<7)2Sw.  342. 
(A)  3  Mcr.  108. 
(i)  Vol.  2,  34  et  seq. 
o  2 
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will  stopped  there  the  PlaintifiF  would  be  entitled  during'^ 
the  period  covered  by  his  second  marriage.     The  will,.^ 
however,  does  not  stop  there,  and  the  construction  must 
be    sought  from    the   whole    instrument;    and,   looking 
through  the  will,  I  find  the  meaning  clearly  explained  hy 
a  gift  over  from  and  after  the  decease  or  marriage  of  th^ 
PlaintifiF  to  the  next  of  kin  of  the  testator  and  his  wif^ 
living  at  the  decease  of  the  survivor  of  the  Plaintiff  and  th^ 
testator's  widow  who  took  the  first  life  estate.     There  is 
also  a  subsequent  limitation  of  the  whole  residue  to  the 
widow  absolutely.    Taking  these  limitations  together,  you 
have  a  clear  gift  over,  to  take  effect  on  the  decease  or 
second  maniage  of  the  Plaintiff.     The  obvious  construc- 
tion, therefore,  is  that  the  Plaintiff  is  to  take  during  his 
life  or  until  his  second  marriage. 


It  was  argued  that  the  word  until  could  not  be  supplied 
by  inference  from  the  context  in  a  case  where  tlie  effect 
of  the  gift  would  depend  on  the  nice  verbal  distinction 
between  a  gift  until  marriage  and  a  gift  for  life  defeasible 
on  marriage,  but  this  contention  is  more  ingenious  than 
sound.  The  answer  is,  that  however  refined  the  doctrine 
may  be,  you  must  (as  was  laid  down  in  Heath  v.  Lewis) 
look  to  the  testator's  meaning  to  see  which  of  these  two 
intentions  he  had.  Here  the  whole  will  irresistibly  leads 
to  the  conclusion  that  the  meaning  of  the  original  alter- 
native gift  is  that  it  is  to  take  effect  during  life  or 
celibacy.  Mr.  James  contended  that  it  was  a  cutting 
down  of  the  original  life  estate  to  the  period  of  celibacy. 
To  me  it  seems  on  the  other  hand  a  question  of  the 
duration  of  the  original  bequest.  The  question  is  how 
long  the  interest  is  to  last  ?  and  the  answer  supplied  by 
the  whole  will  is,  during  life  in  one  event,  until  marriage 
in  the  other. 


In  Heath  v.  Lewis  the  «^ift  was  to  a  lady  for  life,  if  she 
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should  so  long  continue  unmarried,  and  it  was  held  that 
it  was  a  limitation  until  marriage,  and  not  a  gift  defeasible 
on  subsequent  condition,  and  so  in  all  cases  where  you 
do  not  find  the  words  of  the  precise  kind  which  would 
import  a  strict  condition,  you  are  able  to  escape  the  diffi- 
culties which  have  sometimes  been  the  occasion  of  em- 
barrassment. The  whole  difficulty,  of  course,  arises  from 
the  refined  distinction  that  limitations  until  marriage 
may  be  good  where  limitations  defeasible  on  marriage 
would  be  bad. 
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1864. 


Judgment 


I  should  have  taken  more  time  if>  consider  my  judg- 
ment if  on  the  point  of  construction  I  had  held  this  to 
be  a  condition  subsequent  defeating  the  estate.  But  I 
read  it  as  a  gift  whose  duration  depends  on  two  altema- 
tiyes,  and  that  being  the  nature  of  the  limitation  it  is 
perfectly  good,  and  in  the  event  that  has  happened  the 
Plaintiff's  interest  is  determined.  The  demurrer  must 
therefore  be  allowed. 


i 
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Dec.  3rrf,  5th. 

Leasing  Poirers 
subject  to  Con- 
sent— Power  to 
make  Roads — 
Costs, 

"Where  a  testa- 
tor who  has 
devised  estates 
in  Bettlement 


In  Re  HURLE'S  SETTLED  ESTATES. 

J  OHN  HURLE,  of  Clifton,  by  his  wiU,  dated  the  26th 
September,  1853,  amongst  other  devises  and  bequests,  de- 
vised to  his  wife,  the  Respondent,  Mary  Hurle,  his  freehold 
will  Jver^to  the  messuage,  with  the  pleasure-ground,  garden,  and  premises 

tenant  for  life 
leasing  powers 
which  are 
expressly  to  be 
exercised  only 
with  the  con- 
sent of  a  person 
named  (devifeo 
for  life  of  con- 
tiguous pro- 
perty), the 
Court  will  not 
exercise  the 
powers  given  it 
by  the  Settled 
ICstates  Act, 
80  as  to  enable 
the  tenant  for 
life  to  dispense 
with  such  con- 
bent,  even 

though  it  appear  yet  none),  ill  strict  settlement, 

that  the  person 
whose  consent 


thereto  belonging,  then  in  his  own  occupation,  situate  near 
King's  Parade,  in  the  parish  of  Clifton,  for  her  life,  without 
impeachment  of  waste ;  and  devised  all  other  his  freehold 
messuages,  lands  and  hereditaments,  in  the  parish  of 
Clifton,  subject  to  a  rent  charge  of  £400  a-year  issuing 
thereout,  which  he  thereby  gave  his  said  widow,  with  all 
usual  powers  for  securing  the  same,  and  also  as  to  his 
dwelling-house,  devised  to  his  wife,  subject  to  her  life 
interest  therein,  to  the  use  of  his  nephew,  the  Petitioner, 
for  his  life,  sans  waste,  with  a  remainder  to  trustees,  to 
preserve  contingent  remainders,  with  remainder  to  the 
Petitioner's  first  and  other  sons  (of  whom  there  were  as 

And  in  the  will  was  con- 
tained a  power  for  the  Petitioner  during  his  life  (but 
hasM^bitraril  —  ^nevertheless  during  the  life  of  his  widow  only  with  her 
but  not  raalici-  consent  in  writing,  under  her  hand,  first  had  and  ob- 

ously — refused.         .,v  i<*i**ii*/> 

When  a  tenant  tamed),  to  grant  or  demise  m  fee-simple,  fee-farm,  or  for 
jKwer^'to  dedi^*^  terms  of  years,  for  building  purposes,  any  parts  of  the 
cate  roads  to  the  freehold  lands  devised  to  the  Petitioner  for  life;  and  the 

public  applies 

to  the  Court  for  testator    declared    that,  for    enabling  the  Petitioner  to 

the  c^"  rt^wiil  effect  such  purposes  as  aforesaid  (but  nevertheless  dur- 

roaS^to^be  ^"^  ^^^  the  testator's,  wife's  life,  with  her   consent  as 

made  only  aforesaid),  the  Petitioner  should  have,  receive  and  enjoy 

where  they  are 

either  beneficial 

to  the  property  in  its  actually  existing  state,  or  required  for  the  purposes  of  houses  then 

about  to  be  built  on  leases  then  immediately  contemplated,  and  will  not  sanction  the  laying 

out  of  roada  prospectively  upon  the  chance  that  they  may  be  beneficial  at  some  future  time  to 

the  property  in  its  then  state  :  and  the  Court  will  not  in  any  case  sell  any  portion  of  the 

property  for  the  purpose  of  making  such  roads. 
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not  only  the  powers  and  authorities  by  that  his  will 
given,  but  also  all  such  further  and  other  powers  and 
authorities  as  were  in  like  cases  given  under  settlements 
or  wills.  And  the  testator  declared  that  the  bequests 
and  provisions  therein  contained  in  favour  of  his  wife 
were  in  lieu  of  dower,  freebench,  and  thirds ;  and  upon 
the  express  condition  that  she  should  relinquish  all 
claims  under  their  marriage  settlement,  except  a  power 
of  appointing  a  sum  of  £3000,  mentioned  in  the  will. 


1864. 

In  Re 
HuRLB*s  Set- 
tled ESTATKS. 

StutemenL 


The  testator  died  on  the  27th  of  August,  1856,  and  his 
will  was  duly  proved  by  the  Petitioner. 


The  petition,  which  was  duly  consented  to  by  the 
trustees,  on  behalf  of  the  unborn  tenants  in  tail,  after 
setting  out  the  will,  and  stating  the  testator's  death, 
stated  (amongst  other  things)  that  in  order  that  the  value 
of  the  lands  in  the  parish  of  Clifton  devised  by  the  will 
to  the  Petitioner  for  life  should  be  kept  up  in  proportion 
to  that  of  adjoining  lands,  it  was  essential  that  roads 
should  be  opened,  so  as  to  bring  the  lands  to  which  the 
Petitioner  was  entitled  for  life  into  communication  with 
the  central  or  most  fashionable  parts  of  Clifton,  and  that, 
with  that  view,  the  Petitioner  was  desirous  of  making  a 
road  through  a  part  of  the  settled  lands,  from  a  point 
marked  A  to  a  point  marked  B  on  a  plan  referred  to  in 
the  petition ;  and  that  he  was  also  desirous  of  making 
other  roads  between  dififerent  other  points  indicated  on 
the  plan  ;  and  further,  that  application  had  been  repeat- 
edly made  by  the  Petitioner  to  the  Bespondent  to  consent 
to  leases  being  made  for  building  purposes  of  parts  of 
the  settled  lands,  but  that,  although  such  leases  would  be 
Tery  beneficial  to  the  estate,  she  had  refused  to  consent 
to  their  being  made.  And  it  prayed  that,  subject,  and  so 
as  not  to  affect  the  right,  estate,  or  interest  of  the  Be- 
spondent in  the  said  settled  estate,  certain  persons  therein 
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Siaiemtnt. 


named  should  be  appointed  trustees  for  the  purposes 
therein  mentioned ;  and  that  (subject  as  aforesaid)  such 
parts  of  the  settled  estate  as  the  Judge  should  approve 
of  should  be  sold  from  time  to  time  for  building  pur- 
poses, with  power  for  the  trustees  to  convey  such  lands 
with  the  consent  of  the  Petitioner  or  other  the  person  for 
the  time  being  entitled  to  the  rents  of  the  land  to  be  so 
sold,  if  of  age  and  competent;  and  that  a  power  of 
granting  building  leases  for  10,000  years  should  be  vested 
in  the  trustees,  with  the  like  consent ;  and  that,  in  ap- 
proving of  the  portions  of  the  said  settled  estate  to  be 
so  sold  or  den^ised^  such  parts  only  might  be  so  disposed 
of,  during  the  life  of  the  Bespondent,  as  might  be  built 
upon  without  injury  or  annoyance  to  the  occupier  of  the 
said  dwelling-house.  King* a  Parade  House  ;  and  that  such 
parts  of  the  said  settled  estate  as  the  Judge  should  ap- 
prove of  might  be  from  time  to  time  laid  out  for  streets, 
roads,  paths,  squares,  or  otherwise,  either  to  be  dedicated 
to  the  public  or  not,  as  the  Judge  should  direct;  and 
that  sums  sufficient  to  make  the  said  streets,  roads,  &C.9 
and  to  provide  for  the  costs  of  the  present  application, 
might  be  raised  by  sale  of  such  parts  of  the  settled  estate 
as  the  Judge  should  approve  of. 


Argument, 


The  lands  comprised  in  the  leasing  power,  which  was 
not  to  be  exercised  without  the  widow's  consent,  ad- 
joined the  dwelling-house  of  which  she  was  given  the 
life  use. 


Mr.  E.  F.  Smith  and  Mr.  Beck,  on  the  part  of  the 
Petitioner,  contended  that  it  was  of  importance  that  new 
roads  should  be  made  at  once,  with  a  view  to  having  the 
land  laid  out  for  building  purposes.  There  was  in  tlie 
will  no  power  to  make  roads,  although  there  was  such 
power  of  sale  or  leasing  as  aforesaid,  subject  to  the  con- 
sent of  the  testator's  widow.     It  would  in  any  case  have 


Ai'gumeiU, 
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leen  necessary  to  come  to  the  Court  to  get  leave   to         18^*^- 
xnake   roads  to  be   dedicated  to  the  public.     The  Re-  In  Rb 

spondent,  the  widow,  did  not  refuse  her  consent  to  the  ^j^^p  estates. 
exercise  of  the  power,  because  in  her  judgment  it  was  not 
advisable,  looking  to  the  interests  of  the  property,  for  she 
liad  never  taken  the  matter  into  consideration  at  all,  but 
merely  owing  to  some  warmth  of  feeling  that  had  existed 
"between  the  parties,  in  consequence  of  previous  litiga- 
tion, in  which  she  had  been  defeated. 

The  existence  in  a  settlement  of  a  power  to  grant 
building  leases,  did  not  preclude  the  Court  from  allow- 
ing the  provisions  of  the  Act  to  be  applied  (a).  In  the 
present  instance,  the  restriction  as  to  consent  was  only 
introduced  for  the  protection  of  the  widow's  residence, 
and  of  those  entitled  to  the  settled  estate  in  remainder, 
and  the  evidence  was,  that  those  interests  would  be  better 
provided  for  by  granting  than  refusing  the  powers 
asked. 

Sect.  29  of  the  Act  was  cited  as  to  the  power  of  raising 
the  costs  and  expenses  of  an  application  under  the  Act. 
Also  sect.  23,  as  to  other  points. 

The  Vice- Chancellor  referred  to  He  Chambers  (6). 

Mr.  Smith. — Re  GilbeH  (c)  qualifies  that  decision. 

The  prohibition  contained  in  Sect.  26  against  the  exer- 
cise of  certain  powers  by  the  Court  cannot  apply  to  a  will 
which  was  made  before  the  Act  passed,  and  in  which 
therefore  the  testator  could  not  possibly  have  intended 
to  exclude  the  operation  of  the  Act. 

(a)  19  &  20  Viot.   cap.   120,  (c)    V.-C.  Stuart,    16th  Nov. 

seot.  26.  1862.     Reg.  Lib.  1862,  A,  2482, 

{b)  28  Beav.  653.  cited  from  CoL's  M.S. 
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The  road  marked  from  A  to  B  is,  at  any  rate,  most 
important.  It  connects  certain  houses  called  Apsley 
Place,  which  were  built  by  the  testator  in  his  lifetime, 
with  the  principal  road  in  Clifton,  from  which  such  houses 
are  at  present  altogether  cut  off. 


[The  Vice -Chancellor. — Mr.  Rolt,  I  only  desire  to 
hear  you  on  the  question  of  the  dedication  of  these  roads. 
I  am  quite  clear  that  I  cannot  grant  the  powers  of  leasing 
asked  for.] 

Mr.  Rait,  Q.C.,  and  Mr.  John  Pearson,  for  the  Re- 
spondent, Mary  Hurle,  the  testator's  widow  : — 

The  proposition  is  that  the  Court  should  authorise  the 
making  and  dedication  to  the  public  of  a  road  across 
agricultural  fields,  now  used  as  a  nursery  ground  and  for 
grazing,  which  road  may  never  be  wanted  for  building 
purposes.  It  is  from  no  caprice  on  the  widow^s  part  that 
she  objects  to  the  proposed  new  roads ;  the  road  from 
A  to  B  in  particular  would  be  a  noisy  thoroughfare, 
within  a  few  (about  200)  yai-ds  oi  King's  Parade  House,  and 
would  interfere  materially  with  the  privacy  and  comfoii;  of 
that  house.  The  power  to  make  roads  and  streets  is  merely 
ancillary  to  the  main  purpose  of  the  Act,  that  of  autho- 
rising building  leases  and  sales  for  builduig  purposes,  and 
cannot  be  exercised  per  se. 

Mrs.  Hurle  is  in  fact,  with  regard  to  her  life  interest 
in  the  property,  a  purchaser  by  reason  of  giving  up  her 
rights  under  her  mai-riage  settlement.  She  has  in  effect 
contracted  for  this  veto,  which  the  Court  will  not  deprive 
her  of. 


[The  Vice- Chancellor. — I  think  leave  should  be  given 
to  make  and  dedicate  to  the  public  the  small  piece  of 
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road  between  points  A  and  B  on  the  plan,  but  if  you  1864. 

desire  anything   more,   Mr.  Smith,   I   must    hear  you.       "TTuT' 
Until  houses  are  about  to  be  built,  I  doubt  whether  the    ^^"'EsTfriL 
Court  has  power  to  give  leave  as  to  the  other  roads  men- 
tioned in  the  petition.] 


Argument, 


Mr.  E.  F.  Smith,  in  reply  : — 

The  lady  may  change  her  mind  at  any  time,  and  con- 
sent to  buildings  being  erected,  in  which  case  the  other 
roads  will  be  necessary,  and  if  your  Honour  now  refers 
the  question  to  Chambers  generally,  it  will  be  possible 
to  get  leave  to  dedicate  them  on  this  petition,  without 
having  to  incur  again  all  the  preliminary  expenses.  I 
propose  a  reference  to  Chambers  in  the  terms  of  the 
prayer  in  the  meantime ;  and,  as  to  the  costs  of  the  peti- 
^^on,  that  permission  be  given  to  raise  them  out  of  the 
^heritance,  to  benefit  which  was  the  Petitioner's  object. 


^ice-Chancellou  Sir  W.  Page  Wood  : — 


Jadyment, 


I  cannot  but  think,  with  Mr.  Rolt,  that  this  petition  is 
decidedly  a  bold  attempt.  I  cannot  agree  with  Mr.  Beck 
that,  because  tliis  will  was  made  before  the  passing  of  the 
Act,  therefore  the  Court  is  not  to  look  at  the  testator's 
intentions  as  expressed  on  the  face  of  his  will,  just  in  the 
same  manner  as  it  would  do  in  the  case  of  a  will  made 
since  the  passing  of  the  Act. 


In  either  case,  if  a  testator  has  prohibited  the  granting 
of  building  leases,  the  Court  will  not  act  against  his 
expressed  wish ;  and  if  he  has  permitted  such  leases  sub 
luodo  only,  the  Court  will  feel  itself  bound  by  the  restric- 
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In  Rb 
Hoble's  Set- 
tled Estates. 

Judgment, 


tion.  When  therefore  the  testator,  as  in  this  case,  requires 
the  consent  of  any  particular  pel'son  to  be  given  as  a 
condition  precedent  to  the  grant  of  the  leases,  the  Court 
will  not  make  any  or.der  in  the  face  of  a  refusal  to  con- 
sent, any  more  than  it  would  act  in  the  ordinary  case 
without  the  consent  of  the  persons  whose  concurrence  is 
required  by  s.  18  of  the  Act. 


The  testator  has  made  his  widow  tentot  for  life  of  the 
dwelling-house,  and  the  will  declares  that  she  ^hall  accept 
the  provisions  made  for  her  in  lieu  of  her  dower  and  her 
rights  under  her  marriage  settlement  or  otherwise.  What 
right  have  I  to  say  that  it  is  a  caprice  in  this  lady  to 
wish  to  be  surrounded  by  green  fields  ?  The  benefits 
confened  by  the  testator  on  his  nephew,  the  Petitioner, 
are  subservient  to  those  conferred  on  his  widow.  I  am 
not,  therefore,  authorised  to  keep  back  from  this  lady  the 
control  given  her  during  her  life  by  the  testator.  This 
part  of  the  petition  must  therefore  be  dismissed. 

As  to  the  roads,  I  am  asked  to  sanction  a  scheme  for  cut- 
ting up  this  property  with  a  network  of  roads,  which,  if  it 
should  hereafter  be  built  upon,  would  be  very  desirable, 
but  I  am  clear  that  it  would  not  be  right  for  the  Court  to 
make  a  prospective  order  in  contemplation  of  a  future  con- 
sent of  the  nature  suggested.  True,  circumstances  may 
in  the  course  of  some  years  become  so  completely  altered, 
that  such  an  order  would  then  be  proper,  but  it  would 
not  be  right  to  make  it  in  Chambers,  without  the  proper 
safeguards  provided  by  the  Act ;  and  the  advertisements 
now  issued  are  not  sufficient  for  that  purpose. 

Then,  as  to  the  expenses  of  laying  out  the  roads,  I  am 
inclined  to  follow  the  authority  of  the  case  at  the  Bolls  (a) ; 
although  there  the  decision  of  the  Master  of  the  Rolls 


(a)  In  re  Chambers,  28  Beav.  653. 
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is  not  given  at  length,  and  no  reference  is  contained  in  it 
to  the  23rd  section,  as  to  the  application  of  monies  to 
•rise  from  sales  under  the  Act.     In  the  case  before  Vice- 
Chancellor  Stuart  (a)  no  order  was  made  by  him  to  raise 
money  by  sale,  but  there  happened  in  that  instance  to  be 
other  monies  in  Court,  subject  to   be    laid  out  to  the 
same  uses  as  the  lands  in  question.     That  case,  there- 
fore, is  no  authority  for  what  would  be  done  under  the 
Act,  the   clause   in   which   relating    to   sale   monies  (b) 
is   quite  distinct      I  think,  therefore,  it  is  not  right  to 
order  any  portion  of  the  expense  of  the  roads  to  be  raised 
out  of  the  estate. 


1864. 

Jv  Re 
HnRLE*B  Set- 
tled Estates. 

Judgment, 


Mr.  Rolt  says  that  the  construction  of  roads  can  only 

^e  requisite  when  houses  are  to  be  erected.    But  suppose 

'^  new  railway  station  in  the  neighbourhood,  or  suppose 

^tnt  the  roads  were  needed  by  the  tenant  for  life  in'  this 

^iise  for  his  own  use,  for  the  purposes  of  farming  for 

instance,  or  of  access  to  a  market,  and  there  is  nothing 

in  the  will  to  prevent  him  from  making  roads,  why  should 

it  not  be  done?     So  long  as  his  life  estate  lasts,  this 

gentleman  might  lay  out  those  roads  to-morrow  himself, 

if  he  should  think  them  an  improvement.     I  cannot  leave 

out  of  sight,  moreover,  that  the  testator  has  evidenced  his 

opinion  that  some  roads  are  necessary,  by  erecting  in  his 

lifetime  one  new  set  of  houses,  and  preparing  to  erect 

another.      It  does  not  follow,  however,  that  he  did  not 

intend  his  widow  to  have  every  right,  should  she  desire  to 

exercise  it,  necessary  to  control  the  erection  of  houses, 

and  to  suspend  during  her  lifetime  his  plan  of  building. 

Then,  as  it  is  clear  to  me  that  this  piece  of  road  from 
Apsley  Place  is  of  the  greatest  importance  for  the  benefit 
of  that  place,  am  I  to  say  that  this  gentleman  is  not  to 


(a)  Re  Gilbert,  ubi  supra. 


(6)  Sect.  23. 
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,be  allowed  to  lay  it  out  and  dedicate  it  to  the  public 
during  the  widow's  lifetime  ?  As  far  as  its  mere  opening 
is  concerned,  he  might  do  that  at  once  without  the  aid  of 
the  Court,  and  thus  all  the  injury  that  could  be  done  to 
her  privacy,  by  its  dedication  to  the  public,  would  be  done 
during  his  life.  I  do  not  think  that  by  giving  permission 
to  dedicate  this  piece  of  road  I  am  injuring  the  widow. 

As  to  the  rest  of  the  case,  however,  I  see  no  reason  to 
allow  the  land  to  be  cut  up  generally  for  roads.  There  is  no 
immediate  benefit  in  the  case  of  the  other  proposed  roads 
to  the  property  in  its  present  state,  as  there  is  in  the  case 
of  this  one.     The  order  will  therefore  be  : — 


Minute  of 
Order. 


Liberty  to  the  petitioner  at  his  own  expense  to  make  a  road  from 
A  to  B,  as  shown  on  the  plan,  and  to  dedicate  it  to  the  public 
Dismiss  rest  of  the  petition  as  against  Mrs.  Hurle  with  costs.  Tax 
the  costs  and  expenses  of  all  parties  as  between  solicitor  and  client, 
of  so  much  of  the  petition  as  is  not  dismissed,  including  the  costs  of 
the  trustees  of  so  much  of  the  petition  as  is  dismissed,  and  declare 
that  the  same  ought  to  stand  as  a  charge  on  the  devised  estate. 
Liberty  to  any  party  to  apply  at  Chambers  to  have  the  same  raised. 
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TOPPING  V.  SEARSON.  1864. 

T  April  23rrf. 

HIS  was  a  petition  to  discharge  an  order  to  change      Practice— 

solicitors,  which  had  been  obtained  as  of  course.  ^u^^^ 

Crediturs'  Suit^ 
T  1      ^  ^  ,  .  ,.  f        .        1         Sale  of  Plain- 

It  appeared  that  after  decree  m  a  creditors  suit  the   tijgra  Debt  after 

Plaintiff,  whose  debt  was  only  £29,  sold  this  debt  to  the  _  ^^^ 
l>    .  .  ^  »  ,  -  When  the 

Petitioner,  who  thereupon  obtained  the  usual  order  of  plaintiff  in  a 

course  to  change  solicitors,  using  the  Plaintiff's  name  for  ^ng  hirdebt 

&at  purpose.  after  decree, 

^     *^  the  purchaser 

has  no  right 
ii- _  ,  ,   ,  ,  to  an  order  of 

Jar.  Brown,  who  had  been  Topping* 8  solicitor  prior  to  course  to  change 
tile  sale,  thereupon  obtained  an  order  of  course  to  change  ***ThLe*mt)per 
Solicitors  back  again,  he  also  using  Topping's  name  for  ^^onne  in  such  a 

M  ^  case  IS  lor  uue 

^^C  purpose.  purchaser  to 

bring  aU  the 
facts  before  the 

Mr.  Simp«on,  the  purchaser,  again  changed  solicitors,  ^^'J^^^^r.x^. 
^^d  his  solicitor  expressly  informed  Mr.  Broivn  that  if  he  the  conduct  of 
*^*>.terfered  any  further  the  matter  would  be  brought  to  the      Senbu— The 
*^otice  of  the  Court,  notwithstanding  which  Brown  again  n^t^ente^u^ 
^«ed  Toppinq^s  name  to  change  solicitors    and  replace  such  a  motion 

1^-       li.  xf  J         ^.1.  .  V     ..  X      where  the  plain- 

-^^imself  on  the  record,  and  the  present  application  was  to  tiff's  debt  was 
discharge  the  last-mentioned  order.  lttS'o^*s;3d 


by  the  principal 
creditors. 


Mr.  Giffard,  Q.C.,  and  Mr.   W.  Morris  for  the  Peti-      ^rffument. 
Wiener. 

Mr.  Wilkock,  Q.C.,  and  Mr.  Faber  for  the  solicitor  on 
Ihe  record. 

The  purchaser  can  do  one  of  two  tilings :  he  can  either 
file  a  supplemental  bill  in  his  own  name  or  carry  on  the 
existing  suit  in  the  name  of  the  original  Plaintiff ;  but  he 
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has  no  right  to  act  behind  our  back :  Jenkins  v.  Bryant 
(a),  Richardson  v.  Scarborough  Market  Co.  (6). 

[The  Vice- Chancellor. — That  case  cuts  both 
ways.] 

MrlWiLlcoch — Brotm's  lien  for  costs  of  suit  swallows  up 
the  £29,  therefore  there  was  nothing  to  sell,  and  therefore 
no  case  in  which  Topping  could  discharge  Brown, 

This  is  a  suit  in  which  Brown  has  had  much  trouble 
and  expense,  therefore  it  is  very  important  that  the  con- 
duct of  the  cause  should  be  left  in  his  hands. 

No  one  appeared  for  Topping. 

[The  Vice-Chancellor  to  Mr.  Giffard. — The  question 
is  whether  the  Court  can  sanction  a  proceeding  of  this 
kind,  and  whether,  if  anything  is  to  be  done,  it  should  not 
be  upon  a  special  application  by  Topping."] 

Mr.  Giffard,  in  reply. — ^We  bought  the  debt  and  the 
right  too  at  law ;  the  estate  is  perfectly  solvent.  Why, 
then,  should  we  not  conduct  our  own  proceedings  ? 

Topping  has  an  absolute  right — first,  to  change  solid- 
tors ;  secondly,  to  sell  the  debt ;  thirdly,  to  give  a  power 
of  attorney  to  any  one  else  to  change  solicitors  for  him. 

As  between  Topping  and  Brown,  this  was  a  matter  for 
a  common  order  at  the  Rolls  merely :  this  was  done,  and 
Topping  admits  that  it  was  regular;  how,  then,  can  Brown 
complain?  But  when  Brown  knew  that  Topping  had 
appointed  a  solicitor  he  ought  not  to  have  gone  in  his 
name  to  the  Bolls  to  undo  what  he  had  done. 


(a)  8  Drew.  70. 


(h)  17  Beav.  83. 
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To/p^n^s  name  or  Topping  applied   himself:  but  it  is  TopFn^o 

most  material  whether  Brown  can  or  not  use  Topping's  Searsok 

name  to  act  against  a  purchaser  from  him.  — 

ArgumaU. 


Vice-Chancellob  Sm  W.  Page  Wood  : — 


JttdgmetU, 


This  is  a  very  unsatisfactory  case,  and  I  do  not  feel  at 
aU  clear  that  a  small  creditor  has,  after  Decree,  a  right  to 
sdl  the  suit  to  a  new  solicitor. 


No  doubt  Brown  has  acted  wrongly,  but  the  persons 
vho  now  move  are  not  the  right  persons  to  complain. 
The  facts  seem  to  be,  that  the  Petitioner  Simpson  wished 
to  be  receiver,  and  assisted  Brown  in  getting  the  estate 
^ministered ;  that  was  of  course  right,  as  the  executor 
^vli  not  administer  real  estate  and  had  no  other  fund ; 
^^Bi  may  have  made  him  think  that  he  had  a  right  to  be 
^Ppomted  receiver,  and  finding  that  that  was  not  about  to 
^  done,  he  for  that  purpose  brought  up  the  interest  of 
the  plaintiff  after  decree,  in  order  to  get  the  conduct 
^f  the  suit;  then  the  question  arises,  how  far  the  Court 
^iU  allow  a  person,  who  buys  up  a  small  debt  of  the 
plaintiff  after  decree  with  a  collateral  object  of  getting 
^e  conduct  of  the  suit,  to  use  the  plaintiffs  position 
specially  for  that  collateral  object. 

The  Court  certainly  will  not  encourage  such  a  person 
^ess  he  be  technically  right,  and  I  am  of  opinion  that 
^  petition  is  wrong. 

An  opportunity  ought  to  have  been  afforded  to  the  other 
^^torsof  seeing  whether  they  sanctioned  the  proceedings, 
toi,  n.  ' 
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and  then  any  of  them  might  have  applied  for  the  conduc 
of  the  suit.  If  the  purchaser,  who  has  become  substan 
tially  the  Plaintiff,  does  not  choose  to  do  this,  there  mus 
be  some  formal  act  by  Topping^  the  nominal  Plaintiff 
as  he  (Simpson)  has  properly  nothing  to  do  with  Top 
ping's  solicitor.  He  comes  here,  in  effect,  to  say  "  Mak( 
me  Topping's  solicitor :"  but  that  must  be  done  in  Top 
ping*s  name.  Simpson  was  wrong  in  the  first  instance  h 
changing  solicitors  without  disclosing  the  transactions  01 
the  face  of  his  petition,  so  that  the  Court  should  knoi 
that  the  applicant  was  not  the  Plaintiff  but  a  purchase 
from  him.  I  must  therefore  dismiss  this  petition,  but '. 
dismiss  it  without  costs,  because  Brovm  was  wrong  ii 
getting  an  order  at  the  Rolls  behind  Simpson's  back 
when  he  knew  that  there  was  such  a  point  to  be  discussed 
and  I  observe  particularly  that  the  last  time  he  did  8< 
was  after  notice  that  the  Court  would  be  applied  to.  I: 
Simpson  was  in  a  position  to  claim  the  assistance  of  the 
Court,  I  would  have  made  the  order  with  costs  against 
Brown  :  as  it  is,  I  dismiss  the  petition  without  costs. 
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JACKSON  V.  DOVER.  W^cw 

T  Children — Sur- 

T»T-i  .  vironhip — 

HE  qnestion  in   this  cause  was  whether  a  gift  to    Period  of  Vest- 

children  of  Smannah  Jackson  included  those  who  died  in  The  nUethat 

their  mother's  lifetime,  or  was  limited  to  the  survivors.  l^j.^toH'^^ 

By  a  will  dated  the  7th  November,  1828,  and  made  under  Btmction  which 

gives  portions 

a  general  power,  Anna  Susannah  Dixon  devised  and  be-  to  all  of  a  class 
qneathed  real  and  personal  estate  to  trustees,  upon  trust,  ^y  uve  to  ^  ° 
as  to  one  house,  for  Susannah  Jackson  for  life,  and  after  require  them,  is 

not  confined  to 

her  decease  for  the  benefit  of  all  her  children  in  the  same  settlements,  but 
nianner  as  thereinafter  declared  concerning  the  first  wills.  The  rule 
moiety  of  her  residuary  estate,  and,  after  other  specific  7o^^*m^^y 
bequests,  the  testatrix  gave  the  residue  upon   trust  to  express  words  of 

11      /         ,  *,      *    ,  ,         i  gift,  though  the 

KU  and  stand  possessed  of  the  proceeds,  after  payment  instrument  con- 
of  debts  and  legacies,  as  foUows  :-  ^j^^pSon 

to  that  effect. 

"Upon  trust  to  pay  the  interest,  dividends,  and  annual  upon  trust  for 
produce,  from  time  to  time  to  arise  therefrom,  as  and  ^o^twTdau.,!!. 
^hen  the  same  shall  become  due  and  payable  into  the  ^^  A.  for  life, 

then  upon  trust 

proper  hands  of  my  said   adopted  daughter,  Susannah  to  pay  to  all  the 
^(^kson,  for  and  during  her  natural  life,  to  and  for  her  uvi^Tt  he^ 
^^  sole,  separate,  and  peculiar  use  and  benefit.     And  I  decease  equally, 

A  i^  at  21  or  mar- 

"Onereby  declare  that  her  receipts  for  the  same,  alone  and  riage,  unless 
'Without  her  present  or  any  future  husband,  and  notwith-  pyment  should 

«^ding  her  coverture,  shall  be  a  good  and  sufficient  dis-  i^^tCeM ^l! 

^'^ai'ge,  and  good  and  sufficient  discharges,  for  the  same;  and  then  the 

»r\A    ^  1     i.        1         ,  1  .  payment  to  be 

^^  from  and  after  her  decease,  then  as  to  one  moiety  or  postponed  tiU 
^^al  half  part   of  the  said  last-mentioned  trust  funds  ^^ttTb^r^^' 
^^^    securities,  upon  trust  to  pay,  assign,  and  transfer  vested  interest 
^    said  moiety  or  half  part  of  the  said  trust  funds  and  children  at  21 
^^rities  unto,  amongst,  and  between  all  and  every  the  7lddV^&Bon 
*Ud  and  children  of  the  said  Susannah  Jackson  who  r^^^l^iflTil 

1  and  died  in  A.  s 

^^  be  living  at  the  time  of  her  decease,  equally  to  be  lifetime  was 
^"^ded  between  them  if  more  than  one,  share  and  share  share. 

p  2 
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alike ;  and  in  case  there  shall  be  but  one  such  child,  then 
to  such  one  or  only  child  the  same  to  be  paid,  transferred, 
or  assigned  to  such  children  or  child  in  the  manner  fol- 
lowing— that  is  to  say:  the  part  or  share,  or  parts  or 
shares,  of  such  of  them  as  shall  be  a  son  or  sons,  to  be 
paid,  assigned,  or  transferred  to  him  or  them  as  and  when 
he  and  they  shall  respectively  attain  his  or  their  ages,  or 
respective  ages,  of  twenty-one  years,  and  the  part  or  share, 
or  parts  or  shares,  of  such  of  them  as  shall  be  a  daughter 
or  daughters,  at  her  or  their  age,  or  respective  ages,  of 
twenty-one  years,  or  day  or  respective  days  of  marriage, 
which  shall  first  happen,  unless  such  ages  or  days  of  pay- 
ment respectively  shall  happen  in  the  lifetime  of  the  said 
Susannah  Ja^hson^  in  which  case  I  will  direct  and  appoint 
that  the  said  payment,  transfer,  or  assignment,  shall  be 
postponed  until  after  the  decease  of  the  said  Smannah 
Jackson ;  but  I  will,  direct,  and  appoint,  that  the  same 
shall  become  a  vested  interest  in  each  of  the  children  of 
the  said  Susannah  Jackson,  being  a  son,  upon  and  im- 
mediately after  his  attaining  his  age  of  twenty-one  years, 
or,  being  a  daughter,  on  her  attaining  that  age,  or  marry- 
ing, whichever  shall  first  happen,  but  no  sooner  or  other- 
wise. Provided  always  that  if  any  of  the  said  child  or 
children,  being  a  son  or  sons,  shall  depart  this  life  under 
the  age  of  twenty-one  years,  or,  being  a  daughter  or 
daughters,  shall  depart  this  life  under  that  age,  and  un- 
married, then  it  is  my  will  and  meaning,  and  I  do  hereby 
direct  and  appoint,  that  the  part  or  share,  or  parts  or 
shares^  of  him  or  them  so  dying,  shall  go  and  accrue  to 
the  survivors  or  survivor  of  such  children  or  child,  to  be 
equally  divided  between  or  among  them  if  more  than  one, 
share  and  share  alike ;  and  if  but  one,  then  to  such  one  or 
only  surviving  child,  and  be  vested,  paid,  and  payable  to 
him,  her,  or  them,  at  such  ages  and  times  respectively, 
and  shall  go  in  such  manner  as  his,  her,  or  their  original 
share  or  shares  ai*e  hereinbefore  declared  to  be  vested  and 
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payable;  and  in  case  of  the  death  of  any  such  children  before 
such  accming  or  surviving  part  or  share,  or  parts,  or  shares, 
shall  become  vested  as  aforesaid,  then  such  accruing  part 
or  share,  or  parts  or  shares,  shall  be  subject  and  liable 
to  such  new  clause,  contingency,  or  condition  of  accruer 
to  the  survivors  or  survivor  of  such  children  as  is  herein* 
before  by  me  declared  in  respect  of  his,  her,  or  their 
original  part  or  share,  or  parts  or  shares ;  and  as  to  the 
other  moiety  or  equal  half  part  of  the  said  last-mentioned 
trust  funds  and  securities  ppon  trust,  from  and  im- 
mediately after  the  decease  of  the  said  Susannah  Jackson^ 
in  case  the  said  Johannes  Jackson,  her  husband,  shall 
happen  to  survive  her,  to  pay  the  interest  or  dividends, 
firom  time  to  time  to  accrue,  due  on  the  said  last-mentioned 
moiety  of  the  said  trust  funds  and  securities,  unto  the 
said  Johannes  Jackson^  for  his  own  use  during  his  life ; 
and  from  and  after  the  decease  of  the  said  Johannes 
Jackson,  then,  upon  trust,  to  pay,  assign,  and  transfer  the 
said  last-mentioned  moiety  of  the  said  trust  funds  and 
secorities  unto,  amongst,  and  between  all  and  every  the 
child  and  children  of  the  said  Susannah  Jackson^  who 
shall  be  living  at  the  time  of  her  decease,  equally  to  be 
divided  between  them  if  more  than  one,  share  and  share 
alike ;  and  in  case  there  shall  be  but  one  such  child,  then 
to  such  one  or  only  child,  the  same  to  be  paid,  trans- 
ferred, or  assigned,  at  such  and  the  same  time  or  times, 
and  in  such  and  the  same  maimer,  subject,  nevertheless, 
to  the  life  estate  of  the  said  Johannes  Jackson  therein, 
and  with  the  like  benefit  of  survivorship  and  accruer^  and 
under  and  subject  to  the  same  directions  and  limitations 
as  are  hereinbefore  contained  touching  the  other  moiety 
or  equal  half  part  of  the  said  trust  funds  and  securities. 
And  I  do  hereby  declare  it  to  be  my  further  will  and 
meaning,  and  I  do  hereby  direct  and  appoint,  that  in  the 
event  of  the  death  of  the  survivor  of  the  said  Johannes 
Jacksan,  and  Susannah,  his  wife,  as  to  the  whole  of  the 
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said  trust  funds  and  securities,  it  shall  be  lawful  for 
my  said  trustees  in  the  meantime,  and  until  the  share  or 
shares  of  the  children  of  the  said  Susannah  Jackson,  oi 
of  any  or  either  of  them  of  and  in  the  said  trust  funds 
and  securities,  shall  become  payable  or  transferrable  by 
virtue  of  this  my  will,  to  pay  and  apply  all  or  such  part 
of  the  interest  or  dividends  of  his,  her,  or  their  share  oi 
shares,  or  presumptive  share  or  shares,  thereof  as  to  sucb 
trustees  shall  seem  reasonable  and  proper  towards  the 
maintenance  and  education  of  such  children  or  child,  and 
also  that  it  shall  be  lawful  for  my  said  trustees  or  trustee 
to  pay  and  apply  any  part  of  the  share  or  shares,  or  of  the 
presumptive  share  or  shares,  of  the  children  of  the  said 
SiLsannah  Jackson^  or  of  any  or  either  of  them  of  and  in 
the  said  trust  funds  and  securities,  for  the  putting  or 
placing  him,  her,  or  them  to  or  in  any  trade,  business, 
profession,  or  employment,  or  otherwise,  for  his,  her,  or 
their  advancement  in  the  world,  notwithstanding  the  part 
or  share,  or  parts  or  shares,  of  him,  her,  or  them  shall 
not  then  have  become  payable,  or  a  vested  interest  or 
vested  interests ;  but  in  case  all  such  children  of  the  said 
Susannah  Jackson  shall  die  before  any  of  them,  being  a 
son  or  sons,  shall  attain  his  age,  or  their  respective  ages, 
of  twenty-one  years,  or  before  any  of  them,  being  a 
daughter  or  daughters,  shall  attain  her  age,  or  theii 
respective  ages,  of  twenty-one  years,  or  be  married,  then 
upon  trust  from  and  immediately  after  the  decease  of  the 
said  Susannah  Jackson  as  to  one  moiety  of  the  said  trust 
funds  and  securities,  and  from  and  immediately  after  the 
decease  of  the  survivor  of  them,  the  said  Johannes  Jack- 
son and  Susannah^  his  wife,  as  to  the  other  moiety  of  the 
said  trust  funds  and  securities,''  to  pay  thereout  certain 
legacies,  and  to  pay  all  the  residue  of  the  trust  funds  as 
therein  mentioned. 


The  testatrix  died  in  the  year  1829. 
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At  the  death  of  the  testatrix  there  were  living  three 
children  of  Susannah  Jacksony  George  Bryant  Wheeler 
JctcksoUj  who  attained  the  age  of  twenty-one,  and  died  on 
the  15th  of  May,  1853,  in  the  lifetime  of  his  mother,  and 
the  Defendants,  Anna  Jackson  and  Harriet  Leachy  who 
also  attained  their  respective  ages  of  twenty- one  in  their 
mother's  lifetime.  Susannah  Jackson  died  on  the  1st  of 
May»  1860. 
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Dover. 
Staiement, 


The  Bill  was  filed  by  the  trustees. 


Mr.  Bird  for  the  Plaintiflfs. 


Argument. 


Sir  H.  CaimSy  Q.C.,  and  Mr.  Bagshawe,  for  the  personal 
Representatives  of  Q.  B.  W.  Jackson : — 

The  principle  of  construction  in  all  these  cases  is  so  to 
^^d  a  will  or  settlement  providing  for  children  of  the 
testatrix  or  settlor,  or  other  children  for  whom  she  is 
providing  portions,  as  to  give,  as  far  as  possible,  a  portion 
to  each  child  who  may  require  it :  Bouverie  v.  Bouverie(a). 
This  principle  would  include  the  son  dying  after  attaining 
twenty-one  in  his  mother*s  lifetime.     It  is  true  that  the 
gift  of  the  said  moiety  is  in  the  first  instance  to  the  sur- 
viving children,  but  it  is  followed  by  a  proviso  giving 
vested  interests  to  the  children  at  twenty-one,  or  mar- 
riage, the  payment  to  be  postponed  till  the  mother's  death. 
The  gift  over,  too,  is  only  on  death  under  twenty-one, 
and  not  on  death  in  the  mother's  lifetime ;  which  shows 
clearly  the  intent  to  benefit  all  the  children  who  should 
attain  twenty-one  at  any  time. 


(a)  2  Ph.  349. 
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They  also  cited  Swallow  v,  Binm  (a),  Dalton  v.  niU(b), 
Williams  v.  RusseU  (e), 

Mr.  Rolty  Q.C.,  and  Mr.  Leach,  for  the  surviving  daugh- 
ters of  Susannah  Jackson : — 


The  forced  construction  which  is  put  on  gifts  of  por- 
tions in  ante-nuptial  settlements  is  not  applied  to  wills, 
and  even  in  settlements  the  doctrine  does  not  go  so  Ux 
as  to  alter  the  plain  language  without  some  necessary 
implication  in  the  instrument  stronger  than  anything 
which  is  found  in  this  will. 

The  direction  that  "  the  same ''  shall  vest  at  twenty- 
one  or  marriage,  means  the  share  of  any  child  who 
may  become  entitled  to  a  share  under  the  previous  gift, 
that  is,  any  surviving  child  ;  and  "  the  children  "  spoken 
of  must  be  read  as  ''  such  children,"  or  as  "  the  said  chil- 
dren," as  in  the  gift  over,  meaning  in  both  cases  those 
who  survive. 

They  cited  Perfect  v.  Curzon  (d),  and  Tucker  v.  Harris  (e). 
Mr.  Bagshawe  replied. 


Judgment, 


Vice- Chancellor  Sir  W.  Page  Wood  :— 


This  is  one  of  a  class  of  cases  of  frequent  occurrence, 
as  to  the  application  of  the  well-known  rule  of  construc- 
tion of  gifts  by  way  of  portion  to  children,  that  the  Court 


(a)  1  K.  &  J.  417. 

(b)  10  W.  R.  396. 

(c)  10  Jur.  N.  S.  16S. 


{d)  6  Madd.  442. 
(e)  6  Sim.  638. 
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'^^Ul  lean  to  that  constraction  which  gives  a  portion  to 
each  cMd  who  lives  to  require  it. 

The  argument  in  favour  of  applying  this  rule  to  volun- 
^biiy  instruments  was  mainly  rested  on  my  own  decision 
ui  SwaUoto  V.  Binns.  I  have  therefore  thought  it  right  to 
examine  the  authorities  upon  that  point,  and  am  satisfied 
tiiat  the  rule  is  not  limited  to  settlements,  but  applies 
equally  to  vnlls  in  which  the  testator  makes  a  provision 
for  a  class  of  children. 


1864. 


JitdgmenL 


In  Farrer  v.  Barker  (a)  the  Lord  Justice  Turner,  then 
Vice- Chancellory  after  reviewing  the  authorities  with  his 
Tisual  care,  said  that  he  could  find  no  solid  distinction 
1>etween  the  two  classes  of  cases.  I  find  the  same  view 
taken  by  other  judges.  Bouverie  v.  Bouverie  was  a  case 
arising  out  of  a  will,  and  Lord  Cottenham  (who,  in  the 
previous  case  of  Whatford  v.  Moore  {b),  had  taken  a 
strong  view  against  the  extension  of  this  rule  of  con- 
struction) expressed  himself  thus  : — **  In  the  matter 
brought  before  me  upon  the  construction  of  this  will  two 
qaestions  were  involved,  both  depending  on  the  same 
principle.  The  first  as  to  the  rule  applicable  to  the 
ascertainment  of  the  class  of  persons  to  take  under  a  gift 
to  children  after  the  determination  of  a  previous  life 
estate.  The  second  as  to  the  rule  applicable  to  the  con- 
struction of  provisions  for  survivorship  annexed  to  such 
gifts.  In  both  the  Court  adopts  the  rule  of  including 
as  many  objects  of  the  gift  as  possible,  consistently  with 
the  declared  purpose  of  the  testator.  If  the  instrument 
is  equivocally  expressed,  so  as  to  leave  in  a  degree  uncer- 
tain the  period  at  which,  or  the  contingency  upon  which, 
the  shares  are  to  vest,  the  Court  leans  strongly  towards 
the  construction  which  gives   a  vested  interest  to  the 


(a)  9  Hare,  737. 


(6)  3  My.  &  Cr.  270. 
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Judgment, 


child  when  that  child  stands  in  need  of  a  provision: 
usually,  as  to  sons,  at  the  age  of  twenty-one,  and  as  to 
daughters,  at  that  age  or  marriage.  That  is  the  language 
in  which  the  doctrine  is  stated  by  Sir  W.  Grant  in  Haw- 
grave  V.  Cartier,  and  there  are  many  other  cases  in  which 
the  same  principle  is  laid  down/' 


Howgrave  v.  Cartier  was  a  settlement  case,  and  Lord 
Cottenliam  here  applies  the  doctrine  to  the  case  of  a  wilL 
Clutterbuck  v.  Edwards  (a)  again  was  a  will  case,  and  the 
Master  of  the  Rolls  decided  in  favour  of  the  application 
of  this  rule  of  construction.  Lord  St  Leonards^  who  was 
counsel  for  those  who  opposed  the  application  of  the 
rule,  began  his  argument  by  conceding  the  general  pro- 
position (whether  in  the  case  of  a  settlement  or  will),  and 
the  Lord  Cliancellor,  in  his  judgment,  decided  on  the 
assumption  that  the  rule  applied  equally  to  wills  and  set- 
tlements. I  am  quite  satisfied,  therefore,  that  in  this 
case,  where  the  testatrix  has  placed  herself  in  loco 
parentis  to  Mrs.  Jackson  and  her  issue,  I  must  apply  the 
rule  of  construction  to  which  I  have  referred. 

It  remains  to  be  considered  how  far  I  am  bound  by  the 
doctrine  insisted  on  by  Mr.  Bolt,  that  the  Court  will  not 
disturb  the  interests  of  siuviving  children  upon  any 
grounds  short  of  a  necessary  implication  in  favour  of 
enlarging  the  class.  That  is  a  very  plain  and  simple  way 
of  stating  the  rule,  but  it  is  not  correct.  Necessary  im- 
plication cannot  mean  an  implication  which  weighs  with 
the  mind  of  this  or  that  Judge,  but  something  which 
must  lead  every  properly  informed  mind  irresistibly  to 
one  only  conclusion.  Thus,  on  a  devise  to  the  heir-at- 
law,  after  the  death  of  A.  B,,  a  necessary  implication 
arises  that  the  heir  is  not  to  take  during  the  lifetime  of 


(a)  2  R.  &  M.  677. 
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A.  B.f  and  therefore  that  ^.  J5.  is  to  have  a  life  estate. 
There  could  he  no  other  purpose  for  which  that  form  of 
devise,  standing  hy  itself,  could  be  used.  But  there  are 
many  implications  sufficient  to  warrant  the  application  of 
the  rule  as  to  gifts  to  children  which  fall  far  short  of 
this.  Lord  Cottenham,  in  Whatford  v.  Moore  (a),  says 
that  the  cases  turn  upon  such  nice  distinctions,  and  are 
so  little  reconcilable,  that  the  only  reasonable  course  is  to 
adopt  the  rule  which  has  been  generally  recognised,  of 
leaning  in  favour  of  a  construction  which  includes  all  the 
children,  if  the  instrument  affords  fair  grounds  for  doing 
so.  And  he  adds,  that  the  cases  have  proceeded  on 
grounds  so  peculiar,  and  have  departed  so  widely  from  the 
rule  of  construing  instruments  according  to  their  obvious 
meaning,  as  to  render  it  impossible  to  come  to  any  satis- 
factory conclusion  upon  any  case  which  varies  at  all  from 
former  decisions.  I  am  afraid  that  that  really  is  the  con- 
dition to  which  the  law  on  this  subject  is  reduced ;  but  it  is 
at  any  rate  clear,  that  no  necessary  implication  is  required 
to  sanction  the  application  of  the  rule.  I  think  that  the 
rule  is  stated  as  clearly  as  such  a  rule  can  be  stated  by 
the  Lord  Justice  Knight  Brace ,  in  Mostyn  v.  Mostyn  (6), 
where  he  says : — "  The  Court  must  read  settlements  of 
this  description  with  an  inclination  to  believe  that  there 
was  an  intention  to  provide  for  children  at  a  time  when 
a  provision  would  be  required,  namely,  at  twenty-one  or 
marriage.  If  the  expressions  are  doubtful  that  inclina- 
tion will  prevail,  but  if  there  be  a  clearly  expressed 
intention,  that  intention  so  clearly  expressed  must  be 
abided  by."  In  Swallow  v.  Binns  1  endeavoured  to  ex- 
press the  same  view.  You  look  for  an  intention  to  give 
provisions  where  they  are  wanted,  and  in  case  of  doubt, 
you  give  the  benefit  of  the  doubt  in  favour  of  vesting ; 
only  you  must  not  first  create  the  doubt  itself. 


1864. 


Judgment. 


(a)  3  My.  &  Or.  290. 


(6)  1  Coll.  165. 
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It  appears  to  me  that  the  words  in  this  will  are  stronger 
in  support  of  the  application  of  the  rule  than  in  manypre- 
vious  cases.  In  the  first  place,  you  have  the  testatrix  in 
loco  parentis^  providing  for  her  adopted  daughter  and 
her  children.  Then  there  is  a  specific  gift  to  Siuannah 
for  life,  with  remainder  "to  all  her  children  in  the 
manner  thereafter  declared  of  a  moiety  of  the  residue." 
So  far,  therefore,  there  is  a  presumption  that  she 
designed  hy  the  gift  of  the  moiety  of  the  residue  to  benefit 
all  the  children,  though  no  doubt  it  is  qualified  by  the 
words  "in  manner  thereafter  declared,"  and  would  not 
prevail  against  a  clear  restriction  of  the  class ;  and,  indeed, 
the  largest  construction  does  not  include  all  the  children, 
because  the  class  is  cut  down  at  any  rate  to  those  who 
attain  twenty  one  or  marry.  But  it  is  material  to  note 
that  this  last  is  a  restriction  which  the  Court  would  be 
inclined  to  expect,  whereas  the  restriction  to  survivors  is 
one  for  which  the  Court  would  not  look. 

That  being  the  nature  of  the  earlier  part  of  the  wUI, 
I  come  to  the  limitation  of  the  first  moiety  of  residue  in 
favour  of  all  the  children  who  shall  be  living  at  the  mo- 
ther's decease,  equally  to  be  divided  between  them.  That, 
of  course,  is  quite  plain ;  but  then  come  these  words : 
"  to  be  paid  in  manner  following :" — that  is  to  say,  as  to 
sons,  at  twenty-one ;  and,  as  to  daughters,  at  twenty-one 
or  marriage,  "unless  such  ages  or  days  of  payment. re- 
spectively shall  happen  in  the  lifetime  of  Smannah  Jack" 
son ;"  in  which  event,  the  payment  is  to  be  postponed  till 
her  death.  This  direction  would  be  wholly  unmeaning 
if  the  gift  is  confined  to  those  who  survive  Susannah  Jack- 
son; and  here,  therefore,  we  begin  to  trace  an  intention 
of  providing  for  other  children  than  the  survivors.  Then 
follows  a  declaration  that  "  the  same  shall  become  a 
vested  interest  in  each  of  the  children  of  the  said  Susan- 
nah Jackson,''  at  twenty-one,  or  marriage,  and  a  gift  over 
to  the  survivors  on  the  death  of  any  child,  being  a  son. 
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under  twenty-one,  or  being  a  daughter,  under  twenty-one 
and  nnmarried.  The  testatrix,  therefore,  explains  that, 
when  the  payment  is  to  be  postponed,  she  does  not  mean 
to  postpone  the  vesting ;  and  it  is  impossible  to  read  the 
whole  clause  without  seeing  that  the  testatrix  does  give  a 
Tested  interest  in  the  mother's  lifetime ;  and  this  not  in 
such  children,  pointing  at  the  survivors,  as  might  be 
argued,  but  in  each  of  the  children.  It  was  argued  that 
the  term  "  the  same'*  meant  only  the  share  of  any  child 
already  given ;  but  that  cannot  be  so,  the  meaning 
clearly  being  that  the  whole  is  to  become  vested  in  the 
respective  children  in  equal  shares.  It  would  scarcely 
be  consistent  with  the  doctrine  of  Howgrave  v.  Cartier  (a), 
to  introduce  the  words  "  children  aforesaid,"  or  "  such 
children,"  in  place  of  "  the  children,"  in  order  to  obviate 
the  application  of  the  rule. 


The  other  moiety  of  the  residue  is  given  by  reference 
to  the  trusts  of  the  first,  the  husband's  life  interest  being 
interpolated. 

The  meaning  of  the  whole  will,  read  by  the  light  of 
the  authorities  I  have  referred  to,  seems  to  me  to  be  this. 
The  testatrix  contemplated  payment  and  division  of  the 
first  moiety  to  the  children  at  twenty-one,  or  marriage, 
after  the  death  of  Susannah  Jackson,  and  of  the  second 
after  the  death  of  the  survivor  of  her  and  her  husband. 
Then  it  occurred  to  her  that  some  of  the  children  might 
have  attained  twenty-one,  or  married,  before  the  deter- 
mination of  the  life  interests ;  and  she  adds  that,  in  that 
event,  the  shares  are  not  to  be  paid,  but  are  to  vest. 
That  being  so,  the  intention  thus  indicated  must  pre- 
yaily  in  accordance  with  the  general  rule  in  favour  of 
vesting. 


(fl)  3  V.  &  B.  79. 
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Decree. 


Declare  that,  according  to  the  true  oonstraotion  of  the  will  of  the 
testatrix,  the  shares  of  the  children  of  Susannah  Jackson  in  the 
residuary  estate  vested  in  all  the  children,  aa  to  sons  at  twenty-one, 
and  as  to  daughters  at  twenty-one  or  marriage,  whether  they  survived 
Susannah  Jackson  or  not,  but  subject  to  the  life  interests  of  Susannah 
Jackson  in  one  moiety,  and  of  her  and  her  husband  in  the  other. 


Declare  the  defendant  the  administrator  of  G,  W.  R.  Jackson. 
Entitled  to  his  share  accordiDgly. 

Costs  out  of  the  corpus  of  the  estate. 


chinnock  v.  the  marchioness  of  ely. 
Jane,  dowager  marchioness  of  ely, 

was  in  the  month  of  November,  1863,  owner  in  fee  simple 
in  possession  of  the  freehold  bouse  No.  9,  Princess  Oate, 
and  stabling  thereto  belonging,  situate  in  Ennismore 
Mews,  all  in  the  parish  of  St  Margaret's,  Westminster^ 
and  as  such  owner  she  instructed  her  solicitors,  Messrs. 
Lethhridge  d  Mackrell,  to  sell  the  said  house  and 
stabling,  subject,  as  stated  in  her  answer  to  the  amended 
Bill  in  this  suit,  to  the  stipulations,  and  conditions  under 
which  she  had  purchased  the  same,  and  to  employ  as  an 
agent  for  effecting  the  sale,  one  Mr.  Edwin  Smith, 

replied  to  by  a 

letter  of  the  vendor's  agent,  which  says  that  the  writer  has  been  *'  inetmcted  to  proceed 
with  the  sale,"  and  refers  to  a  "  draft  contract  then  being  prepared  and  which  will  be  for- 
warded/'  the  two  letters  form  a  complete  concluded  agreement  within  the  Statute  of  Frauds. 

The  Court  will  not,  under  the  terms  of  Sir  Hugh  Caims's  Act,  award  any  damages  to  the 
plaintiff  in  addition  to  specific  performance,  where  it  does  not  appear  that  he  has  suffered  any 
special  injury  from  the  delay  which  has  occurred  in  the  completion  of  the  contract. 


1864. 

November  23rd, 
December  13th. 

Vendor  and 
Purchaser — 
Statute  of 
Frauds — 
Agreement — 
Specific  Perfor- 
mance— 
Damages  under 
Sir  H.  Caims's 
Act. 

Where  a  letter, 
written  by  the 
intending  pur- 
chaser, contain- 
ing all  the 
essential  con- 
ditions of  a  con- 
tract for  sale  is 
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On  the  7th  of  November,  1863,  Messrs.  Lethbridge  d 
JUackrell  wrote  and  sent  to  Mr.  Edwin  Smith  the  follow- 
ing letter: — 

"  25,  Abingdon  Street,  London,  S.W,, 
"  7th  November,  1863. 
"  9,  Prince's  Gate. 
"Dear  Sir, — ^We  have  received  instructions  from  the 
"Marchioness  of  Ely  to  employ  you  in  selling  her  house 
'*  by  private  contract,  provided  such  sale  is  effected  on  or 
**  before  the   1st  day  of  March  next.     The  price  to  be 
**  i6 10,000.     Possession  to  be  given  on  the  1st  of  April, 
i864,  when  the  purchase  is  to  be  completed,  and  your 
**  fee  for  selling  to  be  £100,  and  this  sum  to  include  all 
expenses.     Lady  Ely  is  possessed  of  the  freehold  of 
these  premises.     Her  Ladyship  will  have  no  objection 
to  let  this  house  furnished  to  a  respectable  tenant,  at 
a  reasonable  rent,  from  the  23rd  inst.  to  the  1st  March 
next. 

"  We  are,  dear  Sir,  yours  truly, 

"  Lethbridge  &  Mackrell." 
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OF  Ely. 

SUUemewt. 


Smith  was  at  the  same  time  informed  that  he  was  not 

to  enter  into  any  contract  for  the  sale,  which  was  to  be 

^one  by  the  solicitors,  who  advised  that  no  sale  should 

\De  made  except  subject  to  conditions  similar  to  those 

on  which  her  Ladyship  had  purchased  the  property ;  but 

this  restriction  on  his  power  was  not  disclosed  to  the 

Haintiff  or  his  agent. 

This  letter  was  on  the  9th  November,  1863,  shown,  in 
the  course  of  an  interview  on  other  business,  by  Smith 
to  Mr.  Oalsworthy,  the  Plaintiff's  solicitor. 


1 


Oalsworthy  thereupon  asked   for  and   obtained   from 
Bniih  an  order  to  view  the  premises,  and  he  communi- 
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cated  what  he  had  heard,  and  handed  over  the  said  order 
to  view  to  the  Plaintiff. 

The  Plaintiff,  thereupon,  on  the  11th  November  wrote 
and  sent  to  Smith  the  following  letter : — 


"  11,  Waterloo  Place,  PaU  Mall,  S.W., 
''London,  Nov.  11th,  1863. 
**  Dear  Sir, — No.  9,  Princess  Oate — I  agree  to  give  you 
"  the  price  which  you  are  authorised  to  accept  for  this 
**  freehold  house  and  stabling  in  Ennismore  Mews,  viz., 
*'ten  thousand  (£10,000)  pounds,  to  include  the  usual 
"  tenants'  fixtures,  possession  as  early  in  March  as  can 
*'  be  arranged.  I  shall  be  obliged  if  you  would  forward 
"  me  the  usual  contract. 

"  I  am,  dear  Sir,  yours  faithfully, 

"Fredk.  Chinnock." 

By  this  time,  however,  the  Marchioness  had  ceased  to 
wish  to  sell  the  house,  and  accordingly,  by  her  desire, 
Mr.  Lethbridge,  on  the  16th  November,  called  on  the 
Plaintiff  and  requested  him  to  withdraw  his  offer,  which 
he  refused  to  do  except  on  terms  to  which  Mr.  Lethbridge 
declined  to  assent,  and  thereupon  Lady  Ely,  as  stated  in 
her  answer,  "instructed  Messrs.  Lethbridge  d  MaekreU 
to  proceed  with  the  sale." 

These  gentlemen  accordingly  addressed  to  the  Plaintiff 
the  following  letter : — 


"  26,  Abingdon  Street,  London,  S.W., 
"  Nov.  19th,  1868. 
"  Dear  Sir, — No.  9,  Princess  Oate — We  have  been  in- 
structed by  the  Marchioness  of  Ely  to  proceed  with  the 
sale  to  you  of  these  premises.     The  draft  contract  is 


CASES  IN  CHANCEEY. 


223 


being  prepared,  and  will  be  forwarded  to  you  for  ap-  1864. 

proval  in  a  few  days.  Chihwock 

"Yours  truly,  M.Bcmo^ 

''LeTHBBIDOE   &  MaOKRELL.  of  Ely. 


'F.Chinnoek^EsqJ 


Statement 


liothing  further  took  place  in  reference  to  the  pro- 
posed purchase  until  the  21st  of  December,  1863,  when 
I^^thbridge  d  MackreU  sent  to  Messrs.  OaUworthy,  the 
Plaintiffs   solicitors,   a   draft  contract  for   approval   on 
l>elalf  of  the   Plaintiff,   which,  besides  embodying  the 
terms  comprised  in  the  Plaintiff's  letter  of  the  11th  of 
November,  contained  several  clauses,  some  of  which  were 
'^Btrictive  of  the  title  to  be  shown  by  the  Defendant, 
*^d  another  of  which  threw  upon  the  Plaintiff  the  costs 
^f  the  production  of  evidence  of  various  sorts.     This 
^itift  contract  was,  as  subsequently  appeared^  almost  an 
*^act  copy  of  that  under  which  the  Defendant  had  her- 
®^lf  purchased  the  property  in  question.     The  Plaintiff's 
Solicitors  struck  the  last-mentioned  clause  out  of  the 
^i^tft,  insisting  that  the  Plaintiff  had  bought  upon  an 
open  contract. 

iMhbridge  dc  MackreU  restored  this  clause,  alleging, 
^^  the  fact  was,  that  Lady  Ely  had  purchased  under 
^nrxilar  conditions,  and  that  she  had  only  agreed  to  sell 
^^^der  conditions  similar  to  those  on  which  she  had  pur- 
«Hajed. 


Messrs.  OdUtcorihy,  however,  insisted  upon  their  objec- 
^on,  but  they  assented  to  the  draft  in  all  other  respects, 
*^d  thereupon  Lethbridge  dt  MackreU,  by  letter  of  the 
l-Bth  January,  1864,  announced  to  them  that  they  de- 
clined to  proceed  further  with  the  treaty  for  sale  of  the 
P^^^mises. 


I 
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On  receipt  of  this  letter,  Mr.  John  Galsworthy  waited 
upon  Lethhridge  dt  Mackrell,  and  verbally  informed  them 
that  the  Plaintiff,  to  prevent  litigation,  withdrew  his 
objections  absolutely. 

On  the  14th  January,  1864,  Messrs.  QdUworthy  wrote 
to  Lethhridge  §•  Mackrell,  unconditionally  accepting  thi 
draft  as  it  stood,  and  saying  that  the  objection  taken  tc 
clause  9  had  been  taken  of  their  own  mere  motion,  as 
solicitors  to  the  purchaser,  and  that  they  now  waived  it, 
and  had  caused  one  part  of  the  agreement,  "  with  the 
clause  noticed,*'  to  be  engrossed. 

The  Defendant,  however,  refused  to  proceed  with  the  sale 
on  the  grounds,  first,  that  the  letter  of  the  19th  November, 
1863,  written  by  her  solicitors,  was  merely  a  conditional 
acceptance  of  the  Plaintiff's  offer  upon  the  terms  of  a 
formal  contract  for  sale  being  agreed  to  between  the 
Plaintiff  and  herself,  which  never  had  been  done:  secondly, 
that  the  condition  which  had  been  objected  to  by  the 
Plaintiff,  forming  the  9th  clause  in  the  draft  contract  sub- 
mitted to  him,  was  a  reasonable  clause  to  be  embodied  in 
such  formal  contract,  and  that  as  the  Plaintiff  had  not 
assented  to  such  clause  till  after  she  had  withdrawn  from 
the  bargain  no  concluded  agreement  had  ever  been  come 
to :  and,  thirdly,  that  Smith  was  not  authorized  to  enter 
into  any  such  contract  as  had  been  come  to  on  her 
behalf. 

Thereupon  this  Bill  was  filed  for  specific  performance 
of  the  contract,  and  for  damages  either  in  addition  to  oi 
substitution  for  such  specific  performance ;  and  particu- 
larly for  damages  in  respect  of  the  delay  which  had  takes 
place  in  the  completion  of  the  contract. 


The  cause  now  came  on  upon  motion  for  decree. 
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Mr.  RoU,  Q.C.,  Sir  H.  Cairns,  Q.C.,  and  Mr.  Fry  for 
ihe  Plaintiff: — 

Under  the  letters  of  the  11th  and  19th  November, 
1868,  there  was  a  complete  and  binding  "  open  "  con- 
tract, that  is  without  special  conditions  for  the  purchase 
of  the  house  and  stabling,  and  those  two  letters,  taken 
together,  are  quite  sufficient  to  bind  the  Defendant  under 
the  Statute  of  Frauds,  Kennedy  v.  Lee  (a) :  at  the  inter- 
view on  the  16th  November,  both  parties  assumed  the  ex- 
istence of  a  binding  contract,  and  tlie  Defendant's  soli- 
citor did  not  then  refeiTthe  Plaintiff  to  any  more  formal 
contract. 


1804. 

Cbimkock 

r. 

Mabohioness 

or  Ely. 

Argument. 


In  Fowle  v.  Freeman  {b\  and  Thomas  v.  Bering  {c),  it 
^ashdd  that  an  intention  to  execute  a  formal  contract 
^d  not  destroy  a  contract  completed  in  a  correspondence. 
Thomas  v.  Bering  was  even  stronger  than  the  present 
c^,  for  there  the  correspondence  on  the  part  of  the 
person  held  bound  was  his  own,  unaided  by  a  solicitor. 
So  also  in  Skinner  v.  Mac  Bouall  (d). 

In  the  letter  of  the  19th  November,  the  Defendant's 

solicitors  described  themselves  as  instructed  to  proceed 

with  "  the  sale,'*  but  in  their  letter  of  the  13th  January, 

1864,  they  changed  their  tone,  and  declined  to  proceed 

further  with  "  the  treaty  for  sale." 

The  introduction  of  stringent  terms  and  conditions  in 
the  draft  contract  was  an  afterthought,  not  contemplated 
when  the  letter  of  the  19th  November  was  written.  The 
Defendant  could  not,  therefore,  rely  on  anything  that  bad 
taken  place  with  reference  to  tliese  special  conditions  for 


(a)  3  Mer.  441. 
(6)  9  Ve».  351. 


(c)  1  Keen  729,  746. 
{d)  2  De  G.  &  Sm.  265. 


Q  2 
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the  purpose  of  defeating  the  agreement.  At  any  rate  the 
Plaintiff  had  abandoned  the  objection  in  time  to  save  the 
contract. 

Mr,  Giffard,  Q.C.,  and  Mr.  W.  Barber,  for  the  Defen- 
dant:— 


Mr.  Lethbridge^s  letter  of  the  10th  November  was  no 
absolute  acceptance  of  the  Plaintiff's  offer,  it  referred  ex- 
pressly to  a  contract  to  be  forwarded  for  the  Plaintiff's 
approval,  and  implied,  therefore,  that  no  concluded 
agreement  had  been  entered  intb  in  the  letters.  The 
contract,  which  was  stated  to  be  in  course  of  preparation, 
must  have  meant  a  formal  instrument  containing  all  fair 
and  necessary  terms,  but  not  limited  to  those  mentioned 
in  the  Plaintiff's  offer  of  the  11th  November.  In  Honey- 
man  V.  Marryat{a)  there  was  a  similar  reference  to  a 
formal  contract,  which  was  to  be  prepared  and  signed  by 
the  parties,  the  acceptance  of  the  offer  made  having  been 
"  subject  to  the  terms  of  a  contract  being  arranged/'  and 
specific  performance  was  there  refused  on  the  ground  that 
the  correspondence  did  not  constitute  a  concluded  agree- 
ment. 

[The  Vice- Chancellor. — But  there  the  decision  seems 
to  have  gone  upon  the  words  used  ;  viz.,  "  subject  to  the 
terms,''  &c.,  which  expressly  annexed  a  condition  to  the 
acceptance.] 

In  Ridgway  v.  Wharton  (6),  Lord  St.  Leonards  (p. 
268)  says,  that  the  circumstance  that  the  parties  contem- 
plated having  a  formal  agreement  was  "  evidence  "  that 
a  previous  agreement  was  not  intended  by  them  to  be 
complete. 


(a)  21  Beav.  14:  s.  c.  6  H.  L.  Cas.  112.  (h)  6  H.  L.  Gas.  288. 
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The  two  letters,  relied  on  as  forming  an  agreement 
within  the  Statute  of  Frauds,  did  not  constitute  a  con- 
cluded contract,  as  they  did  not  contain  all  material 
terms:  Blore  v.  Sutton  (a).  Even  supposing  the  letter  of 
the  Defendant's  agent  of  the  10th  November  to  amount 
to  an  unconditional  acceptance  of  the  PlaintifTs  offer,  that 
offer  itself  was  not  certain  in  its  terms,  no  period  being 
fixed  for  the  commencement  of  possession,  the  words 
b^g»  ''possession  as  early  in  March  as  can  be  ar- 
ranged:" RauUedge  v.  Qrant{b). 
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Even  if  there  were  a  sufficient  contract  in  the  corre- 
spondence to  satisfy  the  Statute,  the  Court  would  not 
enforce  specific  performance  if  it  was  doubtful  whether 
there  was  a  concluded  agreement:  Stratford  v.  Bos- 
wortii  (c),  Huddleston  v.  Briscoe  {d). 

The  two  letters  of  the  11th  and  19th  November  omitted 
terms  which  were  material,  and  were  treated  by  both 
parties  as  such ;  e.g.,  the  incidence  of  the  expenses  of 
investigating  the  title.  The  Defendant  had  expressly 
told  her  agents,  Lethbridge  dt  Mackrell,  that  these 
expenses  were  to  be  borne  by  the  purchaser,  and  they  all 
along  intended  to  throw  them  upon  the  Plaintiff  by  a 
provision  to  that  effect  in  the  contract  which  was  to  be 
prepared ;  and,  as  this  question  was  not  settled  after  the 
Defendant  had  ''  cried  off''  the  bargain,  specific  perform- 
ance could  not  be  decreed. 

Mr.  BoU  was  heard  in  reply. 


(a)  3  Her.  237,  245. 
(6)  4  Bing.  663. 


(c)  2  V.  &  B.  341. 
id)  11  Yes.  583. 


( 
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Vice-Chancellor  Sir  W.  Paoe  Wood  : — 

I  think  I  am  bound  to  make  a  decree  for  specific  per- 
formance in  this  case.  It  is  not  necessary  to  consider 
whether  Mr.  Edwin  Smith  was  or  not  an  agent  of  the 
Defendant,  lawfully  authorized  within  the  Statute  of 
Frauds,  to  conclude  an  agreement  on  her  part  for  the  sale 
of  the  property  in  question.  He  clearly  was  authorized 
to  receive  the  Plaintiffs  offer  contained  in  the  letter 
addressed  to  him  by  the  Plaintiff  of  the  11th  November, 
1863,  Messrs.  Lethbridge  dt  Mackrell  having  by  their 
letter  to  Smith  of  the  7th  November,  in  compliance  with 
the  Defendant's  instructions  to  themselves,  appointed  him 
to  act  as  their  agent,  to  that  extent  at  least,  in  the  con- 
templated sale.  The  letter  of  the  11th  November  must 
be  read  as  constituting  a  reply  to  Lethbridge  <t  Mack" 
relVs  letter  of  the  7  th  November  to  Smithy  which  was 
shown  by  him  to  the  Plaintiff's  agent,  Frederick  Thomat 
Galsworthy,  and  Lethbridge* 8  letter  of  the  19th  November 
is  admitted  to  be  a  response  to  that  letter  of  the  11th. 


The  question  therefore  mainly  turns  on  the  two  letters 
of  the  11th  and  19th  November,  1863,  and  I  think  that 
the  words  with  which  the  latter  commences,  viz.,  "  We 
have  been  instructed  to  proceed  with  the  sale,"  must  be 
read  as  referring  to  a  complete  agreement,  and  that  they 
would  of  themselves  amount  to  an  unconditional  accep- 
tance of  the  Plaintiff's  offer  unless  controlled  by  the  sub- 
sequent words  of  that  letter. 


It  has  been  urged,  on  behalf  of  the  Defendant,  thafc 
the  letter  of  the  11th  November  contained  no  definite 
offer,  certain  in  its  terms,  which  could  have  been  the 
subject  of  an  unconditional  acceptance    or  rejection  by 
the  Defendant's  agents,  on  the  grounds  that  the  stabling 
in  Ennismore  Mews,  mentioned  by  the  Plaintiff  as  in- 
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tended  to  be  by  him  included  in  his  purchase,  formed  no 
part  of  the  property  which  Lethbridge  8f  MackreU  were 
authorised  to  sell ;  that  a  new  term  was  introduced,  by 
the  Plaintiff's  including  in  his  offer  the  tenant's  fixtures ; 

and  that  the  time  when  possession  was  to  be  given  was 

left  in  uncertainty. 


1864. 
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But  first,  with  regard  to  the  stabling  in  Ennismore 
Uewif  the  Defendant,   by  her  answer,  allows  that  it 
formed  part  of  the  property  to  be  sold.     Next,  the  point 
rdating  to  the  fixtures  does  not  appear  to  be  one  of  im- 
portance, and  it  has  not  been  pressed  by  the  counsel  for 
tke  Defendant.     With  regard,  lastly,  to  the  alleged  doubt 
u  to  the  period  when  possession  was  to  begin,  I  think 
the  objection  cannot  be  sustained.     The  words  "  posses- 
ion in  March,  as  early  as  can  be   arranged,"  cannot  be 
^derstood  as  meaning  that  the  period  when  possession 
*a8  to  be  given  should  form  the  subject  of  future  nego- 
uation.     They  were  plainly  intended  by  the  Plaintiff  to 
i&ean :  *'  I  shall  be  glad  to  have  possession  as  early  in 
Uarch   as  possible ;    but,  if  it  cannot  be  given  to  me 
sooner  than  the  last  day  of  the  month,  I  shall  be  willing 
to  take  it  then."     In  Routledge  v.  Grant  (a),  the  words 
iised  were  "possession  to  be  given  on  or  before  25th 
July  f'  to  which  the  reply  made  (after  accepting  the  other 
terms  of  the  offer)  was  **  possession  to  be  given  on  the 
let  of  August,"  which  naturally  was  held  in  that  case  to 
constitute  a  material  variation.     In  the  present  case,  the 
t^laintiff's  offer  was  definite  and  certain  ;  it  contained  all 
the  material  terms  necessary  to  constitute  an  agreement 
for  the  proposed  purchase ;  and  I  think  the  letter  of  the 
19th  November  was  an  unconditional  acceptance  of  those 
terms.    It  has  been  said  in  the  arguuient  that  that  letter 
can  only  be  read  as  constituting,  with  the  Plaintiff's  of 


(a)  4  Bing.  653. 
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the  11th  November,  an  agreement  for  an  agreement, 
in  which  latter  were  to  be  contained  all  terms  deemed 
essential  by  either  party.  Such  an  arrangement  would 
be  a  supposable  one  ;  but  in  the  present  case  there  is  no 
proof  that  such  was  the  intention.  In  the  reply  of  the 
Defendant's  agents,  contained  in  their  letter  of  the  19th 
November,  to  the  Plaintiflf 's  oflFer,  no  question  is  raised  as 
to  the  contract  to  which  they  allude  being  one  that  should 
contain  any  other  terms  than  those  contained  in  the 
Plaintiff's  offer.  The  Plaintiff's  letter,  taken  in  connec- 
tion with  the  reply  to  it,  amounts  to  a  statement  on  his 
part  to  this  effect :  "  I  express  every  term,  but  there  is  to 
be  the  usual  contract."  Suppose  no  special  condition  of 
any  kind  was  required,  the  whole  thing  would  be  as 
clear  as  possible ;  and  no  ^roof  is  adduced  by  the  De-  - 
fendant  to  show  that  the  Plaintiff  intended,  at  the  date 
of  the  two  letters  in  question,  to  assent  to  any  special 
condition.  The  Defendant  alleges  that  she  intended  all 
along  that  there  should  be  special  conditions  in  any  con- 
tract entered  into  with  a  purchaser ;  that  she  intended  to 
insist  on  his  submitting  to  the  same  terms  as  she  had 
herself  been  subjected  to  when  buyingi  but  those  inten- 
tions were  not  communicated  to  the  Plaintiff  till  long 
after  the  19th  of  November,  1863.  It  is  necessary  to 
consider  what  took  place  between  the  Plaintiff  and  Mr. 
Lethbridge  at  their  interview  on  the  16th  of  November ; 
for  altliough  parol  evidence,  it  is  important,  as  showing 
the  intentions  of  the  parties,  and  particularly  as  being 
explanatory  of  the  meaning  attached  by  them  to  the 
word  "  contract,''  used  in  Mr.  Lethbridge's  letter  of  the 
19th  November.  At  that  interview  Mr.  Lethbridge  ap- 
pears to  have  requested  the  Plaintiff  to  withdraw  his 
offer  as  a  personal  favour  to  himself.  As  a  condition  for 
doing  so,  the  Plaintiff  asked  for  terms  which  Mr.  Leth- 
bridge declared  to  be  unreasonable,  although  he  said  he 
would  communicate  them  to  the  Defendant ;  but  he  did 
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not  inform  the  Plaintiff  that  it  was  intended  on  the  part 

of  the  Defendant  that  if  the  negotiation  were  to  proceed, 

any  special  conditions  or  terms  should  be  introduced 

into  the  contract.    Whatever  Mr.  Lethbridge  may  have 

thought  on  the  subject  of  the  contract,  he  did  not  share 

those  thoughts  with  the  Plaintiff;  and  when  the  latter 

received  the  letter  of  the  19th  November,  there  was  no- 

^g  to  lead  him  to  understand  by  the  word  "  contract'' 

^7  thing  beyond  a  simple  reduction  into  a  formal  shape 

of  the  actual  terms  contained  in  the  letter  of  the  11th 

November,  which  itself  contained  all  essential  particulars 

^'  an  agreement  within  the  Statute.     Suppose  that  the 

^^ewas  reversed,  and  that  the  Defendant  had  been  Plain- 

^^9  there  would  have  been  no  possibility  of  saying  that 

^^^  was  no  concluded  agreement. 
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Specific  performance  of  the  agreement  contained  in  the 
*^tters  of  the  11th  and  19th  November,  1863,  must,  there- 
^^^e,  be  decreed,  with  costs. 


On  the  question  of  damages,  I  will  mention  the  case 
Sain.  I  do  not  know  that  I  can  give  any  damages  for 
^Kxe  mere  delay,  in  the  absence  of  any  proof  of  special 
^Xijury  to  the  Plaintiff  from  the  non-performance  of  the 
Contract. 


This  cause  stood  for  judgment  this  day,  as  to  the 
^int  reserved  upon  the  question  of  damages. 


Dee,  13. 


^icb-Chancellob  Sib  W.  Page  Wood  : — 


With  reference  to  this  point,  I  have  caused  inquiries 
to  be  made  as  to  whether  any  case  could  be  found  in 
which  damages  were  awarded  for  the  non-performance  of 
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a  contract  where  no  special  injury  was  shown  to  have 
heen  caused  by  the  breach,  but  no  case  has  been  found 
to  that  effect.  In  the  present  case,  although  there  are 
in  the  Bill  allegations  of  damage  sustained  by  the  Plain- 
tiff, it  has  not  been  proved  that  he  has  sustained  any 
special  injury  either  from  loss  of  value  in  the  property, 
or  on  the  ground  of  engagements  on  his  part  entered 
into  by  him  on  the  faith  of  the  contract.  I  therefore 
think  the  case  is  not  one  in  which  I  should  exercise  the 
power  given  by  the  Act  (a). 


The  decree  must  be  for  specific  performance,  but  with- 
out damages. 


(a)  21  k  22  Viot  o.  27. 


T. 
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MIDDLETON  v.  MAGNAY.  J^ 

April  21st. 

HIS  was  a  bill  filed  for  specific  performance  of  a  con-     Specific  per- 

tract  to  grant  a  valid  lease,  or  if  the  Defendant  should  be  Damajes—Lien 
-unable  to  do  so,  then  that  the  Plaintiff  might  have  a  lien        ^  ^     ^' 

for  his  expenditure  pursuant  to  the  agreement.  grant  a  lease  to 

B,  who  was  to 
enter  at  once 

The  agreement  was  between  Sir  William  Magnay  (the  ^^^  expend 

money  on  im- 

Defendant)  of  the  one  part,  and  Thomas  Middleton  (the  provements 
Tlaintiff)  of  the  other  part,  and  was  dated  the  1 6th  of  uJat^AfeSed 
July,  1862.     It  recited  that  Magnay  being  possessed  of  a  ^^^^^b^    t 
leasehold  estate  in   a  paper-mill,    whereof    more    than  a  valid  lease  he 
twenty-one  years  still  remained  unexpired,  obtained  his  b  the  amount 
discharge  in    insolvency,  and    had   been   permitted    to  and fromMd 
remain  in  possession  of  the  mill,  and  was  in  treaty  with  after  such 

...  /.         ,  /.I  failure  B  should 

the  provisional  assignee  for  the  repurchase  of  the  lease  ;  be  at  liberty  to 
and  it    was  agreed  that   Magnay  should,  within  three  S^^ee^nt  ^ 
months,  grant  or  procure  a  lease  to  Middleton  of  the  ^^^^^^  *^®^*®,„ 

'   "^  ^  ,  except  as  to  B's 

paper-mills  at  Postfordy  and  the  machinery  and  fixtures,  right  to  re- 

and  the  use  of  the  streams,  ponds,  and    watercourses,  being  unable  to 

theretofore   used   by  Magnay,  for  a  term  of  twenty-one  ^^^nt^ 

years  from  the  24th  June,   1862,    determinable  at  the  title:— 

.        .    ,     ,  ^  r  ,         -^«W,  that  B 

option  of  the  lessee  after  seven  or  fourteen  years,  at  the  had  a  lien  on 

rent  of  ^£600,  the  first  payment  of  rent,  being  the  propor-  ^ji©  premisesTor 
tionto29th  September,   1862,  viz.,  £115  78.  9d.,  to  be  Ws  outlay  and 

COSLS  01  SUlbSy 

made  on  that  day.  It  was  further  part  of  the  agreement  and  decree 
that  Middleton  should  pay  £122  for  certain  specified  ^^°  ^^^^' 
articles  on  the  premises  belonging  to  Magnay,  and  should 
rebuild  a  rag-house,  which  had  been  blown  down,  or  some 
building  equivalent  thereto  to  the  satisfactionof  Magnay. 
The  agreement  contained  a  proviso,  that  if  Magnay 
should  not  within  three  months  obtain  a  reassignment 
from  the  assignee,  or  should  otherwise  fail  to  grant  or 
procure  a  valid  lease  for  the  term  aforesaid,  then  Magnay 
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should  and  would  repay  to  Middieton  the  sum  of  j£122, 
and  all  such  sum  or  sums  of  money  as  he  should  have 
laid  out  in  rebuilding  the  rag-house  or  other  equivalent 
building,  and  any  other  erection,  building,  and  improve- 
ment, or  for  any  repairs  and  amendments  to  the  premises, 
and  also  for  any  repairs,  alterations,  and  improvements  to 
the  machinery,  gear,  water  dams,  mill-head,  and  streams 
belonging  thereto,  and  then  and  in  such  case  from  and 
after  such  failure  as  aforesaid  Middieton  should  be  at 
liberty  to  quit  and  deliver  up  possession  of  the  mill  and 
premises,  machinery  and  gear,  and  thereupon  the  agree- 
ment should  cease,  except  as  to  the  right  of  MiddleUm 
to  recover  from  Magnay  the  several  sums  of  money 
agreed  to  be  repaid  on  the  failure  of  Magnay ^  to  grant  or 
procure  a  valid  lease  within  the  time  aforesaid. 


The  Plaintiff  paid  the  sum  of  £122,  and  entered  into 
possession  of  the  mill  and  machinery  comprised  in  the 
agreed  lease,  and  also  of  certain  machinery  belonging  to 
or  claimed  by  Magnay  as  his  own,  and  included  in  the 
agreement  for  a  lease  to  the  Plaintiff. 

Magnay  did  not  obtain  the  reassignment  within  three 
months ;  but  the  Plaintiff  waived  the  stipulation  as  to 
time  on  the  representation  that  Magnay  would  soon  be  in 
a  position  to  grant  a  valid  lease. 

An  assignment  from  the  assignee  was  made  on  the  drd 
of  October,  1862,  to  one  Bttw,  of  Magnay's  former 
interest,  and  on  the  14th  of  October,  1862,  EUis  by 
Magnay* 8  direction  assigned  this  interest  to  Magnay  upon 
trusts  for  the  benefit  of  his  wife  and  children. 


On  investigation  it  also  appeared  that  Magnay*8  former 
title  consisted  only  of  a  term  in  one  moiety  of  the  pre- 
mises which  would  expire  in  March,  1870. 
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The  Defendant  alleged  that  he  had  an  agreement  under 
which  he  could  obtain  an  extension  of  the  term,  but  at  the 
hearing  it  was  admitted  that  a  good  title  could  not  be  made. 

Before  the  defect  of  title  was  ascertained,  the  Plaintiff 
had  expended  about  £5000  on  the  premises,  of  which  he 
still  remained  in  possession. 
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The  bill  prayed  specific  performance  of  the  agreement, 
or  if  the  Defendant  could  not  grant  a  valid  lease,  then 
"Uiat  the  Flaintiff^s  outlay  might  be  declared  to  be  a  charge 
on  the  Defendant's  interest  in  the  premises  and  on  any 
xioachinery  thereon  belonging  to  him,  that  the  amount  might 
l>e  raised  by  a  sale  of  Defendant's  interest  in  the  mill  and 
Joiachinery,  and  that  the  damages  sustained  by  the  Plaintiff 
l>y  the  delay  and  non-performance  of  the  agreement  might 
loe  assessed  and  paid,  and  in  default  that  the  same  might 
\>e  raised  out  of  the  Defendant's  interest  in  the  mill  and 
machinery,  and  for  an  injunction  to  restrain  a  distress. 


An  interlocutory  injunction  had  been  obtained,  and  the 
case  now  came  on  upon  motion  for  decree. 


Mr.  W.  M.  James,  Q.C.,  and  Mr.  Hemming  for  the 
Plaintiff. 


Argument, 


It  is  now  settled  that  a  purchaser  has  a  lien  in  case  of 
fiedlure  of  title  for  any  part  of  his  purchase  money  which 
he  may  have  paid:  Wythes  v.  Lee  (a);  Rose  v.  Wat- 
son {b). 

The  same  right  must  exist  in  the  case  of  a  lessee 
expending  money  on  the  land  itself,  and  in  this  case  the 
agreement  itself  directs  repayment,  though  it  may  not 


(a)  3  Dr.  396. 


(6)  12  W.  R.  586. 
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quite  amount  to  an  express  charge  of  the  outlay  upon  the 
land.  We  are  also  entitled  to  damages  caused  by  the 
misrepresentations  and  delays  of  the  Defendant. 

Mr.  Hardy  for  the  Defendant. 


There  can  be  no  specific  performance  of  the  agreement 
to  grant  a  lease  because  the  bill  shows,  and  we  admit,  that 
no  title  can  be  made,  and  the  agreement  is  therefore 
impossible  to  be  performed.  The  alternative  agreement 
to  repay  certain  outlay  is  not  a  subject  for  specific  per- 
formance, but  for  an  action  at  law.  Neither  will  an 
inquiry  as  to  damages  be  granted  by  this  Court  in  any 
case  in  which  a  decree  for  specific  performance  is  impos- 
sible :  Soames  v.  Edge  (a) ;  Howe  v.  Hwnt  (6) ;  Rogers  ▼. 
ClmUis  (c). 

If  there  is  an  inquiry  as  to  damages  it  should  include 
the  damage  which  the  defendant  has  incurred  by  the 
Plaintiff  prematurely  closing  the  mill  and  by  injury  to  the 
premises. 


Judgment,         ViCE- CHANCELLOR   SiR  W.    PaGE   WoOD  : — 

The  distinction  between  the  present  case  and  the  autho- 
rities cited  for  the  Defendant  is  this.  Where  a  Plaintiflf 
comes  to  the  Court  for  the  specific  performance  of  a  con- 
tract which  cannot  be  performed  at  all,  there  damages 
cannot  be  given  in  lieu  of  specific  performance.  So, 
again,  there  can  be  no  relief  in  this  Comi  where  a  Bill  is 
filed  for  damages  and  damages  only.  But  in  this  case  the 
Plaintiff  has  a  clear  right  to  a  lien  upon  the  vendor's 


{a)  Johns.  669. 
(6)  31  Beav.  420. 


(c)  27  Beav.  176. 
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interest  for  the  money  expended  by  him  on  the  property. 

There  is  an  implied  contract  in  every  case  between  vendor 

and  purchaser,  that  the  purchaser  shall  have  a  lien  on  the 

property  to  the  extent  of  the  purchase-money  he  has  paid, 

and  here  there  is  an  express  stipulation  that  the  money 

expended  shall  be  repaid.     This   right   will   sustain   a 

claim  for  damgges  just  as  much  as  the  right  to  specific 

performance  of  the  contract  to  grant  a  lease  which  has 

dropped  by  reason  of  the  impossibility  of  performance. 

Assuming  it  to  be  clear  that  no  title  can  be  made  the 

decree  will  be  merely  a  declaration  of  the  Flaintiff*s  lien 

axid  consequential  relief. 

Mr.  Hardy  admitted  that  no  title  could  be  made. 
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Magnat. 
Judgment, 


The  Defendant  admitting  that  a  good  title  cannot  be  made,  Declare 
X^laintiff  entitled  to  a  lien  on  snch  estate  or  interest  as  the  Defendant 
lias  in  any  of  the  property  and  effects  mentioned  in  the  agreement,  to 
Secure  the  repayment  of  all  monies  paid  by  him  on  the  faith  of  and  . 
punuant  to  the  agreement,  together  with  his  costs. 

Inqniry  what  monies  have  been  expended  by  the  Plaintiff. 

Inquiry  nnder  what  circumstances  the  mill  was  closed  by  the 
Haintiff,  and  whether  there  has  been  any  deterioration  of  the  pre- 
xniaea,  and  to  what  amount,  and  under  what  circumstances.  Defendant 
to  pay  costs  up  to  hearing.  Continue  the  injunction.  Adjourn 
further  consideration. 


AfintUe, 


1864. 

May  ZOth,  ZUt. 

Will— Executor 
—Unffcial  gift 
of  r  endue —  1 1 

(ko.  4,  «fc  1  Wm, 
4,  c.  40. 

Bequest  of  an- 
nuity  to  widow 
to  be  secured  by 
execQton — legacies  to  three  children — reaeon  assigned  for  omitting  three  other  children 
shindy  provided  for— appointment  of  two  strangers  trustees  and  of  the  three  remaining 
children  executors. — Held,  that  a  sufficient  intention  appeared  to  satisfy  the  Statute,  and  that 
the  executors  took  beneficially. 


HARRISON  V.  HARRISON. 

This  was  a  Bill  filed  to  obtain  the  judgment  of  the 
Court  on  the  construction  of  the  will  of  William  Ilarri- 
i(my  the  only  question  being  whether  the  executors  were 
entitled  to  the  residue  beneficially. 
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The  testator  made  his  will,  dated  the  14ih  of  Augast, 
1858,  as  follows  :— 

"  First,  I  order  that  the  sum  of  £25  be  paid  annually 
"  to  my  dear  wife,  Rosehannah  Harrison^  out  of  my  said 
"  effects,  the  executors  of  this  my  will  to  give  security  for 
''  the  same  to  the  expiration  of  her  life  m  case  she  con- 
''  tinues  my  widow,  otherwise  the  same  shall  cease.  Se- 
''  cond,  I  give  and  bequeath  to  each  of  my  youngest 
"  daughters  the  sum  of  JG300  each,  Sarah  and  Jane  Har- 
"  risofiy  to  be  paid  when  they  shall  attain  th6  age  of 
"  twenty-one,  or  sooner  in  case  they  marry.  I  also  ap- 
"  point  that  the  executors  of  this  my  said  will  and  testa- 
"  ment  shall  provide  a  home  and  all  other  necessaries  of 
"  life  for  the  said  Sarah  and  Jane  Harrison  until  they 
''  attain  the  age  of  twenty-one,  or  marry.  I  also  give 
"  and  bequeath  to  my  daughter,  Frances  Sleadmore^  the 
"  wife  of  James  Sleadmore^  the  sum  of  £200,  to  be  paid 
'*  at  the  discretion  of  the  executors  and  trustees  of  this 
**  my  last  will  and  testament.  I  omit  in  this  my  will  any 
"  dowry  to  Mary  Wright^  the  wife  of  William  Wright^  and 
"  Elizabeth  Wright^  the  wife  of  Oeorge  Wright,  also  my 
"  son,  John  Harrison,  farmer  of  Twigmore,  in  this  county, 
"  they  having  been  previously  provided  for.  I  appoint 
"  and  nominate  John  Plumtree,  farmer,  of  the  parish  of 
"  Atterby,  in  this  county,  and  Oeorge  Wright,  farmer,  of 
"  the  parish  of  Bishops  Norton,  in  this  county,  to  be 
**  trustees  of  this  my  will  and  testament.  I  also  appoint 
'*  and  nominate  my  three  sons,  Joseph,  WiUiam,  and 
"  Thomas,  to  be  executors  of  this  my  last  will  and  testa- 
"  ment.'' 


The  testator  died  on  the  10th  of  December,  1858,  and 
the  will  was  proved  by  the  three  executors.  The  estate 
consisted  chiefly  of  farming  stock. 
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The  testator  had  at  the  date  of  his  will,  and  of  his 
4eath,  the  nine  children  named  in  his  will,  namely,  the 
Plaintiff^  Jane  Harrison^  and  the  Defendants,  Joseph^ 
IFittiam,  Thomas  (the  executors),  John  and  Sarah  Har- 
rimm,  and  Frances  Sleadmore,  Mary  Wright,  and  Eliza- 
beth Wright.  He  also  left  a  widow,  the  Plaintiff,  Rose 
Hannah  Harrison. 


2da 
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The  executors  claimed  the  residue  beneficially. 


Mr.  Danielf  Q.C.,  and  Mr.  Freeman^  for  the  Plain- 
tiff:— 


ArguwunL 


There  is  no  intention  implied  on  the  face  of  the  will  to 
benefit  the  executors,  and  they  must  therefore  take  as 
trustees  (a),  Love  v.  Qaze{f)\  Juler  v.  Juler{c). 

Mr.  WiUcock,  Q.C.,  Mr.  Faber,  and  Mr.  F.  Webb,  for  the 
Executors : — 

There  is  sufficient  indication  of  intention  to  satisfy  the 
^tataie;^  The  nomination  of  trustees,  the  direction  that 
tlie  executors  shall  give  security,  and  the  explanation  of 
tlie  reasons  for  making  no  provision  for  some  of  the 
<2liildren,  show  that  the  testator  meant  to  provide  for  the 
tliree  who  are  appointed  executors.  The  distinctions 
applicable  to  these  cases  are  discussed  in  Barrs  v. 
-F«iriei(d). 

Mr.  Daniel  replied. 


(a)  llGeo.4&l  Wm.  4,  e.  40. 
(6)  8  B«a.  472* 

▼OL.  XI. 


(r)  29  Boar.  34. 
(4/)  Ante,  p.  60. 
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18d4. 

Vice-chancellor  Sie  W,  Page  Wood: — 

The  question  in  this  cause,  which  arises  on  the  will  of 
a  testator,  made  in  1858,  is,  whether  an  intention  is  suffi- 
ciently manifested  that  the  executors  should  take  the 
surplus  of  the  estate  after  providing  for  the  legacies  and 
annuities,  for  their  own  benefit.  The  will,  which  is  very 
short,  is  to  this  effect : — ^An  annuity  of  £25  is  given  to 
the  widow,  and  the  executors  are  directed  to  give  security 
for  it.  Then  the  testator  gives  £300  to  each  of  his  two 
youngest  daughters  at  twenty-one  or  marriage,  and  directs 
the  executors  to  find  them  a  home  and  supply  them  with 
necessaries  in  the  meantime.  Then  he  gives  £200  to 
another  daughter^  to  be  paid  at  the  discretion  of  the  exe- 
cutors and  trustees.  Then  he  explains  that  he  omits  any 
gift  to  three  other  named  children,  because  they  were 
already  provided  for ;  and,  after  appointing  two  persons 
of  the  names  of  Plumtree  and  Wright  to  be  trustees,  he 
adds — "I  also  appoint  and  nominate  my  three  sons, 
Joseph,  WiUianiy  and  Thomas^  to  be  executors  of  this  my 
will."  These  three  sons  completed  the  whole  number  of 
his  children,  all  of  whom  therefore  are  mentioned  in 
some  way  in  the  will.  The  question  is,  whether  this  is 
sufficient  to  enable  the  Court  to  hold  that  an  intention  to 
give  the  surplus  to  the  executors  beneficially  appears  on 
the  face  of  the  will. 

I  have  come  to  the  conclusion  that  there  is  enough 
to  warrant  this  construction.  Looking  at  the  whole 
scope  of  the  will,  there  are  several  material  circum- 
stances, two  of  them  of  great  weight.  The  testator 
enumerates  all  his  children,  and  makes  provision  for 
three  of  them.  He  expressly  says,  that  he  omits  three 
others  as  being  already  provided  for.  He  gives  no 
reason  for  omitting  the  xemaining  three,  if  such  was  his 
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mtention,  but  he  deals  with  them  by  simply  appointing         IM*. 

them  executors,  thereby  giving  them  the  whole  personal  Haebibok 

estate.    And  the  question  is,  whether  that  is  intended  to  Hi^Rnoir. 

be  taken  beneficially.  jJIam^iU. 

It  is  not,  I  think,  legitimate  reasoning,  to  say  that  the 

testator  intended  to  provide  for  these  children  by  leaving 

them  to  take  shares  under  an  intestacy  as  to  the  residue. 

Sach  an  intention  would  not,  by  itself,  involve  any  incon- 

sistency ;  but  it  is  quite  inconsistent  with  the  rest  of  this 

will,  by  which  the  testator  provides  for  three  children, 

and  expressly  states  that  he  omits  to  provide  for  three 

others  for  reasons  assigned.     If  the  surplus  is  not  meant 

to  be  taken  beneficially,  why  did  the  testator  go  through 

the  form  of  explaining  why  he  did  not  provide  for  the 

three  other  children,  while  he  is  wholly  silent  as  to  those 

on  whom  he  casts  the  burden  of  executing  the  will  ? 

Then  again,  their  position  is  intended  to  be  something 
beyond  that  of  mere  trustees  and  executors,  because  the 
testator,  while  nominating  them  executors,  appoints  two 
other  persons  to  be  trustees ;  and  the  motive  for  this  is  ' 
easily  seen,  because  provision  is  made  for  daughters, 
ifhom  the  trustees  would  have  to  protect. 

That  being  the  intention  indicated  by  the  general  scope 
of  the  will,  there  are  directions  at  the  beginning  of  it 
^hich  also  appear  to  me  to  have  an  important  bearing. 
The  testator  gives  an  annuity  to  his  wife  out  of  his 
effects,  and  then  directs  his  executors  to  give  security  for 
it  He  does  not  say  that  the  executors  are  to  set  apart 
a  proper  sum ;  but  substitutes  this  peculiar  direction  as 
to  security,  thereby  pointing  strongly  to  an  intention  to  give 
them  the  residue,  subject  to  this  annuity.  That  alone 
Btrongly  implies,  to  my  mind,  an  intention  that  they  should 
tike  beneficially.    If  they  were  to  be  mere  executors  to 
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carry  out  eth  trusts  expressed  by  the  will,  this  direction' 
as  to  security  would  be  most  inappropriate.  Knowing 
that  the  executors  would  be  in  possession  of  the  farming 
stock,  which  would  require  conversion  before  the  annuity 
and  legacies  could  be  paid  out  of  it,  he  says,  as  I  read 
the  will,  that  the  executors  shall  keep  the  estate,  giving 
security  for  the  annuity.  I  do  not  rely  on  the  direetioQ^ 
that  the  executors  are  to  supply  the  inCemt  daughters  with 
necessaries,  because  that  would  not  be  the  less  appro- 
priate if  the  residue  were  not  given  beneficially,  but 
coupling  the  other  peculiarities  of  the  will  with  the  care- 
ful enumeration  of  all  the  children,  the  provision  fox 
some,  and  the  explanation  why  no  provision  is  made  for 
others,  I  am  of  opinion  that  I  do  not  incur  any  danger  of 
contravening  the  statute  by  holding  that  the  executant 
take  beneficially. 


July  lit  ic  IS^A. 

Morigagt— 
Priority— Title 
Deedt— 
Negligence. 
The  title  deeds 
of  property 
equitably 
charged  by  deed 
with  payment 
of  £1000  were 
deposited  with 
the  mortgagees' 
solicitors, 
SkT.    The 
mortgagor,  who 
was  also  a  client 

ofSkT,  applied  to  iS^  to  lend  him  the  deeds  to  show  to  the  agents  of  an  alleged  Railway  Com- 
pany who,  as  he  said,  desired  to  take  the  land,  S,  without  communicating  with  his  clients  or  his 
partner,  and  as  he  alleged  under  pressure,  lent  the  deeds,  which  the  mortgagor  deposited  with 
another  incumbraneer,  D.  The  mortgagor  died  six  or  seyen  months  after  this  tranaoetioo, 
and  ultimately  S  kT  paid  ofif  their  cliento,  and  took  a  transfer  of  the  first  charge.  They 
alleged  that  frequent  applications  had  been  made  to  the  mortgagor  for  a  return  of  the  deed% 
but  gave  no  further  particulars,  and  did  not  state  whether  any  and  what  answm  wart 
received. 

fTeW,— that  the  equitable  mortgage  of  D  took  priori^  over  the  prior  chai^ge  vested  inSkT. 


DOWLE  V.  SAUNDERS. 

J.  HIS  was  a  bill  filed  to  settle  priorities  of  equitable 
securities  held  by  the  Plaintiff  and  certain  of  the  De- 
fendants  respectively. 

The  Plaintiff  was  the  executor  of  his  late  brother, 
William  Dowle. 


OASES  m  CHANCERY. 

In  February,  1846,  WiUiam  Dowle  agreed  to  advance 
to  John  Saunders  £300  on  the  security  of  a  deposit  of 
the  title  deeds  of  a  freehold  house  in  Chelsea.  The 
deeds  were  deposited  on  the  23rd  February,  and  the 
money  advanced  on  the  3rd  March, 


^43 


1B64. 


Statement, 


On  the   2nd  May,   1848,  John  Saunders    requested 

WtUiam  Dowle  to  lend  hioi  the  deeds  of  the  Chelsea 

house,  for  the  perusal,  as  he  stated,  of  an  intending  pur- 

cliaser,  promising  to  return  them  if  the  sale  went  off,  and 

in  the  meantime  to  substitute  the  title  deeds  of  a  piece  of 

freehold  land  called  Oxlease, 

On  the  7th  May,  1848,  WiUiam  Dowle  sent  the  deeds 
of  the  Chelsea  house  to  John  Saunders,  who  shortly 
cdterwards  handed  over  the  Oxlease  deeds  to  William 
Dowle,  and  they  remained  in  his  possession  until  his 
^ath,  and  since  then  in  the  possession  of  the  Plaintiff. 

Before  the  deposit  of  the  Oxlease  deeds  with  Dowle, 
the  following  dealings  had  taken  place  : — John  Saunders 
-msa  equitable  owner  in  fee  of  Oxlease,  the  legal  estate 
being  outstanding  in  a  satisfied  mortgagee,  in  whom 
it  remained  up  to  the  filing  of  the  bill. 

In  November,  1847,  Messrs.   Stone  d   Turner,  who 

y^re  Saunders^  solicitors,  procured  for  him  an  advance  of 

JBIOOO  from  other  clients  of  theirs,  Maillard  and  Thirkitt 

— ^which  was  secured  by  a  legal  mortgage  of  a  piece  of 

leasehold   building  land   (afterwards    8    and    9,  Brady 

Terrace,  Wandsworth  Road)^  and  a  charge  by  deed  on  the 

Oadease  property.      This  security  was   dated  the  15th 

November,  1847. 


Upon  the  completion  of  this  transaction  the  Oxlease 
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deeds  bad  been  handed  to  Messrs.  Stone  dt  Turner^  as 
the  solicitors  of  the  mortgagees. 

In  1848  John  Saunders  had  asked  Stone  to  lend  him 
the  Oxlease  deeds  to  show  to  the  agent  of  a  Railway  Com- 
pany who  proposed,  as  he  statedj  to  take  the  land,  and 
he  (as  he  alleged  after  considerable  pressure)  lent  him  the 
deeds  on  his  promise  to  return  them  in  a  few  days. 
Instead  of  doing  so  Saunders  sent  them  to  the  Plain- 
tiff, as  before  mentioned,  in  substitution  for  the  Chelsea 
deeds. 

John  Saunders  died  on  the  5th  of  December ^  1848, 
having  devised  and  bequeathed  his  real  and  personal 
property  to  his  wife  and  children,  and  the  will  was  proved 
by  the  widow,  the  Defendant,  Sarah  Saunders.  On  the 
80th  July,  1850,  the  £1000  mortgage  was  transferred  to 
MaUlard  and  Turner^  and  on  the  16th  September^  1853, 
to  MaUlard  and  Master^  and  on  the  25th  Aprils  1854, 
Messrs.  Stoned  Turner  paid  £  1000  ioMaiUard  and  Master^ 
and  took  a  transfer  of  the  mortgage  to  themselves.  Before 
the  mortgage  became  so  vested  in  Messrs.  Stone  d  Turner^ 
an  unsuccessful  attempt  had  been  made  in  November, 
1849,  to  sell  the  Wandsworth  houses,  which  formed  part 
of  that  security.  The  interest  on  William  DowWs  seen- 
rity  having  been  irregularly  paid,  he,  in  the  year,  1853, 
obtained  an  order  for  the  administration  of  the  estate  of 
John  Saunders,  under  which  some  proceedings  were  had, 
but  the  Plaintiff's  mortgage  remained  unsatisfied.  Wil- 
liam Dowle  died  in  February,  1862,  and  his  equitable 
mortgage  was  now  vested  in  the  Plaintiff. 

Messrs.  Stone  d  Turner  claimed  to  take  priority  over  the 
Plaintiff's  equitable  security.  Evidence  was  gone  into 
as  to  the  details  of  the  various  dealings  ah'eady  mentioned. 
On  the  part  of  Messrs.  Stone  d  Turner  it  was  stated  that 
the  loan  of  the  Oxlease  deeds  to  Saunders  was  made  by 
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SloM  alone,  after  pressure,  and  on  Saunders*  promise  to 
return  them  in  a  few  days :  that  Stone  did  not  communis 
cate  the  fact  to  his  clients  or  his  partner,  and  that  '*  fre- 
quent applications  were  made  to  Saunders  for  the  deeds 
daring  his  lifetime/'    No  applications  in  writing  were 
in  evidence,  and  the  Defendants  were  not  able  to  give 
any  more  specific  account  of  their  applications  for  the 
deeds,  or  to  say  whether  any  and   what  answers  were 
received  firom  Saunders.   After  Saunders'  death  no  inquiry 
was  made  for  the  deeds  up  to  the  time  of  the  institution 
of  the  administration  suit.     This  bill  was  filed  by  WU- 
Ham  Dawle's  executor  to  settle  the  priorities  of  the 
Plaintiff  and  Defendants. 
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Mr.  Amphlettf  Q-C.,  and  Mr.  RoupeU,  for  the  Plaintiff:       ArgwiMnt, 

Tlus  is  a  case  in  which  the  ordinary  rule  prior  in  tern- 
fore  potior  in  jure  does  not  apply,  because  that  assumes 
the  equities  to  be  equal,  whereas  here  the  equities  are  not 
equal,  inasmuch  as  the  Defendants,  by  their  own  neg- 
ligence, enabled  the  mortgagor  to  obtain  possession  of 
the  deeds  and  to  deposit  them  with  us.    So  gross  was  this 
negligence  that  no  inquiry  was  ever  made,  or  at  any  rate 
no  plausible  explanation  received  by  the  Defendants  for 
the  detention  of  the  deeds,  and  it  was  obviously  because 
the  Defendants  felt  that  they  had  been  guilty  of  negli- 
gence that  they  paid  off  their  clients  and  took  the  risk  of 
the  security  on  themselves. 

They  cited  Waldron  v.  Sloper  (a),  Rice  v.  Rice  (6), 

Mr.  Bevoir^  for  the  owner  of  the  legal  estate  and  for 
UnL  Saunders. 


(«)  1  Drew.  108. 


{h)  2  Drew.  73, 


ArgwBMnL 
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18«4.  Mr.  Bolt,  Q.C.,  and  Mr.  Turner,  for  the  Defendant!, 

Stone  d  Turner : — 

We  bold  the  prior  security,  and  the  mere  fact  that  the 
mortgagor  fraudulently  obtained  the  deeds  from  us  and 
deposited  them  with  another  person,  without  any  mala 
fiies  on  our  part,  will  not  postpone  our  security. 

It  is  in  eyidence  that  inquiries  were  made  in  SaunderB^ 
lifetime,  though  we  cannot  now  prove  what  replies  were 
given.  After  that  it  was  useless  to  inquire.  Besides,  if 
the  Plaintiff  did  not  acquire  priority  in  the  first  instance, 
no  subsequent  negligence  of  ours  after  the  fraud  was 
completed  can  affect  the  question.  If  we  had  discovered 
the  fraud  at  an  earlier  period,  it  would  not  have  helped 
the  Plaintiff  when  he  had  once  parted  with  his  old  security. 

They  cited  Colyer  v.  Finch  (a),  Beckett  v.  Cordley  (&), 
Evans  v.  Bicknell  (c),  Bamett  v.  Weston  (d),  Farrow  v. 
Bees  (e),  Stevens  v.  Stevens  (/),  Hewitt  v.  Loosemore  {g). 
Martinets  v.  Cooper  {h). 

They  have  to  prove  nuda  mens,  or  at  least  crassa  neghr 
gentia,  and  they  have  failed  to  do  so. 

Mr.  Amphlett,  in  reply. 

When  a  mortgagee  gives  up  his  deeds  and  makes  no 
inquiry  for  years,  the  Court  will  impute  mala  mens  or 
crassa  negligentia.  To  escape  this  it  must  be  shown  that 
in  parting  with  the  deeds  and  never  recovering  them  the 


(a)  5  H.  L.  Cas.  005.  (e)  4  Bea.  18. 

(6)  1  B.  C.  C.  353.  (/)  2  OoU.  20. 

(e)  6  Vei.  174.  (g)  9  Hare,  449. 

{d)  12  Yes.  130.  [h)  2  Rubs.  198. 
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mortgagee  was  misled  by  some  plausible  assoranoe.     The 
subsequent  negligence  of  the  Defendants  is  said  to  have 
no  bearing  on  the  case,  but  it  is  pregnant  evidence  of  the      q^xjvdem, 
ebaracter  of  the  whole  transaction.  

Ar^menL 

As  to  the  authorities  cited,  Beckett  v.  Cordley  is  obso- 

Jete,  being  founded  on  the  notion  that  an  equitable  security 

rests  on  honour  only.    Farrow  v.  Rees  was  the  clearest 

case  in  the  world,  there  being  no  right  to  the  title  deeds. 

In  £[etoiU  v.  Loosemore  a  plausible  explanation  of  the 

Xion-deliyery   of    the   deeds  was   given,  and  the   other 

ftuihorities  all  turn  on  special  circumstances.    Waldron  v. 

Sloper  is  on  all-fours  with  this  case,  and  conclusive  in  our 

favour. 


Vicb-Chancelloe  Sir  W.  Page  Wood:— 

In  this  case  a  question  arises,  which  is  not  unfre- 

quently  brought    before   the   Court.      Certain  persons 

liaving  an  equitable  interest  in  certain  property  by  way 

of   charge,    and   having  possession  of  the  title  deeds, 

allow  the  deeds  to  come  into  the  mortgagor's  hands, 

who  delivers  them  to  another  person  by  way  of  security ; 

and  the  question  is  whether  or  not  the  persons  who  had 

the  first  charge  are,  under  all  the  circumstances  of  the 

case,  to  be  postponed  to  him  who  has  possession  of  the 

deeds. 


Juiy  13. 
Judgment, 


The  Plaintiff  in  this  case  sues  in  a  representative 
character.  His  testator  originally  advanced  money  to 
Saunders  on  the  faith  of  the  deposit  of  certain  deeds,  not 
the  deeds  in  question.  Saunders  seems  to  have  been  an 
unscrupulous  person,  who,  both  with  regard  to  Dowle  and 
with  regard  to  the  principal  Defendants,  conceived  various 
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contrivances  for  the  purpose  of  getting  back  the  instruv 
ments  which  he  had  deposited,  and  obtaining  further 
advances  on  them.  Accordingly  he  wrote  to  Dowle  to 
ask  him  to  give  him  back  the  deeds  which  he  had 
deposited  with  him,  on  the  pretext  that  he  wanted  to 
show  them  to  a  purchaser,  that  being  very  much  the  same 
sort  of  story  that  he  afterwards  told  to  the  Defendants. 
Dowle  seems  to  have  insisted  on  having  some  substituted 
security,  and  the  result  was  that  about  the  1st  of  June, 
1848,  Saunders  sent  him  the  deeds  of  the  Oxledse  pro- 
perty, the  subject  of  the  present  suit,  which  had  long 
before  been  charged  in  favour  of  persons  whose  interest 
is  now  vested  in  the  Defendants,  Stone  d  Turner.  The 
way  in  which  Saunders  got  possession  of  these  deeds  was 
thus:  The  two  Defendants,  Messrs.  Stone  dt  Turner, 
were  solicitors  (a  fact  of  some  importance),  both  for 
Saunders^  the  mortgagor,  and  for  those  persons  who  held 
the  first  charge  on  Oxlease.  Messrs.  Stone  d  Tumeir 
negotiated  that  mortgage.  They  say  that  they  were 
Saunders'  solicitors,  and  they  say  that  they  were  about 
to  obtain  an  advance  to  Saunders.  The  date  of  the  trans- 
action is  a  year  anterior  to  that  which  I  have  already 
mentioned,  and  it  was  completed  by  a  deed  whereby 
Saunders  assigned  certain  leasehold  property  in  Wands* 
worth  not  directly  in  question  in  this  suit,  and  also 
charged  the  Oxlease  property  as  collateral  security  for 
the  repayment  of  the  advance  of  £1000.  On  this  occa- 
sion the  deeds  of  the  Oxlease  property  were  handed  over 
to  the  Defendants,  Stone  d  Turner^  as  the  solicitors  of 
the  mortgagees.  The  legal  estate  was  then  outstanding 
in  Oeorge  Ackermanny  a  satisfied  mortgagee,  who  is 
brought  here  as  Defendant  on  that  account. 


The  Defendants,  in  their  answer  and  affidavit,  give  the 
following  account  of  the  circumstances  under  which  they 
parted  with  the  deeds  :  They  say  that,  some  time  before 
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the  month  of  May,  1848,  Sawiders  called  at  their  offices 
and  represented  that  he  wanted  to  borrow  the  deeds  to 
show  to  the  agents   of  a  Railway  Company,  who  pro- 
posed to  take  the  land,  nearly  the  same  story  that  he 
had  been  telling  Dowle  about  the  other  property.   Having 
so  obtained  these  documents,  Saunders  redeposited  them 
with  Dawle^  as  I  have  already  stated,  and  died  six  or 
seven   months  afterwards,  in    December,   1848.       The 
Defendants  state  that  they  made  frequent  applications  to 
Saunder$  during  his  lifetime  after  the  parting  with  the 
deeds,  and  after  that  I  find  nothing  more  done  by  them 
in  reference  to  this  transaction.     They  also  say  that  no 
communication  was  made  by  them  to  their  clients,  who 
Iield  the  charge  when  the  deeds  were  parted  with.     Nay, 
loiore;  Mr.  Stone  tells  us  that  it  was  his  act,  and  that  he 
^eyer  even  told  his  partner,  Mr.  Turner,  what  he  had 
done.     He  seems  also  to  intimate  that  it  was  done. under 
pressure. 


1864. 


JmdifmeM, 


Subsequently  there  took  place  a  variety  of  dealings, 
firom  which  it  is  evident  that  these  gentlemen  felt  in  some 
difficulty  with  their  clients,  for  having  parted  with  their 
security.     On  the  22nd  of  November,  1840,  there  was  an 
attempted  sale  of  the  leasehold  property  comprised  in  the 
same  security.     That  having  failed,  it  was  then  felt  that 
the  security  was  beginning  to  be  doubtful;  and  on  the 
30th  of  July,  1850,  there  is  an  assignment  of  the  mort- 
gage to  Maillard  and  Turner ;  then  there  is  an  assign- 
ment to  Maillard  and  Master ;  and  on  the  25th  of  April 
1854,   after  the  whole  matter  had  become  pretty  plaiu, 
Messrs.  Stone  d  Tamer  paid  the  £1000,  the  amount  of 
the  mortgage-money,  to  their  clients,  and  took  a  transfer 
of  the  security  to  themselves. 


The  principle  applicable  to  these  cases  has  been  fre- 
quently discussed,  and  may  be  considered  as  settled. 
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I  have  always  looked  upon  the  case  of  Evans  v.  Bicknell 
as  the  leading  authority  on  the  subject.  There  it  was 
determined  tliat  the  mere  parting  with  deeds,  or  neglect- 
ing to  obtain  them  when  taking  a  security,  is  not  enough 
to  postpone  an  incumbrancer,  but  is  a  circumstance  to  be 
explained.  If  a  reasonable  explanation  is  given,  the  in- 
cumbrancer is  not  held  to  be  postponed;  but  it  is  other- 
wise if  the  Court  thinks  that  either  the  act  itself  or  the 
subsequent  conduct  (for  subsequent  conduct  must  be 
taken  into  account  as  showing  the  nature  of  the  whole 
transaction)  affords  evidence  of  an  amount  of  negligence 
sufficient  to  justify  the  inference  of  fraud.  In  using  the 
words"  inference  of  fraud,"  I  should  add  that  they  must 
be  taken  in  a  qualified  sense — a  sense  which  is  exceedingly 
clearly  explained  by  V.  C.  Turner  in  the  case  of  Hewitt  v. 
Loosemore  (a),  where  he  says,  "When  this  Court  is  called 
upon  to  postpone  a  legal  mortgagee  "  (and  this  is  rather 
a  stronger  case  than  that  which  I  have  to  deal  with  here) 
"  its  powers  are  invoked  to  take  away  a  legal  right ;  and  I 
see  no  ground  which  can  justify  it  in  doing  so,  except 
fraud,  or  gross  and  wilful  negligence,  which  in  the  eye  of 
this  Court  amounts  to  fraud  ;  and  I  think  that  in  transac- 
tions of  sale  and  mortgage  of  estates,  if  there  be  no 
inquiry  as  to  the  title  deeds  which  constitute  the  sole 
evidence  of  the  title  to  such  property,  the  Court  is  justi- 
fied in  assuming  that  the  purchaser  or  mortgagee  has 
abstained  from  making  the  inquiry  from  a  suspicion  that 
his  title  would  be  affected  if  it  was  made,  and  is  therefore 
bound  to  impute  to  him  the  knowledge  which  the  inquiry, 
if  made,  would  have  imparted.  But  I  think  that  where 
bona  fide  inquiry  is  made,  and  a  reasonable  excuse  given, 
there  is  no  groimd  for  imputing  the  suspicion  or  the  notice 
which  is  consequent  upon  it."  These  observations, 
though  directed  to  a  case  different  in  circumstance  from 


(a)  9  HaR,  458. 
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tEe  present,  give  a  very  reasonable  interpretation  of  the 
role  as  to  the  imputation  of  fraud.  The  Court  does  not 
assume  an  actual  intention  to  commit  a  fraud,  but  con- 
siders that  persons  who  are  guilty  of  a  certain  amount  of 
carelessness  must  be  taken  to  have  known  what  with 
reasonable  care  they  might  and  ought  to  have  known,  and 
therefore  imputes  that  knowledge. 


1B64. 


Judgmient. 


I  was  referred  to  an  authority  bearing  strongly  on  the 
present  case,  Martinez  v.  Cooper.  There  a  mortgagor 
applied  to  the  solicitor  of  his  mortgagee  for  a  loan  of  the 
deeds  of  the  mortgaged  property  to  show  to  an  intending 
purchaser,  just  in  the  same  way  as  Saunders  did  here. 
The  solicitor  asked  his  client's  permission,  which  was 
given.  When  the  purchase  was  being  settled,  the  solicitor 
to  the  mortgagee  waited  on  the  solicitor  to  the  intend- 
ing purchaser,  and,  as  he  averred,  told  him  that  his  client 
would  have  to  be  paid  something  out  of  the  purchase- 
money  when  the  purchase  was  completed,  though  he  did 
not  in  terms  describe  him  as  a  mortgagee.  The  conver- 
sation was  denied,  and  was  thought  so  important  an 
ingredient  in  the  case  that  an  issue  was  directed  whether 
the  interview  took  place — not  a  very  conclusive  issue,  as 
the  interview  might  have  taken  place  without  a  word 
being  said  upon  the  alleged  subject.  However,  that 
issue  being  found  in  favour  of  the  mortgagee,  the 
Vice-Chancellor  seems  to  have  assumed  that  the 
alleged  conversation  took  place;  and  on  the  appeal 
liord  Eldon,  after  referring  to  Evans  v.  BickneU,  and 
atating  that  he  adhered  to  the  doctrine  there  laid  down, 
discusses  the  question  about  the  issue  and  the  con- 
Tersation  that  took  place,  and  it  was  only  under  all  the 
special  circumstances  of  that  case  that  he  ultimately  held 
tliat  the  mortgagee  was  not  postponed.  I  have  referred 
to  that  case  especially  for  an  observation  of  the  learned 
judge  as  to  the  proper  precaution  of  the  solicitor  in  apply- 
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ing  to  bis  client.  I  find  here  no  precaution  of  the  kind» 
Mr.  Stone,  who  was  solicitor  both  for  Saunders  in  the 
original  transaction  and  for  the  mortgagees,  is  asked  for 
the  deeds.  He  says  that,  after  pressure  (indicating  appa- 
rently that  he  was  quite  aware  of  the  impropriety,  to  say 
the  least  of  what  he  was  doing),  he  gave  them  up.  He 
did  not  even  communicate  the  fact  to  his  own  partner, 
which  further  indicates  a  misgiving  on  his  part  through- 
out the  transaction.  And  not  only  did  he  not  communi- 
cate the  circumstance  to  his  partner,  but  he  tells  us  that 
there  were  frequent  applications  made  by  him  as  to  these 
deeds,  of  which  he  can  give  no  particulars.  It  is  to  be 
observed  that  Saunders  lived  six  or  seven  months  after  this. 
Now  I  must  say  that  a  solicitor  who  says  he  has  parted 
with  his  client's  deeds,  that  he  did  it  under  pressure,  and 
that  applications  were  made  to  know  what  had  become  of 
these  deeds,  and  who  will  not  or  cannot  say  what  the 
answer  was  which  he  got  to  those  applications,  does  fail  in 
the  duty  which  he  owes  to  his  client,  and  that  a  man  who 
has  put  himself  in  such  a  position  must  bear  the  onus  of 
satisfying  the  Court,  that  he  has  not  acted  with  that 
gross  degree  of  negligence  which  will  compel  the  Court 
to  impute  to  him  a  knowledge  of  those  facts  which,  by 
the  use  of  only  an  ordinary  degree  of  diligence,  he  must 
have  discovered.  The  answers  given  by  Saunders  might 
have  been  most  material.  If  they  were  evasive  it  would 
have  been  the  solicitor's  duty  to  compel  him  to  divulge 
what  was  being  done  with  the  deeds;  but  during  the 
seven  months  of  Saunders*  life  we  have  nothing  alleged 
beyond  this  vague  statement,  that  frequent  applicatidns 
were  made,  and  for  five  years  after  Saunders*  death  we 
have  not  a  single  inquiry  of  his  executrix ;  but  what  does 
at  last  happen  is,  that  the  two  solicitors,  admitting  by 
their  conduct  that  they  were  in  default,  pay  off  their 
own  client  and  take  an  assignment  of  their  security.  I 
think  under  all  these  circumstances  I  am  justified  in  say- 
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ing  that)  whatever  might  have  been  the  position  of  the 
original  mortgagees  themselves,  I  cannot  allow  these 
gentlemen,  who  have  now  paid  off  that  mortgage  and  have 
taken  their  security  with  all  its  defects  occasioned  by 
their  own  conduct,  to  assert  their  claim  in  priority  to  the 
Plaintiff,  who  from  first  to  last  seems  to  have  exercised 
the  utmost  diligence. 


1864. 


Judgment 


DeeUure  that,  as  between  the  Plaintiff  Dowle  and  the  Defendants 
SUme  and  Turner^  the  Plaintiff's  charge  on  Oxlea$e  is  entitled  to 
priority. 


Mmuiei, 


An  aoooont  of  what  is  due  on  Plaintiff's   security.      Stone  ^ 
Turner  to  redeem  Plaintiff,  and  in  default  a  decree  for  sale. 
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Practice— Bill 

in  the  name  of 

a  Company — 

Authority  to 

file, 

A  prohibition 
in  the  Com- 
pany's articles 
agamst  a 
director's 
voting  in  respect 
of  any  matter 
in  which  he  has 
an  interest,  does 
not  preclude 
him  from 
voting  as  a 
shareholder  at 
a  general  meet- 
ing, in  respect 
of  any  such 
matter. 

A  bill  in  the 
name  of  a  Com- 
pany ordered 
to  be  taken  off 
the  file,  under 
the  circum- 
stances; it 
having  been 
disapproved  by 
a  majority  of 
the  members 
of  the  Com- 
pany; although 
its  object  was  to 
set  aside  an 
alleged  frau- 
dulent acquisi- 
tion of  shares 
by  a  member 
whose  votes  in 
respect  of  those 
very  shares  were 
necessary  to  be 
counted  in  order 
to  obtain  a  ma- 
jority against 
the  bill 


EAST   PANT   DU   UNITED    LEAD    MINING 
COMPANY  (LIMITED)  v.  MERRYWEATHER. 

JL  HIS  was  a  renewed  motion  to  take  the  Bill  off  Hh 
file  in  this  suit  (a  former  application  for  that  purpose 
having  been  made  on  the  1st  of  August,  1864),  under  the 
following  circumstances : — 

The  Company  was  formed  in  1863,  for  purchasing  and 
working  two  lead  mines  in  Flintshire,  of  which  the 
Defendant  Merryweather  was  lessee,  and  it  was  agreed 
that  the  Company  should  purchase  Merryweather' $  inte- 
rest  at  the  price  of  £7000,  of  which  sum  £4000  was  to  be 
received  by  him  in  cash,  the  remainder  in  shares.  A 
considerable  portion  of  the  £4000  was  paid.  There  were 
six  directors,  of  whom  the  Defendant  was  one.  In  May, 
1864,  a  mining  engineer  was  employed  to  inspect  one 
of  the  two  mines,  and  he  reported  that  it  would  not  defraj 
the  cost  of  working,  and  that  even  to  make  an  effectual 
trial  of  the  mine  in  question  an  expenditure  of  £10,000 
or  £12,000  would  be  required.  In  his  report  he  stated, 
"  I  must  confess  to  you  I  never  saw  a  much  podrer  oi 
less  promising  mine.'* 

On  the  Ist  June,  1864,  shortly  after  the  date  of  thie 
report,  an  extraordinary  general  meeting  was  held,  a1 
which  a  committee  was  chosen,  consisting  of  the  chair- 
man of  the  meeting,  who  was  one  of  the  directors,  two 
other  directors,  and  two  shareholders,  and  this  committee 
was  directed  to  inquire  and  report  upon  the  best  course 
to  be  adopted  by  the  shareholders.  Their  report  recom- 
mended .  the  abandonment  of  the  undertaking,  and  that 
steps  should  be  taken  to  relieve  the  Company  from  any 
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liability  on  the  contract  with  the  Defendant  Merryweather^  IM*. 

and  to  recover  back  the  money  already  paid  by  the    EastPamtDu 

shareholders.  j^Si^a  Com- 

PAHT  (Limited) 

V, 

On  the  16th  of  June  another  extraordinary  general  Mbrrt^ 
meeting  was  held,  in  order,  as  stated  in  the  notice  con- 
vening it,  to  have  the  resolution  of  the  committee  sub- 
mitted to  the  members ;  but  it  did  not  appear  from  the 
minute-book  or  otherwise  that  any  resolution  was  passed 
formally  adopting  the  report  of  the  committee,  although 
a  resolution  was  put,  and  after  some  opposition  carried, 
directing  the  report  to  be  received  and  entered  on  the 
minutes. 

On  the  30th  of  June,  1864,  the  present  Bill  was  filed  in 
the  name  of  the  Company,  alleging  that  the  contract  for 
the  purchase  of  the  mine  on  the  part  of  the  Company 
had  been  fraudulently  obtained  by  the  Defendant  Merry- 
weather,  and  was  void,  and  that  he  was  not  entitled  to  the 
600  shares  allotted  to  him  in  respect  of  it,  and  praying 
that  the  purchase  of  the  mine  might  be  set  aside,  and 
the  money  paid  returned  to  the  shareholders  who  had 
advanced  it. 

On  the  1st  of  August  the  Defendant  Merryweather, 
and  two  of  the  directors  who  sided  with  him  in  wish- 
ing that  the  Company  should  be  continued,  moved  the 
Court  that  this  Bill  should  be  taken  off  the  file,  on 
the  ground  that  there  had  been  no  resolution  of  any 
majority  of  the  shareholders  authorising  the  use  of  the 
Company's  name  for  that  purpose,  and  that  it  was  a 
Bill  filed  without  the  sanction  of  the  Company;  but  upon 
that  occasion  the  Vice-chancellor  thought  that,  under 
the  circumstances,  the  proceedings  ought  not  to  be 
stayed,  until  the  shareholders  should  have  had  an  oppor- 
tunity of  expressing  their  opinion  as  to  whether  they 

VOL.  IL  f 
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would  adopt  the  Bill  or  not,  and  the  motion  was  ordered 
to  stand  over  till  Michaelmas  Term  for  that  purpose  (a). 

It  was  denied  iu  the  affidavits  filed  on  behalf  of  the 
defendants  in  support  of  the  motion  of  the  1st  August, 
and  asserted  on  the  part  of  the  shareholders  who  opposed 
that  motion,  that  there  had  been  authority  for  the 
filing  of  the  bill  in  the  cause  by  a  retainer  under  the 
eompany^s  seal  of  a  solicitor  for  that  purpose,  but  it  did 
not  appear  that  this  had  been  done  either  by  a  majority 
of  the  members  of  the  company,  or  of  the  directors  acting 
OB  behalf  of  the  company,  who,  under  the  articles  of 
association,  were  empowered  '*  to  bring  and  defend  and 
to  abandon  legal  and  other  proceedings  by  and  against 
the  company." 


On  the  12th  of  October,  1864,  an  extraordinary  general 
meeting  was  accordingly  held  at  Liverpool,  and  after  a 
protest  had  been  made  at  the  commencement  of  the  pro- 
ceedings against  Merryweather's  presence  and  right  to 
vote,  a  motion  was  made  for  the  adoption  of  the  BilL 
This  was  met  by  an  amendment  to  refer  all  matters  in 
difference  between  the  shareholders  and  Merryweather 
to  arbitration,  and  to  stay  all  legal  proceedings.  The 
amendment  was  lost  on  a  show  of  hands,  and  the  original 
motion  carried  by  a  majority  of  ten  to  four  of  those  pre- 
sent at  the  meeting ;  but  upon  a  poll  being  demanded 
and  taken  and  proxies  counted,  the  amendment  was  car- 
ried by  a  majority  of  twenty  votes.  Merryweather  voted 
with  the  majority,  claiming  to  give  78  votes  in  respect  of 
600  shares. 


(a)  The  law  on  the  question;  what  authority  is  requisite  to  support 
the  instituting  or  prevention  of  prooeedings  in  Ghanoery  in  the  name 
of  a  company?  will  be  found  fully  considered  in  the  Exeter  <$*  Creditan 
Railway  Company  v.  BulleVy  5  Rail.  Gas.  211. 
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The  76ih  claase  of  the  Company's  deed  of  settlement       ^^i?^ 

wag  as  follows : — **  No  director  shall  be  qualified  to  vote    East  Pant  Do 

as  a  director  in  respect  of  any  matter  in  which  he  is     minino  Oom- 

PANT  (Limited) 

V. 

Mbrrt- 
wjkatuul 


personally  interested." 
Thereupon  the  motion  was  renewed. 


Siatemmt. 


Mr.  BoU,  Q.C-,  and  Mr.  Charles  HaU  for  the  Company,      Argumm*. 
^^  support  of  the  motion : — 

There  is  no  authority  for  the  position  that  a  minority 
^^  the  members  of  a  Company  can  use  the  name  of  the 
^tDmpany  in  litigation,  and  it  is  not  shown  in  this  case 
^at  the  filing  of  the  Bill  was  ever  sanctioned  by  the 
^cmpany. 

If  a  minority  of  a  Company  were  allowed  to  file  a  bill 
^  the  Company's  name,  charing  fraud  against  some  of 
the  majority,  and  alleging  that  those  persons  were  not  to 
Ve  considered  as  shareholders  or  entitled  to  vote,  and 
thus  endeavouring  to  turn  their  minority  into  a  majority 
Bo  as  to  acquire  the  right  to  use  the  name  of  the  Com- 
pany, any  Company's  affairs  might  be  made  the  subject 
of  litigation,  upon  allegations  of  fraud  which  might  be 
entirely  false ;  and  yet,  as  this  could  not  be  proved  till 
the  bearing,  irremediable  mischief  might  be  done  in  the 
meantime. 


Sir  H.  Cairns,  Q.C.,  and  Mr.  Kay,  contra : — 

At  the  general  meeting  in  October,  supposing  the 
voting  at  that  meeting  to  have  been  proper,  the  decision 
carried  by  way  of  amendment  to  the  original  resolution, 
was  that  all  matters  in  dispute  should  be  referred  to 

2  s 
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1864.  arbitration,  and  proceedings  slioidd  be  stayed,  not  that 

East  Pamt  Du  the  Bill  should  be  taken  off  the  file.     The  Company,  by 

MniraroCoi?  ^^®  reference  to  arbitration  had,  in  effect,  affirmed  the 

FAKT  (LnoTiD)  filing  of  the  Bill. 

MlBBT- 

^"^  But  the  question  really  at  issue  is,  whether  the  Toting 

Argummt,  ^^  ^^  October  meeting  was  proper.  The  majority  of  the 
persons  present  negatived  the  amendment,  but  npon  a 
poll  being  demanded  on  the  amendment,  proxies  were 
admitted,  and  there  was  a  majority  for  the  amendment  if 
Merry  weather' 8  votes  were  counted,  but  not  otherwise. 
The  question,  therefore,  resolved  itself  into  whether 
Merryweather^s  claim  to  vote  on  this  question  was  valid. 
This  was  the  very  case  put  by  Vice-Chancellor  Wigramf 
in  Fo88  V.  HarboUle  (a),  as  a  proper  case  for  a  Bill  of 
this  nature.  The  Court,  by  ordering  the  Bill  to  be  taken 
off  the  file,  would  be  affirming  the  unauthorised  proceed* 
ings  (at  the  meeting). 

Were  disputed  shares  to  be  used  for  the  purpose  of 
stifling  inquiry  into  their  own  validity?  Merryweather 
was  interested  in  the  contract,  the  main  subject  of  the 
litigation  in  the  suit,  and  therefore  he  could  not  be  entitled 
to  vote  in  respect  of  the  contract.  The  disqualification 
of  a  director  disentitling  him  to  vote  in  respect  of  matters 
in  which  he  was  interested,  was  not  confined  to  meetings 
of  the  board. 

In  any  case,  the  filing  of  the  Bill  was  authorised  by  a 
majority  of  the  directors  of  the  Company. 

The  original  contract  was  void  on  the  ground  of  firaud: 
Beck  V.  Kantorowicz  (6). 

With  reference  to  the  question  whether  the  filing  of 
(o)  2  Hare,  461.  [b)  3  K.  &  J.  230. 
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the  Bill  had  been  authorised  under  the  seal  of  the  Com-  18«4. 

pany,  the  shareholders  who  filed  it  had  been  informed  by  East  Paht  Dv 
their  solicitor  that  there  was  no  directorate,  and  therefore     ^nraro  o^ 

no  power  to  use  the  seal,  and  they  therefore   deemed  ^^^  (Limttbd) 
themselves  at  liberty  to  file  the  Bill.  Mbrbt- 

WKATHia. 

The  Companies  Clauses  Consolidation  Act  (8  &  9  Vict.       -**»*«»«•<. 
cl6)  applies  to  this  Company,  and  by  that  Act  no  person 
interested  in  any  contract  with  the  Company  is  capable 
of  being  a  director* 

Mr.  Bird^  for  other  directors,  and  Mr.  Jesad^  for  share- 
bolders,  took  no  part  in  the  argument 

Mr.  BoU^  in  reply : — 

The  onus  of  showing  that  the  Bill  has  been  adopted  by 
tlie  Company  lies  on  the  minority  filing  it ;  but  the  share- 
liolders  have  by  the  amendment,  which  was  finally  car- 
ded, negatived  the  adoption  of  the  Bill,  and  expressed 
their  wish  to  refer  the  whole  matter  to  arbitration.  The 
case  of  Fos8  v.  HarhoiHe  was,  in  this  respect,  on  all  fours 
^ith  Mozley  v.  Alston  (a).  It  is  not  shown  that  the 
Ilaintiffs  have  done  their  best  to  get  leave  to  use  the 
name  of  the  Company,  which  is  essential.  A  Bill  might 
1>e  framed,  although  not  in  the  present  form,  to  do  justice, 
if  necessary. 

The  76th  clause  did  not  mean  that  the  director  there 
disqualified  should  not  vote  as  a  shareholder.  The  Com- 
panies Clauses  Consolidation  Act  does  not  apply  to  this 
Company  at  all ;  but,  in  any  case,  the  words  of  the  clause 
of  that  Act  cited  for  the  other  side,  relating  to  the  dis- 
qualification of  directors,  have  reference  only  to  their 

(n)  1  Ph.  790. 
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position  as  directors.  If  a  meeting  of  directors  had  been 
convened  before  the  filing  of  the  Bill,  they  would  have 
negatived  it;  therefore  it  was  inaccurate  to  say  the 
directors  had  authorised  the  Bill.  The  forms  of  this 
Court  were  flexible  enough  to  enable  such  a  Bill  as  would 
do  complete  justice  to  be  filed,  if  a  Bill  were  required. 
The  mode  of  proceeding  adopted  would  upset  the  whole 
frame  of  Companies. 


JudgmenL        ViCE-ChANCELLOR  SiB  W.  PaGE  WoOD  : — 

In  this  case  a  numerous  portion  of  the  shareholders 
appear  to  have  been  of  opinion  that  the  mine  mentioned 
in  the  pleadings  has  been  improperly  purchased ;  600 
shares  have  been  allotted  to  the  Defendant  Merryweaiher^ 
as  part  of  the  consideration  for  the  purchase  of  this  mine, 
and  the  Bill  seeks  to  set  the  whole  transaction  aside.  But 
there  does  not  seem  to  have  been  any  regular  authority  for 
filing  the  Bill  on  the  part  of  the  Company;  at  any  rate,  there 
was  no  resolution  to  sanction  the  institution  of  the  suit 


A  general  meeting  of  the  shareholders  has  been  held 
since  the  rising  of  the  Court  for  the  vacation,  for  the  pur- 
pose of  ascertaining  their  opinion  as  to  the  prosecution  of 
the  suit.  The  majority  of  those  present  were  in  favour 
of  proceeding  with  it,  but  upon  a  poll  being  demanded  on 
an  amendment,  proposing  that  it  should  be  discontinued, 
and  the  whole  matter,  including  all  questions  as  to  costs, 
referred  to  the  arbitration  of  a  gentleman  at  Liverpool, 
the  amendment  was  carried,  but  only  by  means  of  Merry' 
weather's  votes,  in  respect  of  his  600  shares.  Without 
Lis  votes,  there  would  have  been  a  majority  in  favour  of 
the  original  resolution  to  adopt  the  Bill.  The  votes  of 
the  directors  were  equally  divided ;  so  that,  in  substance. 
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a  considerable  body  of  shareholders  were  against  the         2^^*- 

BilL  East  Pant  Dn 

Uhitko  Lead 
licriNO  CoM- 

Then  comes  the  qnestion,  has  the  Company  now  sane-  ^^^  (Limited) 
tioned  the  suit  ?     To  decide  that  it  has  done  so,  would        Msbut- 

be  to  dkcard  Mr.  Merryweather^s  votes,  and  to  do  that  

^onld)  in  effect,  be  to  decide  now  on  this  application  the       J^inMnt- 

tjaestion  at  issue  in  the  suit.    But  if  I  assume,  as  upon 

this  motion  I  must  assume,  that  Mr.  Merryweather  was 

entitled  to  the  600  shares  which  he  actually  holds  in  the 

Company,  the  further  question  occurs,  has  he  a  right  to 

Tote  in  respect  of  such  shares  upon  a  question  in  which 

lie  is  personally  interested  ?    Now  as  to  the  management 

of  the  Company  by  the  board,  no  director  is  entitled  to 

Tote  as  a  director  in  respect  of  any  contract  in  which  he 

is  interested ;  but  the  case  is  different  when  he  acts  as 

one  of  the  whole  body  of  shareholders.    The  shareholders 

of  one  Company  may  have  dealings  with  interests  in 

other  Companies,  and  therefore  it  would  be  manifestly 

unfair  to  prevent  an  individual  shareholder  from  voting 

as  a  shareholder  in  the  affairs  of  the  Company.     At  a 

general    meeting,  therefore,   Mr.   Merryweather^ 8   votes 

must  be  held  to  be  good,  so  long  as  he  continues  to  hold 

his  shares.     Further  than  this,  the   Court  cannot  be 

asked  now  to  give  an  opinion,  for  to  do  so  would  be  to 

decide  the  very  question  at  issue  in  the  cause. 

As  to  the  costs,  the  Company  have  resolved  that  all 
matters  in  difference  between  the  shareholders  and  Merry- 
weather^  including  all  questions  as  to  costs,  should  be 
referred,  and  there  is  sufficient  matter  in  dispute  to  make 
it  proper  to  refer  it,  to  arbitration.  No  order  will  there- 
fore be  made  as  to  costs,  either  generally,  or  as  to  the 
costs  of  this  motion. 

I  must  direct  the  Bill  to  be  taken  off  the  file. 
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D^^^i^tk  TATHAM  V.  DRUMMOND. 

and  9th.  rn 

Leg^!^^Feiiie  -A  HE  will  of  the  late  Viscountess  d'Alt^j  formerly  the 

^T^'fU^—  wife  of  the  Defendant  Joao  Carlos  de  Horta  Viscouni 

Arrears  of  d'AltS,  dated  the  4th  of  September  1848,  and  made  in 

^      ,  i.v  i.  exercise  of  a  power  reserred  to  her  by  the  settlemeni 

The  rule  that  ^  -  .  . 

general  legacies  executed  on  her  marriage  with  the  Viscount,  after  reciting 

only  from  the  the  creation  of  the  power,  and  her  intention  to  appoint 

^n**the^**^  all  the  trust  funds  comprised  in  the  settlement,  contained 

death  of  the  an  appointment  in  the  following  words :  "  Now,  therefore 

to  similar  lega-  I  do  by  my  last  wiU  and  testament,  in  exercise  and  execU' 

fome  covOT^B  ^^^  ^^  ^^  ^^  power  and  of  every  or  any  other  power  oi 

will  made  in  authority  enabling  me  in  this  behalf,  direct  and  appoint 

exercise  of  a 

power  of  ap-  that  in  case  there  shall  be  no  child  of  the  said  marriage; 

Sji^ars^f  in-  ^^o  being  a  son  shall  live  to  attain  the  age  of  twenty-on< 

»to  ertato  pass  7®*"^*  ^'  being  a  daughter  shall  live  to  attain  that  age  oi 

by  a  general  ^ft  be  married,  and  in  case  I  shall  die  in  the  lifetime  of  mi 

in  the  testatrix's 

will  of  **the  said  husband,  the  trustees  or  trustee  for  the  time  being  oj 
said  ^ust  fund  ^^  ^^^  Settlement  do  and  shall  by  and  out  of  the  trust 
comprised  in  my  B^nk  Annuities  funds  and  property  thereby  settled  oi 

marriage  settle-  r     r       j  j 

ment."  expressed  or  intended  so  to  be  (but  subject  and  withoul 

prejudice  to  the  said  annuity  of  £800,  which  will  be  pay- 
able to  my  said  husband  during  the  remainder  of  his  life), 
transfer  into  or  purchase  in  the  name  of  Thomas  Clarki 
Tatham,  the  eldest  son  of  John  Lawrence  Tatham^  ol 
Highgate  Hilly  in  the  county  of  Middlesex,  Esquire,  anc 
Elizabeth  Cluirlotte,  his  wife,  formerly  Elizabeth  Charlotti 
Clarke,  spinster,  such  sum  in  the  Three  per  Cent.  Con 
solidated  Bank  Annuities  as  will  yield  and  produce  in  divi 
dends  the  clear  yearly  sum  of  one  hundred  pounds,  and  ] 
do  direct  and  appoint,  give  and  bequeath  the  said  sum  ii 
the  Three  per  Cent.  Consolidated  Bank  Annuities,  so  U 
be  transferred  into  or  purchased  iu  the  name  of  the  saic 
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Thomas  Clarke  Tatham,  onto  him  absolutely."  The  will 
contained  other  similar  bequests,  and  the  testatrix  directed 
that  the  several  transfers  and  purchases  directed  to  be 
made  and  legacies  given  by  her  will  should  be  made  and 
paid  free  of  legacy  duty,  which  she  directed  to  be  paid 
out  of  the  residue  of  the  trust  Bank  Annuities  funds  and 
property  comprised  in  her  marriage  settlement,  and  sub- 
ject thereto  she  appointed  tlie  residue  of  the  said  trust 
funds  onto  her  mother  the  Plaintiff  Maria  Mangvn 
£roum  absolutely. 


1864. 


Statement, 


The  testatrix  died  on  the  18th  of  September,  1862,  and 
shortly  afterwards  the  will  with  two  codicils  immaterial  to 
he  here  stated  was  proved  by  the  surviving  executor  the 
Defendant  Andrew  Mortimer  Drummond. 

The  testatrix's  mother,  who  was  her  sole  next  of  kin,  and 
her  husband,  the  Viscount,  survived  her.     There  never 
was  any  issue  of  the  marriage.     These  suits  were  insti- 
tntedy  one  by  the  testatrix's  mother  for  the  execution  of 
the  trusts  of  the  funds  and  property  subject  to  the  mar- 
riage settlement  of  the  testatrix  which  was  disposed  of 
by  the  Plaintiff's   will  and  codicils,   and  the   other  by 
Thomas  Clarke  Tatham,  praying  for  the  payment  to  him 
of  what  was  due  under  the  above-mentioned  appointment. 
The  two  suits  now  came  on  together  for  further  considera- 
tion,  and  the  following  points  arose  for  the  decision  of  the 
Court,  viz. :    1st,  whether  the  appointments  to  Thomas 
Clarke  Tatham  and  the  other  legatees  in  a  similar  posi- 
tion carried   with  them    the    dividends    on    the    sums 
appointed,  from  the  testatrix's  death,  or  only  from  the 
expiration  of  one  year  from  that  event  (a) ;  and,  2ndly, 


(a)  It  was  stated  in  argument  that  there  was  no  case  in  the  Books  in 
^ioh  this  point  of  law  had  been  decided;  and  the  reporter  has  been 
finable,  after  careful  inquiry,  to  discover  any  report  of  the  point. 


\ 
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1804.         whether  arrears  of  income  accrued  at  her  death  passed 
by  the  residuary  gift  in  her  will. 

A  further  question  was  raised  as  to  the  application  oi 
SuuemnL      the  Apportionment  Act,  but  it  turned  out  to  be  unnecessary 
to  decide  it 


ArgwHUHL 


Mr.  W.  M.  JameSy  Q.C.,  and  Mr.  Wickens  for  Thonuu 


—  Clarke  Tatham. 

We  admit  that  pecuniary  legatees  only  take  interesi 
from  the  expiration  of  a  year  after  the  testator's  death ; 
but  that  is  not  our  case.  We  are  appointees  under  d 
power  given  by  settiement  to  a  feme  covert  on  certaixi 
contingencies  which  have  happened ;  and  the  suit  is  not  an 
ordinary  administration  suit,  but  a  suit  to  carry  out  the 
trusts  of  the  settiement. 

This  is  an  absolute  appointment  directing  a  transfer  ol 
so  much  of  a  specific  fund  of  Consols  as  shall  be  suffi- 
cient to  pay  a  specified  annuity.  The  appointees  in  trust 
(improperly  called  executors)  under  such  an  appointment 
would  not  be  liable  to  pay  this  lady's  debts,  therefore  this 
is  a  specific  legacy  of  so  much  Consols  as  will  produce  an 
annuity  of  £100  a-year,  {.«.,  such  an  annuity  from  the 
date  of  the  testatrix's  death. 

The  residuary  appointee  will  similarly  be  entitied  to  the 
dividends  of  the  residue  of  the  fund  from  the  same  date. 

The  idea  of  a  residue  does  not  apply,  strictly  speaking, 
to  such  a  case  as  the  present.  The  principle  on  which 
the  decision  should  turn  may  be  tried  by  considering  this, 
not  as  an  appointment,  but  as  a  gift  of  stock  out  of  stock. 
In  that  case  the  dividends  would  go  with  the  corpus. 

Mr.  Gifard,  Q.C.,  and  Mr.  Goren  for  the  Defendant 
Drummotid. 
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In  VaughanY.  Vander8tegen{a),  Vice- Chancellor  Kin- 
denley  held,  that  if  a  fund  is  subject  to  a  married  woman's 
power  of  appointment,  although  she  exercises  the  power, 
it  is  not  assets  for  the  payment  of  her  debts.  That  case 
was  followed  by  the  Master  of  the  Bolls  in  Hobday  y. 
X^eters,  No»  2  (6). 
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ArffwmenL 


In  the  present  case  the  appointment  of  Mr.  Tatham 
*v?as  not  a  general  legacy.  It  was  either  specific  or 
demonstrative.  There  was  a  dedication  of  a  specific 
fund  to  specific  purposes. 

[The  Vice-Chancellob.— The  question  is  to  find  out 
first  what  is  given;  what  remains  is  the  residue.] 

Mr.  Oiffard. — The  residue  means  what  remains  after 
providing  for  all  given  before.  What  was  given  before 
was  something  carrying  interest  or  dividends  from  the 
deaths  as  being  either  a  specific  or  demonstrative  legacy. 

In  Page  v.  LeapingweUic),  there  were  legacies  given 
out  of  a  specific  fund,  and  the  overplus  moneys  to  A.  and 
fi.;  but  the  fund  being  inadequate,  all  were  held  entitled 
to  specific  legacies  in  aliquot  shares,  abating  in  proportion. 
There  a  definite  fund  of  £10,000  was  parcelled  out  in 
different  ways,  and  Lord  Eldon  held  the  word  "overplus'* 
to  have  been  used  in  a  different  sense  from  that  which  it 
commonly  bears ;  and  that  the  testator  in  that  case  did 
not  mean  whatever  should  turn  out  to  be  the  overplus,  but 
that  he  was  contemplating  a  certain  overplus,  and  was 
making  his  disposition  accordingly.  There  was  therefore 
there  an  intent  that  the  whole  fund  should  be  divided 


(a)  2  Drewry,  165.  (b)  28  Beav.  354. 

(c)  18  Yes.  463. 
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V, 

Dbummombi 

ArgwneiU, 


into  aliquot  shares,  and  they  were  all  therefore  subject 
to  the  rules  which  affected  pecuniary  legacies ;  but  thai 
was  not  the  case  here.  By  her  settlement  this  lady  had 
a  power  of  appointment  over  a  specific  fund  of  £52,000 
consols,  and  out  of  it  she  directed  her  trustees  or  trustee, 
subject  and  without  prejudice  to  her  husband's  J6800 
a-year,  to  transfer  a  sum  sufficient  to  pay  £100  a-year. 
This  was  not  a  mere  money  legacy. 

It  is  not  necessary  for  the  argument  that  the  fund 
should  have  been  a  specific  one  at  the  date  of  the  appoint- 
ment, though  such  was  actually  the  case.  In  Easum  v. 
Appleford  (a),  Lord  Cottenham  held  that,  although  the 
testatrix  was  unable  to  specify  the  amount  of  the  trust 
fund,  the  subject  of  her  appointment  (the  trustees  haying 
mixed  it  up  with  other  funds),  yet  as  it  was  capable  of 
ascertainment,  the  residue  appointed  by  her  of  the  trust 
fund  embraced  only  what  was  not  included  in  the  other 
gifts,  made  by  her  appointment,  of  portions  of  the  fund, 
and  did  not  include  one  of  those  portions,  of  which  there 
was  a  lapse,  and  his  Lordship's  decision  went  upon  the 
intention  of  the  testatrix  to  parcel  out  the  fund  in  distinct 
shares.     [They  also  cited  Exparte  Chadwin  (i).] 

Moreover,  this  is  not  strictly  a  will  to  all  intents  and 
purposes.  Property  given  by  testamentary  appointment 
is  not  subject  to  all  the  incidents  of  property  given  by  an 
ordinary  will,  although  probate  is  required  of  a  testamen- 
tary instrument  under  a  power.  The  Court  requires  pro- 
bate only  to  ascertain  whether  the  exercise  of  the  power 
has  been  good.  The  executor  of  such  an  instrument  can- 
not qud  executor  demand  probate.  In  Piatt  v.  Routh  (c) 
a  case  was  sent  by  Lord  Langdale  to  the  Court  of  Exr 


(ci)  6  M.  &  Cr.  61.  (b)  3  Swanston,  880. 

(c)  6  M.  &  W.  756. 
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eheqaer,  and  it  was  decided  that  probate  duty  was  not 
payable  for  property  passing  under  an  instrument  like  the 
present,  it  not  being  property  "  in  respect  of  which  pro- 
late was  granted/'  and  there  being  no  usual  executorship. 
Xt  is  not  necessary  that  the  appointees  in  the  present 
ease  should  be  postponed  for  a  year  to  allow  the  executors 
±o  get  in  assets  and  pay  debts,  as  this  property  is  not  sub- 
ject to  the  payment  of  debts,  BUUchford  v.  WooUey  (a). 


267 


1864. 
Tatham 

V. 

Dbuxmond. 
Argwntnt, 


Mr.  Freeling  for  the  surriving  trustee  of  the  settlement. 

Kr.  BoU,  Q.C,  and  Mr.  Cotton  for  the  residuary  legatee. 

The  legacy  given  by  the  appointment  in  question  is 
sieither  specific   nor  demonstrative.     The    estate  to  be 
mdministered  in  this  case,  although  the  subject  of  a  feme 
coTert's  power  of  appointment,  requires  the  application  of 
the  principle  allowing  an  executor  full  time  to  administer. 
In  the  cases  before  Vice- Chancellor  Kinderaley  it  is  im- 
possible to  understand  the  grounds  upon  which  the  judg- 
ment went.     His  Honour  has,  according  to  the  reports, 
been  made  to  say  that  property  subject  to  the  appoint- 
ment of  a  feme  covert  is  not  her  separate  estate.    If  so, 
then  the  same  principle  should  have  been   applied  in 
Holmes  v.  Coghill  (6).    In  Oke  v.  Heath  (c),  Lord  Chan- 
cellor Hardwicke  said,  that  "  a  will  in  execution  of  a 
power  must  be  construed  to  all  intents  like  a  wilL'^ 

Mr.  Qiffardy  in  reply. 


Vics-Chancellob  Sib  W.  Page  Wood  : — 

The  first  point  is,  whether  a  gift  by  appointment  under 

(a)  2  Drew.  &  8.  204.  (h)  7  Yes.  499,  and  12  Yet.  206. 

(c)  1  Yet.  Sen.  135. 


Judgment. 


CASES  IN  CHANOEBY. 


the  will  of  a  mnrried  woman  in  exercise  of  a  power,  carries 
interest  from  her  death  or  from  the  end  of  a  year  after  her 
death.  It  is  said  that  this  point  has  never  been  decided ; 
but  I  am  unable  to  believe  this  to  be  the  case  at  this  late 
period,  as  such  instruments  have  had  to  be  considered  by 
the  Court  of  Chancery  year  by  year  ever  since  wills  were 
made  under  powers.  It  is  singular  that  legacies  payable 
out  of  funds  subject  to  such  powers  should  ever  have  been 
treated  otherwise  than  as  general  legacies.  Every  dispo- 
sition under  a  power  given  to  dispose  of  property  by  will 
is  a  specific  appropriation  of  part  of  the  fund.  In  the  case 
of  devises  before  the  1  Vict  c.  26  of  land  generally,  the 
devisee  took  the  property  as  a  specific  devise.  But  this 
was  not  so  with  regard  to  personalty  under  powers  of  ap- 
pointment, and  there  is  no  argument  founded  on  rea8<m 
why  it  should  be  so. 


The  power  in  question  in  the  present  instance  is,  it  is 
true,  a  power  to  appoint  a  specific  fund ;  but  all  the  ordinary 
incidents  of  property  have,  from  the  time  of  Lord  Hard' 
wicke  down  to  the  decision  in  Harries's  trusts  (a),  been 
held  to  apply  to  real  and  personal  estate  subject  to  a  mar- 
ried woman's  power  of  appointment.  Such  appointments 
have  always  been  held  to  be  subject  to  the  doctrine  ct 
lapse.  The  decision  in  Vaughan  v.  Vanderstegen  does  not 
affect  the  present  case,  for  the  year  allowed  to  the  executor 
is  not  merely  for  the  purpose  of  enabling  him  to  pay  debts. 
Again,  I  cannot  hold  this  to  be  a  specific  legacy.  A  speci- 
fic legacy  is  one  which,  by  the  very  terms  of  the  bequest 
is  specifically  severed  from  the  rest  of  the  property  passing 
under  the  will.  A  legacy  by  appointment  may  be  so 
severed,  as  occurred  in  the  case  of  Easum  v.  Appleford^ 
but  if  not  so  severed  it  carries  interest  only  from  the 
end  of  the  executor's  year. 


(a)  John.  199. 
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The  testatrix  has  here  charged  these  legacies  upon  the 

whole  of  the  property  subject  to  the  power,  the  direction 

to  the  trustees  being  that  out  of  the  entire  property  they 

should  either  purchase  or  allot  the  particular  sums   of 

CSonsols.     She  had  property  subject  to  a  power  vested  in 

the  trostees  to  vary  the  securities  in  which  it  was  invested, 

and   were  the  construction  contended  for  by  the  legatees 

Uie  correct  one,  viz.,  that  the  bequests  were  specific,  they 

might  have  failed  altogether,  not  through  any  ademption 

by  the  testatrix  herself,  but  by  the  variation  of  securities 

'Withont  her  concurrence. 

As  to  the  second  point,  viz.,  whether  the  testatrix  has 

or  not  disposed  of  the  arrears  of  separate  income  due  at 

ker  decease,  I  think  they  passed  by  the  residuary  gift. 

She  recites  her  intention  to  pass  all  the  trust  funds 

mentioned  or  comprised  in   her   marriage  settlement. 

^Ihe  arrears  were  in  the  hands  of  the  trustees ;  and  having 

power  to  make  a  will,  she  chose  to  leave  in  their  hands 

fimds  which  she  did  not  call  in  during  her  lifetime,  and 

Bhe  expresses  her  determination  to  make  a  sweeping 

appointment.    She  then  directs  payment  out  of  the  trust 

funds  of  the  different  legacies,  and  gives  a  sweeping 

direction  as  to  the  ultimate  residue.    It  cannot,  therefore, 

"be  said  that  she  did  not  intend  to  pass  these  arrears. 

The  question  which  was  raised  as  to  the  application  of 

the  Apportionment  Act  would  be  one  of  some  nicety ;  but 

it  is  unnecessary  for  me  to  decide  it,  holding,  as  I  doj  that 

the  residuary  gift  carried  all  arrears  of  income  as  well  as 

the  corpus  of  the  residue  of  the  trust  property. 

There  will,  therefore,  be  a  declaration  that  the  arrears 
accrued  at  the  testatrix's  death  passed  by  the  will  as  part 
of  the  residue,  and  that  the  legatees  are  entitled  to  their 
legacies  from  the  expiration  of  a  year  from  the  date  of  the 
death  of  the  testatrix. 


1864. 
Tatqam 

V. 

Dbdmmond. 
Judgment. 
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J?^  BLACKETT  v.  BATES. 

January  Uth,      TT\ 

Spedfie  Per-      J[  HE  Bill  stated  that  for  several  years  previously  to 

fomianee  of  an  ,       «,.  *    ,       ^.„      ,       <r>«    .      ..«.    -r-i  t  -,    ^^ 

Award^Agree-  and  at  the  fihng  of  the  Bill,  the  Plaintiff,  Edward  Alger' 
^RaUway^  ^^^  Blackett,  was  owner  of  a  colliery  at  Wylam,  in 
Injundum,  Northumberland,  which  had  communication  with  the  Tyne 
Court"of  Equity  by  a  railway  from  Wylam  to  Lemington,  a  shipping  port 
d^'^^for^^o*  ^^  *^**  river.  The  railway  was  about  five  miles  in 
specific  per-  length,  passing  over  land  of  the  Plaintiff  and  of  six  other 
agreement  to  landowners,  and  had  been  constructed  by  the  ancestors  of 
l^JdicltOTfiT^  the  Plaintiff  under  a  private  arrangement  with  the  land- 
wiU  do  so,  if  the  owners,  and  not  under  any  Act  of  Parliament.     It  had 

agreement  forms  ,  "^  ,  ,     ,  ,  , 

a  collateral  part  been  m  use  upwards  of  a  century,  and  had  been,  and  was, 
^greemOTMSd  maintained  and  repaired  by  the  former  owners  of  the 
the  '^^j^^^^^  Wylam  Colliery,  and  by  the  Plaintiff  since  he  had  been 
has  been  created  owner  of  the  Colliery ;  and  the  Plaintiff  and  former  owners 
parties.  of  the  coUiery  had  paid  to  the  owners  other  than  them- 

selves of  the  lands  over  which  the  railway  passed  such 
wayleave  rents  for  use  and  enjoyment  of  it  as  had  been 
from  time  to  time  agreed  upon  between  them. 

The  Bill  further  stated  that  the  Defendant,  John  Moor 
BateSy  had  for  some  years  past  been,  and  then  was,  owner 
of  a  piece  of  land  over  which  a  part  of  the  railway,  about 
1600  yards  in  length  and  about  two  yards  in  breadth,  had 
been  constructed,  and  that  in  the  year  1857  an  agreement 
had  been  come  to  between  the  Plaintiff  and  Defendant, 
that  the  Plaintiff  should  pay  to  the  Defendant  a  way- 
leave  rent  of  £113  per  annum  for  the  use  of  the  railway 
over  the  Plaintiff's  land,  and  that  the  Defendant  should 
be  at  liberty  to  use  the  railway  throughout  the  whole  of 
its  length  on  payment  to  the  Plaintiff  of  one  farthing  per 
ton  per  mile,  and  that  that  agreement  was  acted  on  by 
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both  parties  till  the  1st  of  January,  1861,  when  it  was 
duly  terminated  by  a  notice  given  by  the  Plaintiff  to  the 
Defendant  pursuant  to  the  agreement.  In  August,  1861, 
a  new  agreement  was  entered  into  between  the  Plaintiff 
and  Defendant  in  writing,  signed  by  the  Defendant,  and 
was  as  follows : — 
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"  Coal  Trade  Office,  NewcastU-on-Tyne, 
"  3rd  August,  1861. 
**  Terms  on  which  John  Moor  Bates  will  grant  a  way- 
**  leave  over  his  property  at  Heddon  Banks  to  Mr.  JB.  A. 
*'  Blaekett. 

"  1.  Terms,  21  years  from  September  28th,  1861. 

"  2.  Certain  rent,  f  100  per  annum,  payable  half-yearly, 
**  the  tenant  being  allowed  a  running  half  year,  and  for 
**  damaged  land  £8  a-year,  the  landlord  keeping  all  fences 
**  and  gates  in  repair,  with  power  to  tenant  to  lead  any 
"  quantity  of  coal  or  other  mineral  manufactured  or  other- 
"  wise  the  produce  of  Wylam  Colliery. 

"  8.  To  have  power  of  surrender  on  giving  twelve 
"  months'  previous  notice  in  any  year  of  the  term. 


**  4.  A  lease  to  be  granted  if  required,  containing  the 
^  usual  and  customary  clauses  in  wayleave  leases  in  the 
"  comities  of  Northumberland  and  Durham.** 

Disputes  as  to  the  true  construction  of  this  agree- 
ment having  arisen  between  the  parties,  the  Plaintiff 
brought  an  action  in  the  Court  of  Exchequer  against 
the  Defendant  on  the  13th  of  November,  1862, 
claiming  Jg500  damages  for  the  use  by  the  Defendant 
of  the  railway  over  the  Plaintiff's  land,  and  of  the 
Plaintiff's  steam  and  other  engines,  and  hauling  power. 
The  action  came  on  for  trial  on  the  26th  of  February, 

TOL.  n.  T 
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1868,  at  the  NexceoBtle  Assizes,  and  was  referred  to  the 
award  of  an  arbitrator  named,  to  whom  the  cause  and  all 
'matters  in  difference  between  the  parties  were  referred, 
and  who  was  to  settle  what  was  to  be  done  between  the 
parties  in  future,  and  also  for  the  time  then  past,  including 
the  terms  of  a  lease  between  the  parties,  and  also  all 
questions  of  costs.  The  submission  to  arbitration  was 
afterwards  made  a  rule  of  the  Court  of  Exchequer,  and 
the  arbitrator  by  his  award,  dated  the  6th  of  June,  1868, 
after  certain  directions  as  to  damages,  awarded  and 
directed  that  the  Defendant  should,  ¥rithin  twenty-one 
days  after  delivery  of  the  award,  execute  and  deliver  to 
the  Plaintiff  a  lease  in  the  form  set  out  in  the  schedule 
to  the  award,  to  be  dated  the  day  of  its  execution,  and 
further,  that  the  Defendant  (therein  termed  the  lessor), 
his  heirs  and  assigns,  and  his  and  their  grantees, 
lessees,  tenants,  agents,  and  servants,  should,  as  from  and 
after  the  81st  day  of  March  then  last,  and  thenceforth 
during  the  continuance  of  the  lease,  have  power  and  liberty 
not  only  upon  and  along  the  portion  of  the  lessee's  wag- 
gon-way,  which  passed  over  the  lands  of  the  lessor, 
intended  to  be  demised  by  tlie  lease,  but  also  upon  and 
along  any  other  portions  of  the  waggon-way  and  sidings 
of  the  lessee  between  Wylam  and  Lemingtony  made  or  to 
be  made  over  the  lands  of  any  other  person  whomsoever,  to 
pass  and  repass  with  waggons,  trucks,  Ac,  for  conveying 
coal,  iron-stone,  &c.,  for  the  lessor,  his  heirs,  or  assigns, 
or  his  or  their  grantees,  lessees,  or  tenants ;  and  that  he 
and  they  might,  from  time  to  time,  require  the  lessee,  hit 
heirs,  executors,  administrators,  or  assigns,  to  supplj 
engine-power  for  the  purposes  of  such  conveyance  as 
aforesaid,  remuneration  being  made  for  such  wayleave  anj 
engine-power  at  the  rates  in  the  award  specified  ; — thai 
the  lessor,  &c.,  should  keep  accounts  of  all  leadings  ovei 
the  waggon- way ; — and  tliat  the  lessee,  his  heirs,  executors 
administrators,  or  assigns   should,  during  the  continu* 
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ance  of  the  lease,  keep  the  waggon -way  between  Wylam 
and  Lemington  in  good  repair  and  condition  for  the  use 
and  exercise  of  the  liberties  and  piivileges  thereby 
awarded. 
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The  Bill,    after  setting  out   verbatim  the  lease  an- 
nexed in  the  schedule  to  the  award,  further  stated  that 
the  Plaintiff,  at  the  request  of  the  Defendant's  solicitor, 
ivent  on  the  27th  of  June,  1863,  to  that  gentleman's  office 
in  Newcastle,    There  he  was  shown  a  lease,  which  the 
said  solicitor  stated  had  been  prepared  in  the  form  set 
forth  in  the  schedule  to  the  award,  and  requested  the 
Plaintiff  to  execute  it  or  a  counterpart  thereof.     The 
Plaintiff  requested  to  be  allowed  to  show  the  lease  to  his 
own  solicitors,  but  the  Defendant's  solicitor  refused  to 
permit  him  to  do  so,  and  insisted  upon  his  immediate 
execution  thereof;  whereupon  the    Plaintiff  declined  to 
execute  it  until  he  should  have  had  an  opportunity  of 
consulting  his  solicitors  on  the  subject,  "  but  did  not 
further  or  otherwise  refuse  to  execute  the  same." 

On  the  29th  of  June,  1863,  the  Defendant  caused  to  be 
served  on  the  Plaintiff  an  ordinary  notice  to  quit  the  wag- 
gon-way, wayleave,  and  premises  held  of  him  by  the  Plain- 
tifi^  treating  him  as  tenant  from  year  to  year. 

On  the  24th  November,  1863,  the  Plaintiff  obtained  a 
ttile  in  the  Court  of  Exchequer,  calling  on  the  Defendant 
to  show  cause  why  the  award  should  not  be  set  aside  on 
Various  grounds  therein  stated.  This  rule  came  on  for 
argument  on  the  28th  April,  1864,  and  was  upon  such 
urgoment  discharged. 


Thereupon  the  Plaintiff's  solicitors  wrote  and  sent  to 
the  Defendant's  solicitor  the  following  letter : — 
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"  20,  Southampton  Buildingi,  Chancery  Lane, 
"  London,  W.C.,  2nd  May,  1864. 
''Blackett  v.  Bate». 
"  Dear  Sir, — Our  client  is  willing  to  accept  the  lease 
''  as  settled  by  the  arbitrator,  and  to  execute  a  counter- 
*'  part.     If  therefore  you  will  hand  us  the  engrossment  of 
"the  counterpart  which  you    prepared,   we   will  get  it 
''  executed  and  return  it  to  you  in  exchange  for  the  lease 
''  executed  by  your  client.    An  early  answer  will  oblige, 
"  Yours  truly, 

"  Hable  &  Co. 
**  James  Crosby,  Esqr., 
"  8,  Church  Court,  Old  Jewry,  E.C" 

To  this  letter  the  following  reply  was  sent : — 

"  8,  Chwch  Court,  Old  Jewry, 
"  4th  May,  1864. 
''Blackett  v.  BaUs. 
"  Dear  Sir, — I  only  had  your  note  of  the  2nd  instant 
"  this  morning,  as  I  have  been  from  London  for  the  last 
"  two  days.  I  wrote  by  this  night's  post  to  my  client  for  his 
"  instructions  in  the  matter.     My  impression  is,  that  as 
"  Mr.  Blackett  refused  to   take   the  lease  when  it  was 
''  tendered  to  him  pursuant  to  the  award,  Mr.  Bates  will 
"  now  refuse  to  grant  it. 

"  I  am,  dear  Sirs,  yours  truly, 

"James  Crosbt. 
"  Messrs.  Harle  <t  Co.,  Solicitors, 
"  20,  Southampton  Buildings,  Chancery  Lane.** 

The  next  day  but  one  Mr.  Crosby  further  wrote  as 
follows : — 

"  8,  Chwrch  Court,  Old  Jewry, 
"  6th  May,  1864, 
'*  Blackett  t.  BaUs. 
"  Dear  Sir, — In  reply  to  your  letter  of  the  2nd  instant 


OASES  IN  OHANOEBY. 

*'  I  am  instmeted  to  say  that  Mr.  Bates  declines  now  to 
^  grant  a  lease  to  Mr.  BlacketL  A  lease  was  duly  tendered 
^'to  Mr.  Blackett  in  accordance  with  the  award,  and 
**  declined  by  him ;  and  Mr.  Bates  considers  that  any  ten- 
"  ancy  which  Mr.  Blackett  may  have  acquired  will  expire 
**  on  the  26th  August  next  pursuant  to  the  notice  served 
**  upon  him  in  June  last. 

"  Yours  very  truly, 

''James  Crosby. 
"  Messrs.  Harle  ^  Co.,  Solicitors, 
** 20,  SotUhampton  Buildings,  Chancery  Lane" 

Thereupon  the  present  Bill  was  filed,  praying  specific 
performance  of  the  award,  and  that  the  Defendant  might 
be  decreed  to  grant  a  lease  pursuant  thereto,  or,  in  the 
alternative,  specific  performance  of  the  agreement  of  the 
third  day  of  August,  1861,  and  an  injunction  to  restrain 
the  Defendant  fi'om  taking  proceedings  at  law  or  other- 
vise  to  torn  the  Plaintiff  out  of  possession  of  the  rail- 
way over  the  Defendant's  land,  and  from  injuring  or 
removing  such  railway. 

The  Defendant  demurred  to  the  Bill  for  want  of  equity. 
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Mr.   RoU,  Q.C.,  and    Mr.  Batten  in  support  of   the 
demurrer. 


Ari/umenU 


The  award  has  been  substituted  for  the  agreement  of 
August,  1861,  the  latter  being  merged  in  the  former.  The 
Plaintiff  therefore  cannot  go  back  to  the  agreement ;  he 
must  stand  upon  the  award. 


Of  the  greater  portion  of  the  award  the  Court  cannot 
decree  specific  performance.  Enforcing  by  a  decree  of 
the  Court  the  obligation  upon  the  Plaintiff  to  keep  the 
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railway  in  repair  would  not  diffei:  from  enforcing  the 
construction  of  a  railway,  which  is  clearly  beyond  the 
province  of  a  Court  of  Equity:  South  Wales  Railway 
Campany  v.  Wythes  (a) ;  Peto  v.  Brighton,  Uckfield,  Ac, 
Railway  Company  (6).  Neither  can  the  Court  enforce 
the  keeping  of  accounts. 

[The  Vice -Chancellor. — But  the  keeping  of  accounts 
is  for  the  benefit  of  the  Defendant,  the  lessor.  He  would 
be  sure  to  keep  them  for  his  own  sake.] 

Mr.  RolU — The  Court  has  no  means  of  ensuring  that 
the  goods  which  the  Defendant  may  require  to  have  con- 
veyed on  the  railway  shall  be  conveyed.  It  cannot  com- 
pel the  Plaintiff  to  provide  or  maintain  hauling  power  for 
that  purpose. 

All  that  the  Court  can  do  is  to  direct  a  lease  to  be 
executed,  with  covenants  embodying  what  the  arbitrator 
has  settled  is  to  be  done.  To  come  into  equity  therefore 
does  not  advance  the  Plaintiff's  case  one  jot.  All  that  he 
has  a  right  to  demand  from  a  Court  of  Equity  he  could 
get  at  law  by  an  attachment  against  the  Defendant. 

In  Oervais  v.  Edwards  (c),  Lord  St  Leonards  held  that 
it  is  not  enough  to  say  that  a  deed  can  be  executed  to 
carry  out  an  agreement,  unless  the  agreement  is  one  of 
which  the  Court  could  itself  enforce  specific  performance. 
Here  the  direction  of  the  award  as  to  the  repairing  of  the 
railway  is,  not  merely  that  the  Plaintiff  shall  enter  into  a 
covenant  to  repair  it,  but  shall  actually  do  so,  and  that 
through  its  entire  length,  five  miles,  as  well  where  it  passes 
over  the  Plaintiff's  and  Defendant's  land,  as  also  over  the 
lauds  of  several  other  persons,  strangers  to  the  award. 

(«)  1  K.  &  J.  186.  •  (6)  1  II.  &  M.  468. 

(r)  2  Dr.  &  War.  80. 
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The  present  case  is  not  one  in  which,  as  in  Lumley  v. 
Wagner  (a),  the  object  can  be  attained  indirectly  by  an 
iDJonction  restraining  the  infnngement  of  a  negative  term 
of  an  agreement,  the  terms  of  the  award  as  to  the 
keeping  of  the  raikoad  in  repair,  being,  that  the  Plaintiff 
shall  do  so  during  the  continuance  of  the  lease. 
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The  Plaintiff  does  not  by  his  Bill  allege  that  he  has 
always  given  or  been  willing  to  give  the  Defendant  the 
benefit  of  the  award.  His  allegation  is  (paragraph  19  of 
the  Bill),  that  since  the  rule  nisi  was  discharged  and  the 
award  established  he  has  been  ready  and  willing  to  per- 
form it 

Then  it  will  be  said  :  **  Decree  specific  performance  of 
that  which  can  be  enforced.*' 

But  those  parts  of  the  award  which  relate  to  the  repair 
of  the  railway  and  providing  hauling  power  for  the  De- 
fendant's use  cannot  be  separated  from  the  rest;  the 
^hole  is  welded  together  into  a  direction  **  one  and  indi- 
visible." 

In  Ogden  v.  Fossick  (6),  Lord  Justice  Turner  said  he 
^ould  not  enforce  one  part  of  an  agreement  if  he  could 
not  enforce  it  all,  unless  the  part  enforced  was  indepen- 
dent of  that  not  enforceable.  So  also  in  Oervais  v. 
Edwards^  Lord  St  Leonards  said  that  if  the  Court  could 
not  do  justice  to  both  parties  it  would  not  act  against  one 
of  them. 

There  has  been  inexcusable  delay  on  the  part  of  the 
Plaintiff,  he  having,  during  a  year  and  a  half,  neglected  to 


(a)  1  De  0.  M.  &  0.  604. 


(6)  11  W.  R.  128, 
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perform  his  part  of  the  award.  This  is  materia]  on  a 
question  of  specific  performance,  time  being  here  of  the 
essence  of  the  matter.  The  Defendant  was  willing  to  per- 
form the  award  by  executing  the  lease  within  the  three 
weeks  prescribed  in  the  award. 


The  Plaintiff  asserts  that  he  did  not  refuse  to  execute 
it,  but  he  did  so  in  a  marked  way  by  instituting  proceed- 
ings to  set  aside  the  award ;  and  even  after  the  final  estab- 
lishment of  the  award  he  was  guilty  of  delay  sufficient  to 
disentitle  him  to  succeed  in  his  present  application.  In 
Pollard  T.  Clayton  (a)  your  Honour  allowed  a  demurrer 
to  a  Bill  for  specific  performance  of  an  agreement  to 
supply  at  a  fixed  price  certain  quantities  of  coal  at  stated 
intervals,  on  the  ground  of  delay.  Yet  in  that  case  a 
period  of  eleven  months  only  had  elapsed  from  the  breach 
of  the  agreement  before  the  filing  of  the  Bill. 

The  Plaintiff  cannot  be  allowed  to  play  fast  and  loose : 
to  endeavour  to  set  aside  the  award ;  then  when  that  fails, 
to  try  to  enforce  a  specific  performance ;  then  if  beaten 
from  that,  to  fall  back  on  the  original  agreement. 

Mr.  Willcock,  Q.C.,  Mr.  Fa6er,  and  Mr.  Charles  Russell 
in  support  of  the  Bill^  were  not  called  upon. 


Judgmcnf.         ViCE- CHANCELLOR   SiR  W.   PaGE   WoOD  : — 


The  Bill  in  this  case  states  that  an  agreement  was 
entered  into  in  1857,  that  the  Defendant  might  use  the 
railway  in    question    through   its   whole   length.     That 

(a)  I  E.  &  J.  462. 
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Agreement  terminated  in  1861.    In  August,  1861,  there 
was  an  agreement  signed  by  the  Defendant  to  grant  the 
Plaintiff  awayleaye  over  his,  the  Defendant's,  land,  by  a 
lease  for  a  term  of  twenty-one  years.    After  this  latter 
agreement  was  signed,  and  notwithstanding  the  termina- 
tion of  the  former,  the  Defendant  continued  to  use  the 
railway  as  previously,  insisting  that  he  had  a  right  to  do 
80.     This  was  disputed  by  the  Plaintiff,  who  brought  an 
action  at  law  for  damages.    A  reference  to  arbitration  was 
then  made  by  consent  of  the  parties,  and  the  Defendant 
was  practically  victorious  in  the  award.     The  arbitrator 
directed  a  lease  to  be  executed  in  substance  according  to 
the  agreement  of  1861,  but  giving  the  Defendant  the  right 
of  user  he  claimed.    The  case  then  stands  thus :  the  Plain- 
tiff is  bound  under  the  award  to  give  privileges  to  the 
Defendant,  such  as  a  lessor  in  an  ordinary  case  might 
daim  from  his  lessee.     [His  Honour  read  the  award  so 
&r  as  it  related  to  the  use  of  the  railway  by  the  Defendant, 
the  keeping  it  in  repair,  &c.]     The  lessor  was  to  be  at 
liberty   to    require  the  Plaintiff,  the  lessee,  to  provide 
engine  power  for  hisj  the  lessor's,  accommodation ;  then 
follow  directions  as  to  the  payments  to  be  made  by  the 
lessor  in  respect  of  the  haulage,  then  as  to  the  keeping  of 
accounts,  then  follows  a  clause  as  to  keeping  in  repair, 
and  a  lease  is  directed  to  be  executed. 


1865. 


Judgment. 


It  is  objected  that  this  is  not  a  case  in  which  specific 

{Performance  should  be  decreed ; — as  to  which  it  is  strongly 

Xurged  that  this  Court  cannot  interfere  in  respect  either  of 

t:he  right  which  the  Defendant  is  to  have  under  the  award 

of  insisting  on  the  supply  and  maintenance  of  haulage 

power  for  his  use ;  or  as  to  the  keeping  of  the  railway  in 

irepair.     As  to  the  first,  no  real  difficulty  exists ;  for,  if 

necessary,  the  decree  might  be  so  modelled  at  the  hearing 

Bs  to  secure  the  right  in  question  to  the  Defendant  by 

framing  an  injunction  in  the  negative  form,  viz.,  restrain-  • 
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ing  the  Plaintiff  from  preventing  the  Defendant  from  using 
the  haulage  power  on  the  railway. 

The  other  objection,  as  to  keeping  the  railway  in  repair, 
has  been  much  pressed  as  being  fatal  to  the  Plaintiffs 
right  to  a  decree  ;  and  it  has  been  argued  that  an  agree- 
ment to  that  effect  is  not  one  that  can' be  enforced  by  this 
Court,  and  that  the  Plaintiff  is  not  entitled  to  specific 
performance  of  the  award,  on  the  ground  that  if  a  contract 
cannot  be  enforced  as  a  whole,  it  caniiot  be  enforced 
piecemeal,  &nd  for  this  position  the  case  of  Ogden  y.  Fo$' 
eick  has  been  cited.  But  that  case  is  distinguishable 
from  the  present.  There  the  Court  could  not  insist  upon 
Ogden's  continuing  his  business  with  a  view  to  providing 
Fos8ick  with  employment,  and  unless  it  could  have  under- 
taken  to  do  so  the  latter  would  not  have  had  justice  done 
him  by  a  decree  directing  specific  performance  of  the  con* 
tract  between  the  parties.  Ogden* a  continuing  to  carry  on 
the  business  was  not  a  matter  which  the  Court  could  see 
to,  and  without  it  Fossick's  employment  would  not  have 
been  secured  to  him.  But  in  the  present  case,  the  keeping 
of  the  railway  in  repair  is  a  merely  collateral  matter,  and, 
by  the  lease  directed  under  the  award,  is  made  altogether 
dependent  on  the  relative  position  of  lessor  and  lessee. 
The  Plaintiff  may,  it  is  true,  by  giving  twelve  months' 
notice  to  the  Defendant,  determine  the  lease  during  the 
term  of  twenty-one  years,  but  so  long  as  it  continues  to 
subsist,  the  Defendant  as  lessor  can  insist  upon  the 
covenants  contained  in  the  lease. 


The  Court  has  not  always  found  the  difficulty  arising 
from  a  term  providing  for  the  execution  of  repairs,  insu- 
perable. In  a  case  before  Lord  Justice  Knight  Bruce,  where 
the  question  was  as  to  securing  to  a  Plaintiff  the  use  of  ^ 
railway-bridge,  he  issued  an  injunction  restraining  the 
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ndlway  company  from  ceasing  to  maintain  sncli  arcliway 
in  repair  (a). 

If  the  whole  arrangement,  provided  for  in  an  agree- 
xnent,  is  one  that  is  capable  of  being  carried  out  as  a  whole^ 
it  will  be  done,  though  some  one  or  more  subordinate  pro- 
visions might  be  such  as  would  not  have  been  enforced 
independently.  As  an  illustration  I  may  refer  to  the  case 
of  a  contract  for  sale  of  an  estate,  including  the  usual 
provision  that  the  timber  shall  be  taken  at  a  valuation, 
where  specific  performance  of  the  whole  will  be  enforced, 
although  a  reference  to  valuation  generally  will  not  be 
decreed.  Here,  this  part,  as  to  the  keeping  in  repair 
of  the  railway,  is  a  mere  collateral  and  subordinate 
term. 


1866. 
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But  it  would  not  even  be  necessary  that  the  Court 
should  see  to  the  performance  of  the  repairs  by  the  Plain- 
tiff. That  could  be  provided  for  by  a  collateral  deed  if 
necessary,  binding  the  Plaintiff  to  repair ;  or  the  lease 
itself  might  be  directed  to  be  so  drawn  as  to  determine  on 
the  non-performance  of  the  covenant  to  repair. 

As  to  the  objection  relating  to  the  delay  on  the  Plain- 
tiff's partj  I  do  not  think  it  entitled  to  any  weight.    Being 
dissatisfied  with  the  award,  he  determined  to  take  steps  to 
Bet  it  aside.    It  was  not  made  tiU  June,  1863,  and  he  could 
tiot  move  for  the  purpose  of  impeaching  it  till  the  Michael- 
Hias  Term  following,  when  he  did  so,  and  obtained  a  rule 
^isi.    This  was  afterwards  enlarged  to  Easter  Term,  1864, 
i^nd  it  was  not  ordered  to  be  discharged  till  the  28th  of 
April,  1864,  and  the  Bill  was  filed  on  the    Idth  of  July, 
less  than  three  months  after.     There  has  been  therefore,  I 
think,  no  remissness  on  the  part  of  the  Plaintiff  in  prose- 
cuting his  right  under  the  award,  and  the  position  of  the 

(a)  Siorer  r.  Great  Western  Rj.  Co.,  2  Y.  &  C.  C.  C.  48. 
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parties  was  not  materially  altered  during  the  period  which 
elapsed  previous  to  the  filing  of  the  Bill. 

The  demurrer  must  be  overruled  with  costs. 


T. 


DAVENPORT  v.  GOLDBERG. 
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Ptbruary  ML, 

Patent— Novelty 

—  Infringement 

— Issues  of  fact 

— Jury, 

The  Defendant 
in  a  suit  to 
restrain  the 
infringement  of 
a  patent  has  no 
right  to  have 
the  iBBues  of 
fact  referred  to 
a  jury  ex  debito 
justitifie ;  and 
where  the  iasues 
raised  have  been 
already 
determined, 
Buch  reference 
will  in  general 
be  refused. 
But  if  it  appear 
that  there  is  a 
really  doubtful 
question  at 
issue,  the  Court 
will  not  dcciile 
it  for  itself,  if 
either  party 
desire  a  jury. 


HIS  was  a  motion  on  behalf  of  the  Defendant  for  a 
special  jury  before  the  Court  itself  to  determine  certain 
disputed  questions  of  fact. 

The  Plaintiffs  were  the  owners  of  a  patent  for  an  im- 
proved method  of  making  chenil,  which  was  obtained  in 
1851  by  a  person  named  Peake  and  others,  and  which 
would  therefore  expire  in  October  in  this  year. 

In  the  year  1860  the  Plaintiffs  filed  a  Bill  against  a 
person  named  Richard  for  infringing  their  patent.  The 
cause  came  on  by  way  of  motion  for  injunction  before 
Vice-Chancellor  Wood  on  the  20th  of  December,  1860, 
when  an  injunction  was  issued  on  the  terms  of  the  plain- 
tiffs forthwith  bringing  an  action  on  the  patent.  This 
action  was  accordingly  brought,  and  was  tried  at  the 
sittings  after  Trinity  Term,  1861,  in  the  City  of  London, 
before  Mr.  Justice  Hill  and  a  special  jury.  At  the  trial 
the  learned  Judge  was  of  opinion  that  the  specification  was 
insufficient,  and  nonsuited  the  Plaintiffs,  at  the  same  time 
giving  them  leave  to  move  to  enter  a  verdict  for  them,  if 
the  Court  of  Queen's  Bench  should  think  the  specification 
good.  Accordingly,  upon  argument,  that  Court  directed 
the  nonsuit  to  be  set  aside,  and  the  verdict  to  be  entered 
for  the  Plaintiffs,  who  thereupon  signed  judgment  and 
obtained  a  Decree  in  the  cause. 
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Afterwards,  in  1862,  the  Plaintiffs  filed  another  Bill 
against  one  Jepsan  for  a  similar  infringemeDt.  In 
this  cause  the  Defendant  put  in  issue  the  novelty  and 
utility  of  the  invention,  the  validity  of  the  specification, 
the  fact  that  the  patentee  was  the  inventor,  and  the  in- 
fringement These  issues  were  tried  on  the  26th  January, 
1863,  and  five  following  days,  before  the  Vice-Chancellor 
Wood  and  a  special  jury.  This  jury  disagreed  on  the 
question  of  novelty,  and  no  verdict  was  given.  The  issues 
were  again  tried  on  the  28th  April,  1863,  before  his 
Honour  and  another  jury.  On  this  occasion  the  Defen- 
dant did  not  appear,  and  a  verdict  was  taken  for  the 
PIainti£EB;  and  afterwards,  on  the  20th  June,  1863,  on  the 
cause  coming  on  to  be  heard  on  the  Equity  reserved,  a 
decree  was  made  for  a  perpetual  injunction  against  the 
Defendant  The  Defendant,  however,  disregarded  the 
injunction,  and  by  an  order  made  in  January,  1864,  he  was 
committed  for  this  contempt,  and  was  actually  taken  to 
prison  therefor,  but  was  afterwards  liberated.  The  pre- 
sent Bill  had  been  since  filed  against  another  infringer, 
who  had  answered,  putting  in  issue  everything  which  had 
been  contested  in  Davenport  v.  Jepsan.  Notice  of  motion 
for  decree  was  then  given,  whereupon  the  Defendant  gave 
liotice  of  motion  for  an  issue  to  try  by  a  special  jury  before 
the  Court  itself  all  the  questions  which  had  been  raised, 
and  that  the  Plaintiffs  should  deliver  particulars  of 
breaches,  &c.,  in  the  usual  way. 


1865. 


Staiemeni, 


Mr.  BoU,  Q.C.,  and  Mr.  E.  K.  Karslake  now  moved 
accordingly. 


Arguineni. 


There  never  has  been  really  any  verdict  on  these  issues. 
In  the  case  at  law,  the  only  question  raised  was  disposed 
of  on  the  argument  of  the  rule  to  set  aside  the  nonsuit,  and 
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1865.  in  equity  the  first  jury  disagreed,  and  before  the  second 

D4TI1IF0BT  the  case  was  suffered  to  go  by  default,  because  the  Defend- 

GoLrBBRQ.  ^^^  ^^^  ^^®"  ruined  by  the  first  trial. 


ArgutMHt, 


[The  Vice-Chancellor. — I  see  no  ground  for  granting  ^ 

an  issue  on  the  questions  of  novelty  and  invention,  but  ct-  a 

ought  I  not  to  put  the  Plaintiffs  to  prove  the  infringement  ,;:^  j 
before  a  jury  ?J 

Mr.  Willcock,  Q.C.,  Mr.  Hardy,  and  Mr.  T.  IFebster  for  -rmi-r 
the  Plaintiffs. 

The  question  whether  a  jury  ought  or  not  to  be  sum- 

moned  is  a  question  for  the  hearing. 

The  House  of  Lords  laid  down  in  Seed  v.  Iliggins  (<i),i^> 
that  certain  questions  are  for  the  Court  (as  to  validity  bJ 
specification,  &c.),  and  that  there  must  be  a  bon&  fide:^ 
contest  of  fact  to  justify  an  issue. 

This  is  a  contest  between  two  patents,  therefore  it  is  a^ 
question  peculiarly  for  the  Court. 

The  motion  is  merely  made  for  the  purpose  of  delay 
and  expense. 

[The  Vice-Chancellob. — Why  was  there  no  interlo- 
cutory motion  for  injunction  ?] 

Mr.  Hardy, — Noticfe  of  motion  was  given,  and  it  was 
arranged  that  the  motion  should  stand  till  the  hearing. 

Mr.  Rolt,  in  reply. 


(a)  8  H.  L.  Cas.  650. 
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YlCE-ClIANCELLOR  SiR  W.  PaOE  WoOD  I — 

No  person  is  entitled  to  come  here  and  say,  "  I  raise 
each  and  such  a  question  and  ask  for  a  jury  ex  debito 
justitiae/'  although  there  are  certain  classes  of  cases  in 
which  the  course  of  the  Court  is,  if  the  matter  be  new,  not 
to  decide  important  disputed  questions  of  fact  without  the 
assistance  of  a  verdict.  Accordingly,  it  has  always  been  the 
practice  in  patent  cases  to  require  the  Plaintiffs  to  esta- 
blish his  right  before  a  jury,  and  if  there  were  a  question 
really  to  be  tried,  I  think  it  would  be  right  and  proper  that 
such  a  question  of  fact  should  be  fully  investigated  in  the 
manner  which  the  law  of  this  country  considers  peculiarly 
adapted  to  the  determination  of  such  disputes.  Now,  on 
the  question  of  infringement,  it  appears  that  the  mutter 
is  so  doubtful  that  the  Plaintiffs  did  not  venture  to  press 
their  motion  for  an  interlocutory  injunction,  and  I  must 
therefore  take  it  that  there  is  such  a  bonft  fide  contest  of 
fitct  on  that  point  that  I  ought  to  send  that  question  to  a 
jury  if  the  Defendant  desire  it. 


1865. 


Judgment, 


On  the  other  points  raised,  however,  I  do  not  feel  it 
right  to  take  the  same  course.  The  defence  is  merely  an 
echo  of  the  answer  in  Davenport  v.  Jepson,  with  a  further 
paragraph  stating  that  one  Martin  had  invented  a  similar 
machine  in  France,  ^but  there  is  no  allegation  of  any  user 
in  England  of  Martinis  machine. 


The  case  is  reduced  to  this  :  that  the  Plaintiffs  have  had 
thirteen  years*  user  of  this  patent,  twice  disputed,  and  their 
right  in  each  case  established — once  at  law  and  once  in 
this  Court.  True,  there  was  no  defence  when  the  case 
came  before  the  second  jury,  but  that  is  not  a  ground  for 
subjecting  these  gentlemen  to  a  third  contest  on  the  points 
already  concluded  by  verdict  Mr.  Karslake  says  the 
Defendant  was  ruined,  and  unable  to  contest  the  matter 
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1865.  further.     I  remember,  however,  that  he  was  not  too  poor 

Davbnpobt      ^  infringe  the  patent  after  decree,  and  that  I  was  obliged 
GoLDBKBo       *^  issue  process  of  contempt  against  him. 


Judynunt 


In  what  position  would  a  patentee  be  placed  if  he  is  to 
try  his  right  ab  initio  against  every  separate  infringer  in 
infinitum  ?  That  certainly  is  a  view  of  his  rights  which 
has  never  been  adopted  by  this  Court.  If  the  Defendant 
thinks  that  he  can  get  rid  of  the  patent^  he  had  better  pro- 
ceed by  scire  facias  to  repeal  or  annul  it :  if  he  does  not 
choose  to  take  that  course,  but  simply  disregards  it  and 
stands  on  his  defence,  I  must  take  the  validity  of  the 
patent  as  already  sufficiently  established  against  him. 

The  proper  order  will  be  :  Let  the  case  stand  for  Hear- 
ing, and  Defendant  to  file  his  affidavits  on  or  before  Wed* 
nesday,  22nd  instant,  and  let  a  jury  be  summoned  for  the 
same  day  as  the  Hearing  to  try  the  question  of  infringe- 
ment only. 


February  17  th, 

Practice — 

SpeciiU 
Examiner,  • 

Distinction  in 
mode  of  appoint- 
ment of  Special 
Examiner,  ac- 
cording to 
whether  the 
Examination  is 
or  not  intended 
to  be  taken  ex 
parte. 


On  this  day  Mr.  Karalake  applied  for  a  special  exami- 
ner to  take  the  depositions  of  a  witness  ex  parte :  there 
was  no  time  to  get  an  appointment  before  the  examiner. 
He  proposed  to  refer  the  appointment  to  Chambers. 

The  Vice-chancellor  said  that  when  the  application 
was  for  an  examination  ex  parte,  the  practice  was  for  the 
Court  to  appoint  without  a  reference  to  Chambers.  If 
the  parties  could  agree  on  an  examiner  in  the  coarse 
of  the  morning  he  would  appoint  him,  if  not  he  would 
be  prepared  himself  to  name  some  gentleman  for  the 
purpose. 

Later  in  the  day  Mr.  Karslake  stated  that  a  special 
examiner  had  been  agreed  upon. 
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1864. 

TYNTE  V.  HODGE.  — 

TYNTE  V.  BEAVAN.  '"'"■  '"*'  '""'• 

T  Expectant  Heir 

— Bevcrtwnary 
HESE  bills  were  filed  to  have  certain  annuity  deeds  ^niuS^need— 
treated  as  security  only  for  the  amounts  advanced  under       Amariof 

the  following  circumstances : —  Jnteregt-^Biii  of 

Review, 

In  the  year  1847  the  Plaintiff,  then  of  the  age  of  47,  ^^jf^ 

was  entitled  in  fee  simple  in  possession,  subject  to  in-  charged  on  a 

cumbrances,  to  the  Mavidee  estate.     He  had  also  a  life  other  property 

mterest  in  the  Swinnerton  estate,  which  was  mortgaged  *'^J^^of  ** 

to  its  full  value.     He  was  also  entitled,  subject  to  iiicum-  auctioneers  and 

-  ,  ,  others  in 

brances,  to  a  life  interest  in  the  Cefn  Mahly  and  IlalsweU  opposition  to 
estates  in  reversion  expectant  on  the  death  of  his  father,  cert^actuaries. 
then  of  the  age  of  68,  and  to  a  life  interest  in  the  Tate  a  clause  giving 

,  .        interest  on 

estate  in  reversion  expectant  on  the  death  of  the  Plain-  arrears  of  the 
tiffs  father  and  a  lady  aged  71,  and  the  decease,  without  not  objection- 
issue,  of  an  unmarried  lady,  also  aged  71.  *^^®- 

A  grantee  of 
an  annuity 

Among  the  incumbrances  on  the  Plaintiff's  said  estates  obtained  a 
Were  the  following :  A  mortgage  to  a  Mr.  Baker  (who  was  ^^^^te.'and"^ 
the  Plaintiff's  family  solicitor)  for  £5000,  dated  the   1st  authorising  a 

"  '  receiver  to  keep 

Of  August,  1885 ;  an  annuity  on  fi)re  lives  of  iE850,  with  a  down  arrears, 

provision   for  mterest  at  6  per  cent,   on   any  arrears,  annuitant  to  be 

f^ranted   to   the   General    Reversionary  and  Investment  ^^^^* 

Company  on  the  27th  of  May,  1840,  and  redeemable  for  Subsequently, 

•^  .  the  grantor  filed 

'5C8472;  and  a  charge  of  £7653  m  favour  of  the  same  abiUtohave 

Company,  originally  contingent  on  the  Plaintiff  livin[(  for  deed  S^t^ 

three  years  from  the  date  of  the  transaction,  viz.,  the  15th  only  as  security 

"  ^  for  the  money 

of  January,  1842.     At  the  time  when  these  incumbrances   advanced  and 
Vrere  created  the  Plaintiff's  interest  in  the  Maindee  estate  ^^  that  the 

purchase  was 
from  a  rever- 
r  at  under- yalue  :    Held,  that  this  could  not  be  done  without  a  bill  of  review. 

VOL.  n,  V 


{ 
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1864. 
Tyntk 

V. 
HODOE. 

Tyntk 

V, 

Bbavan. 
StaUmetit, 


was  subject  to  a  life  interest  in  one  Oeorge  Jones,  who 
died  in  June,  1844,  at  the  age  of  86  years. 

In  the  year  1847  a  consolidated  mortgage  of  the 
Maindee  estate  for  £86,000  was  negotiated  with  the  West 
of  England  Insurance  Company,  and  it  was  arranged 
that  the  £5000  mortgage  to  Mr.  Baker  should  be  x>oat- 
poned  to  the  West  of  England  mortgage.  The  sum  pro- 
posed to  be  raised  was  not  sufficient  to  pay  off  all  the 
existing  incumbrances,  and  the  Plaintiff,'  being  greatly 
embarrassed,  entered  into  further  negotiations  with  the 
General  Reversionary  and  Investment  Company,  in  which 
the  Plaintiff  was  represented  by  the  said  Mr.  Baker,  who 
was  the  family  solicitor,  and  the  Company  by  Mr.  Beavan, 
whose  firm  of  Beavan  and  Anderson  were  their  solici- 
tors. The  arrangement  come  to  was  that  the  sum  of 
£28,000  should  be  advanced  by  the  Company,  of  which 
£1448  5a.  (jd.  was  to  be  paid  to  the  Plaintiff,  and  the 
balance  applied  in  satisfaction  of  the  incumbrances  of 
1840  and  1842  held  by  the  Company,  and  of  certain 
judgments  against  the  Plaintiff  which  the  Company  had 
purchased.  In  consideration  of  this  sum  of  £28,000  the 
Plaintiff  agreed  to  grant  to  the  Company  an  annuity  of 
£3545,  with  interest  at  5  per  cent,  on  arrears,  for  99 
years  if  the  Plaintiff  should  so  long  live,  redeemable  for 
£28,886  5s.,  and  charged  on  all  his  property  aforesaid. 
These  transactions  were  completed  by  a  mortgage  of  the 
Maindee  estate  to  the  West  of  England  Insurance  Com- 
pany for  £85,000,  dated  the  4th  of  March,  1847,  and  by 
three  deeds  dated  the  9th  of  March,  1847,  whereby  the 
annuity  to  the  Reversionary  Company  was  secured. 

The  sums  so  obtained  not  being  sufficient  to  relieve 
the  Plaintiff  from  his  embarrassments,  he,  on  the  same 
9th  of  March,  executed  a  mortgage  on  all  his  property  to 
Mr.  Baker  for  £4800,  and  future  advances  up  to  £6000. 
The  £4800  was  not  paid  to  the  Plaintiff,  but  applied  by 
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Mr.  Baker  in  discharge  of  advances  made  by  him  in 
satisfaction  of  the  Plaintiff's  liabilities  and  costs. 

At  tlie  same  time  the  Plaintiff  was  in  negotiation  with 
Mr.  Beavan  for  a  further  advance,  in  the  course  of  which 
the  existence  of  the  said  mortgage  to  Baker  was  not  dis- 
closed; and  on  the  10th  of  March,  1847,  the  Plaintiff,  in 
consideration  of  j£4500  paid  to  him  by  Beavan,  granted 
to  him  {Beavan)  an  annuity  of  £675,  with  interest  at  5  per 
cent,  on  arrears,  for  99  years  if  the  Plaintiff,  the  grantee, 
the  Queen  and  the  Prince  of  Wales  should  so  long  live, 
redeemable  for  £4668  15«.,  and  charged  upon  all  the 
property  aforesaid.     In  this  transaction  Mr.  Baker  did 
not  act  as  the  Plaintiff's  solicitor,  and  (except  that  a  Mr. 
ThomoB  was  employed  to  explain  and  attest  his  execution 
of  the  deed  and  an  accompanying  warrant  of  attorney)  no 
fiolicitor  acted  for  the  Plaintiff. 

In  the  year  1853  the  mortgages  to  the  West  of  England 
insurance  Company  for  £85,000,  and  to  Mr.  Baker  for 
J|>5000,  were  paid  off  out  of  the  proceeds  of  the  Maindee 
estate*  which  was  sold,  and  tlie  residue  of  the  proceeds, 
amomiting  to  £40,019  128.  Sd.,  was  paid  in  the  years 

1854,  1855,  and  1857,  to  the  General  Reversionary  and 
Investment  Company^  who,  on  the   10th  of  November, 

1855,  invested  £7442  14«.  lOd.,  part  thereof,  in  the  pur- 
chase of  a  Government  annuity  of  £02J^  lis.  upon  the 
life  of  the  Plaintiff. 

The  total  amount  paid  by  the  Company  to  the  Plaintiff 
upon  the  three  transactions  in  1840,  1842,  and  1847,  was 
as  follows : — 

£        «.    d. 

1840.     May  22 6,500     0     0 

1842.     January  15      .     .     .     5,000     0     0 
1847.     March  9      ....     1,443     5     6 


HODOB. 


Tyntb 
r. 

BlAVAN. 


£11,943      5 


6 
u  2 
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1864. 

Ttntb 

r. 
HoixiS. 

TTHra 

V, 

Beayav. 
SlaUmeni, 


Besides  which,  they  had  bought  from  third  parties  judg- 
ments to  the  amount  of  £4937  4«.  6d.,  which  were  paid 

oflF  on  the  occasion  of  tlie  advance  in  1847. 

The  Company  had  received  at  yarious  times  in  the 
years  1851,  1852,  1854,  1855,  and  1857,  sums  amounting 
to  £44,019  128.  Sd.  out  of  their  securities,  and  claimed  at 
the  date  of  the  bill  a  further  balance  of  £15,575  17«.  6d. 
for  arrears  of  the  annuity  and  interest  thereon. 

The  Swinnerton  estate  produced  nothing  beyond  the 
special  mortgages  thereon  prior  to  the  Company's  securi- 
ties, and  the  other  reversionary  interests  of  the  Plaintiff 
fell  into  possession  as  follows: — The  Maindee  estate  on 
the  24th  of  June,  1844,  as  already  stated;  the  Cefn 
Mahly  and  IlaUweU  estates  on  the  22nd  of  November, 
1860,  by  the  death  of  Plaintiff's  father^  and  the  TaU 
estate  in  July,  1861,  by  the  death  of  the  survivor  of  the 
life-tenants. 


Various  suits  were  instituted  by  incumbrancers  against 
the  Plaintiff,  who  never  ceased  to  be  in  embarrassed 
circumstances.  These  were  Ford  v.  Tynte^  Ford  v. 
Adams y  Jones  v.  Tynte,  Adams  v.  TyntSy  and  a  suit 
of  Hodge  v.  Tynte,  instituted  by  the  Oeneral  Rever- 
sionary and  Investment  Company  by  their  officer  Hodge 
(the  Defendant  in  the  present  suit  of  Tynte  v.  Hodge),  to 
enforce  their  claims  under  the  securities  impeached  in  the 
present  suit. 

A  receiver  was  appointed  in  Ford  y,  Tynte,  and  an 
application  for  a  receiver  in  Hodge  v.  Tynte  was  on  that 
ground  refused  in  another  branch  of  the  Court.  Subse- 
quently to  this  all  the  suits  were  ordered  by  the  Lords 
Justices  to  be  transferred  to  the  Court  of  Vice-Chancellor 
Wood,  in  which  a  decree  for  accounts  and  inquiries  had 
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been  made  in  Ford  v.  Tyntt,  the  most  advanced  suit.     A 
BnmmDns  was  subsequently  taken  out  to  obtain  the  direc- 
tion of  the  Judge  as  to  the  mode  of  prosecuting  the  suits, 
and  was  adjourned   into   Court;    and  on  the    16th   of 
February,   1861,   a   decree  was  made   in   all  the  suits 
(except  Jones -9.  TyntCy  in  which  proceedings  were  stayed), 
directing  the  inquiries  and  accounts  ordered  by  the  decree 
in  Ford  v.  Tynte,  and  certain  other  inquiries,  to  be  made 
and  taken,  appointing  a  receiver  in  all  the  suits  except 
Jones  V.  TyntCy  and  authorising  him  from  time  to  time,  as 
the  Judge  should  direct,  to  kee])  down  the  interest  on  the 
incumbrances  in  the  pleadings  of  these  causes  mentioned, 
a.nd  the  annuity  and  arrears  of  annuity  granted  in  favour 
of  the  Plaintiffs  in  IIodg€  v.  Tynte,  and  also  any  other 
cinnnities  and  rent-charges  which  should  be  certified  to 
\}e  charged  on  the  said  estates,  and  further  ordering  that 
€Jie  Plaintiff  Ford  should  have  the  carriage  of  the  order, 
cuad  declaring  that  the  Plaintiffs  in  these  suits,  and  the 
several  Defendants  who  should  be  ascertained  to  be  in- 
<;umbrancers,  were  entitled  to  add  their  costs  of  these 
«uit8  up  to  the  decree  to  their  respective  incumbrances, 
and  adjourning  further  consideration. 

On  the  27th  of  June,  1862,  the  present  bill  of  Tynte 
V.  Hodge  was  filed,  to  set  aside  the  annuity  transaction, 
the  Plaintiff  Tynte  offering  to  pay  to  the  Defendants,  who 
represented  the  Oeneral  Reversionary  and  Investment 
Company^  their  advances  with  interest  as  the  Court 
should  direct,  or  to  allow  them  in  account,  and  also 
prayed  that  the  Government  annuity  of  ,£623  11».,  and 
all.  policies  taken  out  by  the  Company  as  further  security, 
might  be  declared  to  be  held  in  trust  for  the  Plaintiff 

The  bill  also  prayed  in  the  alternative  that  failing 
8Qch  relief  the  stipulations  in  the  annuity  deed  of  the  9th 
of  March,  1847,  giving  interest  on  the  arrears  of  the 
annuity,  might  be  declared  void,  and  that  if  and  so  far  as 


1864. 

Tyntb 

r. 
HoDaK. 

Tyntb 

V. 

BsAVAir. 

StaUment, 


Ttntb 

V. 

Bkavan. 
Statement. 
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1864.  necesBary  the  suit  might  be  taken  to  be  supplemental  to 

the  other  suits. 


On  a  motion  in  this  suit  that  the  Plaintiff  (who  was 
abroad)  should  give  security  for  costs  which  was  heard  on 
the  I3th  of  November,  1862(a),  the  Vice- Chancellor  had 
intimated  his  opinion  that  the  annuity  deed  could  not  be 
set  aside  after  the  decree  already  made  without  a  bill  of 
review.     The  suit,  however,  was  proceeded  with. 

The  bill  in  Tynte  v.  Beavan  was  filed  on  the  2nd  of 
December,  1862,  and  asked  similar  relief  against  Beavan 
in  respect  of  his  annuity. 

Evidence  was  gone  into  in  both  suits  as  to  the  value  of 
the  estates  and  the  annuities,  the  effect  of  which  is  fully 
stated  in  the  judgment. 


Afyument.  Mr.  RoU,  Q.G.,  and  Mr.  BenshaWf  for  the  Plaintiff  in 

both  suits. 

The  onus  lies  on  the  Defendants  of  proving  that  the 
full  market  value  was  given  for  these  annuities,  and  the 
rule  is  not  altered  by  the  fact  that  in  addition  to  the 
reversionary  property  an  estate  in  possession  formed  part 
of  the  security. 

Part  of  the  Defendants'  evidence  goes  to  this,  that  the 
annuity  could  not  have  been  sold  at  any  price  if  offered 
by  public  auction,  and  that  in  fact  there  was  nothing  that 
could  be  called  a  market  for  such  an  investment.  If  so, 
the  only  consequence  is,  that  the  Defendants  cannot 
possibly  prove  by  any  evidence  that  tliey  paid  full  market 
value,  and  their  onus  is  not  discharged,  or  if  that  is  not 
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80  ihey  ought  at  least  to  have  tried  the  market  by  putting 
up  the  property  to  auction. 

The  evidence  moreover  shows  that  the  interest  made  in 
the  case  of  the  Company  was  13  per  cent,  and  in  that  of  Mr. 
Beavan  15  per  cent.,  and  that  alone  is  enough  to  show  a 
purchase  at  an  under-value,  unless  Uiere  were  reason  to 
doubt  the  security.  But  there  was  no  such  reason^  for 
the  estate  in  possession  alone  was  sufficient  as  a  security 
for  far  more  than  was  actually  advanced.  Then  the 
interest  on  arrears  is  in  effect  compound  interest,  which 
the  Court  will  not  allow  in  such  a  transaction. 

They  cited  Chesterfield  v.  Janssen  (a) ;  Davis  v.  Marlbo- 
Tough  (6) ;  Portmore  v.  Taylor  (c) ;  Aldborough  v.  Trye  {d) ; 
Oawland  v.  De  Paria  (e) ;  Shelly  v.  Nash  (/) ;  Fox  v. 
Wright  {g)\  Perfect  y.  Lane  (h)\  Wiseman  v.  Beake  (i); 
Curtoyn  v.  Milner  (j) ;  Cole  v.  Gibbons  (k) ;  Bromley  v. 
Smith  (Q. 

Sir  H.  Cairns,  Q.C.,  Mr.  Cole,  Q.C.,  and  Mr.  Beavan 
for  the  Defendants. 

We  admit  the  onus  is  on  us  to  show  that  fair  value  was 
given,  but  it  is  absurd  to  say  that  if  there  was  no  market 
ibis  cannot  be  proved,  or  else  it  would  become  impossible 
to  sell  securities  of  this  class  at  all.  In  fact,  the  onus  is 
effectually  discharged.  The  auctioneers'  evidence  is  clear 
that  they  would  not  have  advised  any  one  to  give  more, 
and  that  in  fact  the  best  way  of  dealing  with  such  interests 
is  by  private  treaty  with  a  company,  and  not  by  public 
auction.     The  evidence  on  the  otlier  side  consists  of  the 
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most  contradictory  opinions  of  actuaries,  upon  which  they 
do  not  pretend  that  they  would  have  advised  any  one  to 
act.  Then  as  to  the  Company,  the  proceedings  in  the 
former  suit  have  established  their  annuity. 

They  cited  Bromley  v.  HoUand  (a) ;  Booth  v.  Leyces- 
ter  (b) ;  Low  v.  Barchard  (c) ;  Ogilvie  v.  Heme  (d) ;  Crosse 
V.  General  Reversionary  Company  (e);  Roberts  v.  Tun- 
stall  (/);  Champion  v.  Rigby  (g). 


Mr.  Rolt  replied. 


Vice-Chancellor  Sib  W.  Page  Wood:— 

Nfivmhcr  22nd.  These  two  cases  have  in  one  sense  a  common  object, 
Judgment  ^^^^  being  to  Set  aside  a  grant  of  an  annuity.  In  the 
case  of  Tytite  v.  Hodge,  Mr.  Hodge  is  merely  the  nominal 
Defendant,  as  an  officer  of  the  General  Reverstonary  and 
Investment  Company,  who  claim  under  grant  from  the  pre- 
sent Colonel  Tynte  an  annuity  secured  upon  his  reversion 
in  certain  estates  expectant  on  the  death  of  his  father,  and 
also  upon  certain  property  in  fee  simple  in  possession  of 
very  considerable  yalue,  the  Maindee  property,  besides 
another  estate  then  almost  or  quite  exhausted  by  previous 
charges.  The  transaction  arose  in  this  way.  In  March, 
1847,  the  Plaintiflf,  Colonel  Tynte,  had  become  consider- 
ably embarrassed,  had  aheady  charged  all  his  estates  in 
which  he  was  immediately  interested,  and  had  raised  very 
large  sums  of  money  by  way  of  mortgage.     The  question 
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(e)  3  D.  G.,  M.  &  Q.  698. 
(/)  4  Hare,  267. 
(</)  1  £.  &  M.  639. 
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then  arose  how  he  was  to  procure  further  advances  which 
he  still  wanted  for  his  various  necessities,  and  to  assist 
him  in  satisfying  the  numerous  judgments  that  had  been 
entered  up  against  him.  With  this  view  he  entered  into 
a  negotiation  with  the  General  Reversionary  and  Invest- 
nunt  Society  for  the  sale  to  them  of  an  immediate  annuity 
in  consideration  of  a  sum  of  iE28,000,  which  he  was  then 
anxious  to  raise. 


JudgmaU, 


That  negotiation    ended  in    an   annuity   deed    being 
executed,  dated  the  9th  March,  1847,  by  which,  in  consi- 
deration  of  £28,000,  an  annuity  of  £3545  a  year  was 
granted  on  the  security  of  the  Maindee  estate,  subject 
to  prior  charges,  and  also  on  that  of  the  reversionary 
property.      The   Maindee  estate  ultimately  produced  a 
balance    of  somewhere   about   £44,000,  which   was  in- 
vested and  held  as  a  security  in  part  reduction  of  future 
payments  of  the  annuity,  and  the  rest  has  become  a  charge 
Upon  the  reversionary  interest  of  Colonel  Tynte. 


Colonel  Tynte' 8  reversionary  interest  was  thus  situated. 
He  himself  was  of  the  age  of  forty-seven  years,  and  his 
fiither  was  sixty-eight ;  the  difference  being  only  twenty- 
one  years  between  the  father  and  son,  as  small  a  difference 
CL8  could  well  be.     Therefore  his  chance  of  succession 
^as  in  that  respect  less  favourable  than  that  of  many  ex- 
pectant heirs,  inasmuch  as  the  father  was  a  healthy  man, 
and  likely  to  live  for  a  considerable  time.     The  arrange- 
ment is  now  impugned  on  the  usual  grounds.     It  is  said 
there  is  an  expectant  heir,  \Yho  charges  a  large  sum  of 
money  by  way  of  annuity  on  a  reversionary  interest,  and 
the  Court  protects  all  those  wlio  are  in  that  position, 
and  throws  upon  Uie  person  purchasing  the  reversionary 
interest  the   burden   of  proving   that  he  gave  the  full 
value.     That  is  not  to  be   disputed.     The  doctrine  of 
the  Court  is  now  quite  settled,  and   although   Colonel 
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Tynte  was  forty-seven  years  of  age,  and  had  had  some 
considerable  experience  in  borrowing  money,  that  has 
nothing  to  do  with  an  investigation  of  this  description. 
I  must  look  at  him  as  the  unprotected  heir,  whom  the 
Court  of  Chancery  always  protects.  There  is  one 
circumstance  to  be  noticed,  however,  in  favour  of  the 
General  Reversionary  and  Investment  Company^  namely, 
that  one  of  the  grounds  on  which  the  Court  has 
rested  this  doctrine  throughout  the  whole  series  of 
cases,  and  rested  it  with  considerable  emphasis,  is, 
that  such  transactions  are  to  be  discouraged  on  account 
of  their  leading  the  heir  to  gratify,  it  may  be,  his 
necessities,  or  it  may  be  his  caprices,  and  to  destroy 
the  family  estate  behind  the  back  of  those  who  have 
an  interest  in  seeing  the  estate  preserved;  and  to  do 
so,  as  frequently  happens,  without  any  other  assistance 
than  that  of  some  solicitor,  of  whom  he  knows  little  or 
nothing,  or  who  has  been  selected  by  the  person  making 
the  bargain  with  him.  Now  in  the  present  case,  as  to 
this  annuity  of  £3545,  the  family  solicitor,  a  gentleman  of 
the  highest  respectability,  Mr.  Baker^  was  employed.  I 
do  not  say  there  is  any  evidence  before  me  that  the 
matter  was  communicated  to  the  father,  but  there  is  this 
degree  of  evidence  to  show  that  Mr.  Baker  was  not 
disposed  to  any  concealment  of  the  matter,  that  he  writes 
to  the  father  asking  the  son's  exact  age ;  and  there  is  a 
letter  of  the  father,  in  answer,  saying  he  should  be  glad 
to  give  Mr.  Baker  the  information,  and  that  he  will  look 
into  the  family  Prayer  Book  for  the  purpose.  You 
cannot,  therefore,  suppose  the  father  wholly  ignorant  of 
what  was  going  on.  At  the  same  time  I  must  add  that 
there  is  not  evidence  of  the  chai*acter  which  would  bring 
the  case  within  King  v.  Hamlet^  where  the  father  was 
himself  concerned  in  the  transaction.  The  fact  of 
Mr.  Baker  being  employed  is  nevertheless  of  some 
importance  with  regard  to  the  bon&  fides  of  the  trans- 
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ftction.  That  is  only  one  step  towards  what  the  Company 
hare  to  prove,  and  it  remains  for  them  to  show  that  they 
have  giyen  full  value  for  this  security. 

Some  doctrines  of  a  very  singular  character  have  been 
advanced  by  Mr.  Bolt.  He  says  you  are  to  prove  that 
you  have  given  the  full  value,  or,  as  most  of  tlie  cases 
say,  the  marketable  value.  He  says  you  have  two  things 
to  prove ;  you  must  prove  that  there  was  a  market,  and 
you  must  prove  that  the  value  in  that  market  was  given  ; 
and  if  you  cannot  prove  there  was  a  market,  that  is,  if 
there  was  nobody  to  buy^  as  some  of  the  witnesses  have 
atated,  you  place  yourself  out  of  Court.  If  that  is  so,  we 
fall  into  that  difficulty  which  I  thought  was  set  at  rest  in 
Aldborough  v.  Tri/Cy  namely,  that  an  interest  cannot  be 
sold  at  all,  where  it  is  too  bad  to  attract  what  is  called  a 
market.  What  Lord  Brougham  says  in  Aldborough  v. 
Trye^  putting  it  more  concisely  than  Lord  Cottenham  had 
done,  is  this : — "  It  never  could  have  been  the  intention 
of  the  rule  with  respect  to  expectant  heirs  dealing  with  a 
purchaser  that  tliey  should  not  have  the  power  of  dealing 
at  all  with  their  reversion."  Certainly  that  is  not  in  any 
sense  the  rule.  But  then  Mr.  Bolt,  feeling  the  pressure 
of  such  a  consequence  of  his  doctrine,  adds  this,  ''  If  you 
say  there  is  no  market,  then  you  must  put  it  up  to 
auction."  But  what  if  you  find  no  market  then  ?  It 
would  be  very  disastrous  to  the  heir,  the  borrower,  to 
lay  dovm  any  such  rule,  because  of  course  if  a  person  put 
the  property  up  to  auction  and  found  no  market,  no  one 
would  give  what  he  might  otherwise  have  been  disposed 
to  give  as  the  value  of  the  reversion. 


HODOK. 

Ttnte 

r. 
Bbatav. 

Judgment. 


Now  one  is  very  anxious  to  see  what  ought  to  be  the 
rale  in  the  case  of  a  person  having  property  for  which  it 
is  difficult  to  find  a  purchaser,  or,  as  it  is  sometimes 
called,  unmarketable  property.     It  would  be  absurd  to 
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say,  because  nobody  would  buy  it,  that  £100  or  £t "  aO 
would  be  more  than  the  market  price  for  an  importai^^nt 
reversion.      There  must  be   a  substantial  price   give-        d, 
though  there  may  be  very  few  competitors  in  the  mftrkf===>t, 
When  it  is  shown  that  a  substantial  price  was  given,  t^^Ke 
onus  is  not  yet  fulfilled.     The  Court  must  also  be  sat^Ss* 
fied  by  evidence  that  there  was  no  other  person  frc^^m 
whom  any  greater  price  could  have  been  obtained,  a^^d 
that  in  that  sense  it  was  the  fair  market  value.     If  y  «^)a 
prove,   not   so   much   by  actuaries'   as  by   auctionee -^rs' 
evidence,  that  in  their  honest  judgment  you  have  giir  -^en 
the  most  that  could  have  been  obtained,  and  that  tlM.  ^y 
would  not  have  recommended  any  of  their  clients  to  gS-  ve 
more;  and  if,  on  the  other  hand,  nobody  is  produced        to 
show  that  more  could  have  been  obtained,  this  togeth^er 
with  proof  of  a  substantial  price  being  given,  fulfils  t-  ie 
condition  which  is  required  of  the  purchaser  of  a  ^r-e- 
version,  to  show  that  he  has  given  the  fair  market  valu^. 


Before  I  go  into  the  facts  of  the  case,  I  will  take  into 
consideration  another  proposition  of  Mr.  JRolfa  as  to  the 
proper  criterion  of  value.     He  says  you  must  ascertain 
the  value  of  the  reversion  which  forms  the  security,  and 
also  that  of  the  annuity,  and  if  you  find  the  reversion 
is  ample  for  the  charge  to  be  placed  upon  it,  you  must 
calculate  the  fair  price  of  the  annuity  according  to  the 
ordinary  rate  of  interest  of  good  securities.     He  says 
that  the  average,  or  even  the  lowest  valuations  of  his 
witnesses  show  that  the  annuity  was  worth  twice  the  valae 
that  has  been  given  for  it,  and  that  it  is  secured  on  an 
ample  security.      Now  I  apprehend  that,  in  acting  on 
Mr.  Rolfs  suggestion,  we  should  fall  into  the  very  diffi- 
culty which  Lord  Cottenham  said  a  misapprehension  of 
Sir  Williain  Grant* a  reasoning  had  occasioned.     He  says, 
speaking  of  the  rule  supposed  to  have  been  laid  down  in 
Gowlaiid  V.  De  Farias  that  "the  establishment  of  thai 
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role  would  make  it  impossible  for  an  expectant  heit  to 
dispose  of  his  interest  at  all.**  That  I  apprehend  is  quite 
a  safficieut  answer  to  the  argument.  The  calculations  of 
aetoaries  founded  on  the  average  value  of  lives,  may,  if 
adopted,  work  great  injustice  in  a  great  variety  of  indi- 
vidual cases.  The  life  in  question  may  be  an  extra- 
ordinarily good  or  an  extraordinarily  bad  one,  which  is 
likely  to  last  beyond  the  usual  time,  or  the  contrary. 
How,  then,  can  it  be  right  to  make  a  rule  govern  an  indi- 
fidual  case  to  which  it  may  not  at  all  apply.  And  to  this, 
let  me  add  an  observation  that  has  occurred  to  me  in 
reading  this  case  over  more  than  once,  that  when  you  are 
dealing  with  the  question,  what  a  man  should  pay  for  an 
insurance  or  the  like,  averages  are  reasonable  enough; 
but  to  a  person  who  is  to  purchase  a  particular  reversion, 
the  average  value  of  life  is  a  very  poor  security.  What 
answer  is  it  to  a  man,  who  by  the  accidental  termination 
of  a  life  loses  the  whole  of  his  property,  to  be  told 
that  the  life  ought  to  have  lasted,  and  then  he  would 
liave  been  quite  safe  ?  You  cannot  value  property  in 
that  way,  and  it  is  easily  seen  how  completely  the 
evidence  is  mistaken  on  that  ground.  It  may  be  said 
that  the  lender  can  guard  himself  by  an  assurance;  but 
^hen  you  are  talking  of  the  value  of  the  reversion  of  a 
man  of  forty-seven  as  against  a  life  of  sixty-eight,  one 
sees  at  once  what  extraordinary  fallacies  may  be  intro- 
duced if  you  give  heed  to  any  such  mode  of  calculating 
the  value.  This  case  is  an  illustration  of  the  wisdom 
of  the  judgment  of  the  House  of  Lords  in  the  case  to 
which  I  have  referred,  because  I  find  estimates  made  for 
the  Plaintiff  by  gentlemen  of  the  highest  eminence, 
whose  opinion  one  would  take  with  the  utmost  confidence 
on  the  ordinary  assurance  of  a  life,  which  differ  in  the 
most  extravagant  way.  On  identically  the  same  data  one 
of  these  gentlemen  values  the  reversion  at  ^£88,000,  and 
another  gentleman  values  it  at  j£50,000.    It  appears  to 
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me  preposterous  to  place  any  reliance  on  calculations  of 
that  description,  or  to  do  as  Mr.  Rolt  proposed,  to  take 
the  average  of  those  calculations.  Looking  at  that  fact, 
without  setting  up  my  judgment  on  a  question  of  mathe- 
matics against  that  of  the  gentlemen  who  give  evidence 
on  this  subject,  I  only  say  I  set  these  gentlemen  against 
each  other;  and  if  one  of  them  tells  me,  on  the  same 
data,  that  his  rule  gives  a  result  of  £50,000,  and  another 
£88,000, 1  can  only  say  that  the  rule  is  not  infallible  on 
which  they  act.  Take  the  value  of  the  annuity  in  the 
case  which  I  shall  presently  have  to  consider,  TynU  v. 
Beavan.  It  is  not,  perhaps,  legitimate,  while  considering 
one  case  to  look  at  the  other,  but  I  only  do  so  by  way  of 
illustration.  The  value  of  the  annuity  is  put  by  one 
gentleman  at  nearly  £15,000,  and  the  value  of  the  identi* 
cal  annuity  is  put  at  £8000  by  another,  and  then,  as 
carr}'ing  the  absurdity  to  the  highest  pitch,  the  gentleman 
who  values  it  at  £15,000  says  that  is  the  price  that  ought 
to  have  been  given.  He  seems  to  have  considered  that 
a  lender  ought  to  have  invested  his  money,  subject  to  all 
the  contingencies  which  I  shall  have  presently  to  deal 
with,  at  4^  per  cent. ;  in  other  words,  that  the  security  of 
Colonel  Tynte  is  as  good  as  Bank  Stock.  I  think  when 
one  merely  mentions  those  facts  one  sees  that  little 
reliance  is  to  be  placed  upon  such  calculations.  The 
same  thing  occurs  in  Mr.  Hodges  case.  What  I  have 
before  me  is  this :  £28,000  for  the  annuity  of  £3545  is 
paid  down,  which  gives  13  per  cent,  upon  the  money  ad- 
vanced ;  and  this  was  carried  out  by  Mr.  Baker^  who,  as  I 
said  before,  was  the  family  solicitor.  He  had  been  em- 
ployed in  raising  on  this  security  a  sum  on  mortgage,  and 
then,  as  always  happens  when  people  get  into  difficulties, 
after  raising  all  that  can  be  obtained  on  simple  mortgage 
transactions,  they  find  they  must  have  recourse  to  annuity 
transactions.  Accordingly  Mr.  Baker  had  been  doing  all 
he  could ;  he  had  first  raised  £85,000  by  way  of  mort- 
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gage;  he  found  that  no  more  could  he  done,  and  then  he 
went  to  the  Reversionary  Society.  It  is  not  to  he  sup- 
posed that  Mr.  Baker  did  this  hastily,  carelessly,  or 
without  considering  whether  it  was  possible  from  any- 
body else  to  obtain  a  greater  sum  of  money.  There  is 
no  evidence  of  the  annuity  having  been  put  up  to  public 
auction,  or  offered  to  other  persons,  or,  as  the  expression  is, 
hawked  about  (an  expression  which  implies  the  incon- 
venience of  so  dealing  with  a  reversion) ;  but  it  appears 
to  me  that  either  to  seU  by  auction  or  to  hawk  about  a 
security  of  this  kind  has  its  conveniences  and  incon- 
Teniences.  Certainly  by  hawking  it  about  you  have  a 
ehance  of  getting  very  much  more,  but  you  may  get  very 
much  less  if  nobody  will  have  anything  to  say  to  it.  Mr. 
Baker^  I  think,  judiciously  chose  the  course  of  dealing 
with  a  respectable  Society,  and  having  dealt  with  them  it 
is  to  be  supposed  that  he  would  do  the  best  for  his  client, 
tliough,  of  course,  he  may  have  been  mistaken ;  and  it 
remains  still  for  the  Defendants  to  prove  that  they  have 
given  the  full  value. 


Judgment, 


I  turn  then  to  the  Defendants*  evidence  on  the  subject. 
The  onus  being  thrown  on  them  I  must  see  what  their 
iritnesses  say.  I  stated  what  the  circumstances  were. 
Here  was  a  life  of  sixty-eight  and  a  life  of  forty-seven, 
and  the  security  on  the  fee  simple  turned  out  to  be  such 
that  it  ultimately  left  about  £3000  a  year  uncovered. 
The  annuity  was  to  be  £3545  a  year.  In  the  mean- 
time, during  the  father^s  life,  it  must  be  borne  in  mind 
that  there  was  no  fund  provided  for  the  payment  of  this 
large  annuity  beyond  any  surplus  that  might  result  from 
the  sale  of  the  Maindee  estate.  I  have  looked  carefully 
at  the  case  of  Bromley  v.  Smithy  which  was  pressed  on 
me.  It  was  said  by  Mr.  Renshaw  tj[^at  the  Master  of  the 
Bolls,  in  that  case,  thought  6  per  cent,  too  much,  regard 
being  had  to  all  the  circumstances  of  the  case,  and  here 
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in  this  case  we  have  18  and  in  the  next  case  16  per  cent. 
I  have  looked  into  that  case.  There  the  transaction 
was  of  this  kind :  there  was  a  much  better  chance  of  tiie 
estate  coming  into  possession,  because  the  tenant  for  life 
was  seventy-seven  instead  of  sixty-eight  as  here,  and  the 
PlaintiflF  was  thirty-eight  instead  of  forty-seven  as  here ; 
therefore  the  chances  were  enormously  greater  of  the 
Plain tiflf  coming  speedily  into  possession  than  they  were 
here.  I  find  there  was  a  twofold  transaction  there.  One 
was  a  transaction  in  1843, 1  think,  which  was  not  set  aside, 
though  I  cannot  say  that  it  was  approved  by  the  Master 
of  the  Ilolls,  but  it  was  not  set  aside  because  it  was 
merged  in  the  next  transaction.  The  Master  of  the  Ilolls 
indicates  no  judgment  for  or  against  the  jB.rst  transaction, 
but  he  deals  with  the  first  transaction  in  this  way :  he 
says  the  first  was  a  much  better  bargain  for  the  borrower 
than  the  second,  and  when  the  second  occurred  the  posi- 
tion of  the  heir  was  better,  inasmuch  as  the  life  of  the 
father  had  not  so  long  to  run,  and  his  life  estate  was 
sooner  to  determine.  The  Master  of  the  Bolls  s%ys  you 
have  given  me  a  criterion  by  the  first  transaction  by 
which  I  will  judge  you  in  the  second;  and  therefore, 
finding  you  did  not  give  so  much  in  the  second  as 
in  the  first,  I  hold  that  you  did  not  give  enough  in  the 
second. 


Now  what  was  the  first.  It  is  worth  while  to  look  at 
that  to  see  whether  it  was  anything  like  what  Mr.  Ren* 
shaw  described  the  second  to  be,  and  I  think  if  the  second 
was  analysed  it  would  show  a  profit  of  vastly  more  than  6 
per  cent.  The  Plaintiff  sold  a  iG450  annuity  nominally  for 
£6000.  He  therefore  only  gave  iG450  a  year  for  J96000,  and 
that  would  seem  a  much  better  bargain  than  the  one  I  am 
considering  in  the  pr^ent  case  ;  but  what  was  to  be  done 
with  regard  to  the  interval  that  might  elapse  between  the 
granting  of  the  annuity  and  the  possible  death  of  the 
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&ther  ?    Why  the  Master  of  the  Rolls  says,  of  course  you 
must  provide  for  that.    People  who  lend  money  on  these 
transactions  do  not  expect  to  have  a  huge  debt  run  up  and 
nothing  paid  to  them  without  some  security  in  the  shape 
of  money  or  money's  worth  being  provided  for  them.  What 
was  done  ?     The  Master  of  the  Bolls  explains.     It  was 
sufficiently  obvious  that  if  nothing  more  was  done  during 
the  life  of  Sir  Robert  Bromley  at  least,  the  Plaintiff  would 
have  no  means  of  paying  the  annuity  as  it  accrued  due, 
nor  would  the  annuitants  have  any  means  of  enforcing  or 
obtaining  payment  of  it,  very  much  as  the  case  was  here. 
In  order  to  obviate  this  difficulty  the  following  expedient 
was  resorted  to.    The  Plaintiff  purchased  from  the  Albert 
Life  Assurance  Company  an  annuity  of  £450  to  last  for 
five  years  if  Sir  Robert  and  the  Plaintiff  should  both  so 
long  live,  at  the  price  of  £1705^  so  that  he  secured  the 
actual  payment  for  five  years,  and  had  to  pay  £1765  for  it. 
In  order  therefore  to  put  the  Reversionary  Society  in  the 
one  case  and  Mr.  Beavan  in  the  other  case  in  the  same 
position^  you  must  strike  out  that  £1765  altogether ;  and 
iiUMunnch  as  that  was  deducted  from  the  £5000  paid  to 
the  grantor  of  the    annuity,  you    reduce   the  purchase 
money  for  his  annuity  to  so  much  less  a  sum  that  the 
timmty  then  returns  14  per  cent.,  just  between  the  two 
rates  I  have  before  me  of  the  13  and  15  per  cent,  on  the 
purchase   money.     Payment    was   also   secured    to   the 
gnmtee  of  the   annuity  for  five  years,  which   probably 
inight  be  enough  in  a  case  where  the  father  was  seventy- 
seven  and  the  son  was  as  young  as  thirty- eight.   Therefore 
in  that  case  the  original  transaction,  which  is  in  no  way 
^peached  by  the  Master  of  the  Rolls,  but  which  he  uses 
^Sunst  the  Defendants  as  showing  what  they  took  the 
^ne  to  be,   was  14   per  cent,   and   not   6   per  cent.; 
»nd  the  transaction  which  was  set  aside  instead  of  being 
"^sed  at  6  per  cent,  must  have  returned  somewhere  about 
W Off  15  percent. 
▼OL.  a  X 
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Having  said  thus  much  with  reference  to  that  case,  I 
now  come  to  the  evidence  which  the  Defendants  have 
produced  to  establish  this  transaction.      The  first  wit- 
ness is  Mr.  Hodge  himself,  who  of  course  is  open  to 
the  observation  that  he  is  the  Defendant,  and  interested 
in  this  sense  that  he  is  actuary  and  secretary  of  the  Society. 
He  verifies  the  statement  furnished  to  the  witnesses  as 
containing  all  the  material  facts  and  circumstances  relating 
to  or  affecting  the  annuity.     The  only  fault  that  could  be 
pointed  out  in  the  statement  was  that  a  certain  jointure  id 
called  a  contingent  jointure  of  J61200,  when  it  should 
have    been   mentioned,    to   make   it   perfectly   explicit, 
that  that  contingency  was  not  the  contingency  of  a  lady 
surviving  her  husband,  but  the  contingency  of  the  father 
marr}*ing  again  when  he  was  of  the  age  of  sixty-nine.    If 
he  did  marry  a  young  lady  the  jointure  might  be  greater, 
but  I  am  quite  satisfied  that  that  was  not  stated  with  a 
view  of  misleading,  and  I  do  not  think  that^  with  that 
exception^  a  single  blot  was  hit.     Then  Mr.  Hodge  says 
the  annuity  of  £8545  was  calculated,  according  to  the 
customary  mode  of   estimating  annuities   of  the    same 
description,  to  return  tlie  said  Oeneral  Rever$ionary  and 
Investment  Company,  the  grantees  thereof,    interest  at 
the  rate  of  8  per  cent,  per  annum  upon  their  advances, 
after  allowing  for  the  payment  of  the  annual  premiums 
necessary  for  effecting  and  keeping  on  foot  policies  of 
assurance  on  the  life  of  the  Plaintiff  sufficient  to  secure 
to  the  Company  the  ultimate  repayment  of  the  amount  of 
their  said  advances.     But  such  calculation  was  made  on 
the  assumption  that  the  annuity  would  be  punctually  paid. 
He  says  that,  taking  into  due  consideration  all  the  special 
circumstances,  contingencies,  and  risks  which  are  involved 
in  this  particular  case,  he  is  of  opinion  that  the  annuity 
of  £3545  was,  on  the  9th  March,  1847,  a  fair  and  equitable 
consideration  to  be  paid,  by  the  Plaintiff  to  the  Company 
for  the  advance  of  £28,000  to  him,  and  he  says  that  he  b 
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quite  satisfied  it  conld  Dot  have  been  obtained  by  the 
Plaintiff  upon  better  terms.  Then  he  says  that  if  he  had 
been  called  upon  professionally  to  advise  the  Plaintiff,  he 
should  have  recommended  him  to  accept  the  same  terms 
and  conditions,  and  that  the  Company  would  have 
goffered  a  heavy  loss  if  they  had  attempted  to  sell  tlie 
annuity  by  public  auction  or  private  contract  soon  after 
the  same  had  been  granted  to  them.  He  pledges  his  oath 
to  the  bona  fides  of  the  transaction,  and  he  says  it  is 
similar  to  those  which  they  enter  into  with  other 
persons. 


1864. 


Tthtb 

V, 

Bbayar. 
JwdgmeiU, 


Then  Mr.  Clark,  who    has   been  an   auctioneer  for 
twenty-five  years,  a  member  of  the  firm  of  Farebroiher, 
Clark,  and  Lye,  says  the  market  is  extremely  limited  for 
this  class  of  securities,  especially  where  the  amount  is  large, 
and  it  was  still  more  limited  in  1847 :  that  in  his  judg- 
ment and  belief  it  is  very  doubtful  whether  the  annuity 
could  have  been  sold  at  all  by  public  auction  in   1847 
immediately  after  the  railway  panic,  when  the  price  of 
funds  was  low  and  a  great  pressure  existed  in  the  money 
market ;  but  he  is  clearly  of  opinion  that  it  would  not 
then  have  fetched  more  than  £25,000.     The  price  that 
has  been  given  is  £28,000.     I  think  I  might  take  judicial 
notice  of  the  dearness  of  money  in  1847.     Then  he  says, 
from  his  experience  he  believes  that  the  annuity  would  be 
more  Hkely  to  sell  by  private  contract  than  by  public 
auction,  as  in  that  case  a  person  inclined  to  purchase 
would  have  greater  opportunities  afforded  him  for  investi- 
gating all  the  complicated  circumstances,  contingencies, 
and  risks  affecting  the  annuity  and  the  nature  and  title  of 
the  securities  for  the  same,  and  that,  taking  all  the  circum- 
stances, contingencies,  and  risks  into  due  consideration, 
any  purchase  of  the  annuity  would  be  a  mere  speculation, 
and,  in  his  opinion,  no  greater  sum  could,  in   1847,  have 
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been    obtained  for   the  annuity,   either  by   a   sale    by, 
auction  or  private  contract,  than  j625,000. 

Then  Mr.  Marsh,  an  auctioneer  for  twenty-one  years, 
who  has  had  most  extensive  experience  in  the  sale  of  re- 
versionary estates,  has  looked  at  the  same  statement,  and 
he  says  that  the  annuity  of  £8545  mentioned  in  such  state- 
ment subject  to  the  power  of  redemption  referred  to  if  put 
up  for  sale  by  public  auction  on  the  9th  March,  1847,  would 
not,  according  to  the  best  of  his  judgment  and  belief,  have 
realised  a  sum  exceeding  £24,000.  He  also  says,  that  to 
the  best  of  his  judgment  and  belief,  if  the  same  annuity 
had  in  1847  been  offered  for  sale  by  private  contract,  no 
larger  sum  could  have  been  obtained  for  such  annuity 
than  the  sum  of  £27,200,  which  he  considers  the  highest 
market  value  of  the  said  annuity^  That  is  coming  very 
near  to  the  £28,000,  and  is  the  highest  auctioneer's  esti- 
mate that  is  made  of  what  might  have  been  obtained. 


I  have  read  the  evidence  of  the  two  auctioneers  first, 
because  that  is  the  more  important  kind  of  evidence.  Mr. 
Newmarch^  who  is  an  actuary,  says  that  as  a  general  rule 
money  is  advanced  by  insurance  offices  and  other  public 
companies  who  deal  in  such  securities,  and  are  engaged  in 
such  transactions  as  those,  upon  lower  and  more  advan- 
tageous terms  for  the  borrower  than  when  such  advances 
are  made  by  private  individuals.  This  arises  firom  their 
facilities  proceeding  from  their  large  capital  and  their 
ability  to  bear  the  postponement  of  payment,  and  also 
as  regards  insurance  offices  from  a  benefit  derived  firom 
insurance.  From  long  experience  he  says,  that  practically 
the  market  rate  and  market  value  of  such  advances,  sales, 
and  purchases,  are  regulated  by  the  prices  offered  and  given 
by  such  London  insurance  offices  and  public  companies. 
He  is  convinced  that  the  terms  on  which  insurance  offices 
and  other  public  companies  would  advance  money  on  such 
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Becurities  would,  as  a  general  rule,  be  the  best  which  a 
borrower  could  obtain,  and  that  the  calculated  terms  on 
which  Buch  companies  would  make  an  advance  on  such 
securities  would  be  the  full,  fair,  and  utmost  market  value 
of  such  securities  and  the  fairest  test  of  the  market  value 
thereof. 

Mr.  Bunyan,  who  is  both  a  barrister  and  an  actuary, 
says  the  same  thing  as  to  insurance  offices — that  they 
advance  money  upon  lower  and  more  advantageous  terms 
for  the  borrowers  than  private  persons. 

Mr.  John  Hill  WiUiama,  the  actuary  of  the  Englhh 
and  Scottish  Law  Life  Assurance,  says : — I  am  of  opinion 
that,  considering  the  nature  of  the  security  and  the  heavy 
prior  charges  and  the  several  matters  mentioned  in  the 
statement,  that  the  life  annuity  of  £8545  was  a  fuir  and 
equitable  sum  to  be  charged  on  the  9th  March,  1847,  for 
the  advance  of  £28,000.  I  do  not  think  that  at  that  time 
£28,000  could  have  been  procured  for  a  smaller  annuity 
upon  the  same  security.  I  think  that  if  this  annuity, 
so  secured  and  redeemable,  had  been  submitted  for  sale 
by  public  auction  on  the  9th  March,  1847,  it  would  only 
have  realised  about  £27,000 ;  if  by  private  contract  I 
think  it  would  have  realised  £27,300  or  thereabouts.  I 
think  it  would  not  have  realised  £28,000  by  public  auction 
or  private  contract ;  I  think  the  full  market  value  of  this 
annuity  on  the  9th  March,  1847,  would  not  have  exceeded 
£27,800. 
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Mr.  Hendrika  speaks  in  the  same  way.  He  is  the 
actuary  of  the  Olobe  Insurance  Company ,  and  he  says  that 
if  the  annuity  had  been  sold  by  private  contract  on  the  9th 
March,  1847,  £28,000  would  have  been  the  maximum 
price  that  any  person  would  have  given  for  its  transfer, 
and  he  thinks  it  very  unlikely  that  any  person  would  have 
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given  so  large  a  sum.  He  very  much  doubts  wheth^  ^ 
any  better  terms  could  have  been  secured  at  that  time  b  ^^ 
public  auction,  and  says  that  the  full  market  value  of  thL  ^ 
annuity  did  not  on  that  day  exceed  £28,000. 

Mr.  Samuel  Brown,  the  actuary  of  the  Guardian  Li^e^ 
Assurance  Company,  says  he  thinks  that  the  annuity  wouW 
not,  on  the  9th  of  March,  1847,  have  fetched  at  public 
auction  or  private  contract  more  than  ;£28,000  ;  that  wit/i 
the  contingencies  involved  insurance  companies  would  not 
have  purchased  it  at  all ;  that  the  market  would  have  been 
very  limited,  and  that  the  purchase  would  have  been  a 
mere  speculation  which  could  only  have  been  covered  by 
a  high  rate  of  interest.  Mr.  JeUicoe,  the  President  of  the 
Institute  of  Actuaries,  gives  much  the  same  evidence,  and 
doubts  very  much  whether  at  that  time  the  sum  of 
£28,000  could  have  been  got  under  the  circumstances  for 
a  smaller  annuity,  and  considers  that  this  annuity,  if  sold 
by  public  auction  or  private  contract,  would  not  have  then 
fetched  more  than  £28,000.  Mr.  Bailey  and  Mr.  Tucker 
speak  to  the  same  effect  exactly. 


I  rely  more  on  the  two  auctioneers,  men  of  very  large 
experience ;  but  the  actuaries  also,  who  are  gentlemen  of 
the  highest  respectability,  pledge  their  oaths  to  the  belief 
that  more  could  not  have  been  obtained  under  the  circum- 
stances. 


Now,  I  ask,  what  is  there  to  meet  that  evidence? 
There  is  nothing  but  those  preposterous  valuations  made 
of  the  reversion  and  of  the  annuity  by  the  different  valuers 
who  vary  to  such  enormous  amounts  as  I  have  already 
stated,  and  who  do  not  say  they  would  have  advised  any 
one  to  purchase  on  the  footing  of  their  calculations.  In 
the  Defendants*  evidence  there  is  a  variation  no  doubt  to 
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the  extent  of  from  £27,800,  which  is  the  highest,  down  to 
£25,000,  the  lowest ;  bat  that  is  not  to  be  compared  with 
the    Tariations  between    £88,000    and   £50,000   in   the 
valuation  of  the  reversion,  and  £8,000  and  £15,000  in 
the  Talaation  of  the  annuity.     When  you  come  to  such 
discrepancies  as  those  it  shows  that  the  valuations  pro- 
ceed on  a  principle  upon  which  no  dependence  can  be 
placed.     I  think,  therefore,  that  the  evidence  justifies  me 
in  saying  that  the  burdien  of  proof  is  satisfied  on  the 
part  of  the  Defendants.    There  is  not  a  single  witness  on 
the   other   side  who   meets   the   Defendants'  point  that 
xnore  money  could  not  have  been  obtained.     Many  of  the 
Plaintiff's  witnesses  use  the  phrase   fair  market  value, 
bat  that  is  coupled  with  those  strange  calculations  which 
they  have  made  about  the  value  of  the  reversion  and  the 
Talue  of  the  annuity,  and  not  one  of  them  says  that  he 
iirould  have  recommended  any  person  to  have  given  any- 
thing like  the  amount  of  his  estimate ;  and  we  have  wit- 
nesses who  say  they  would  not  have  recommended  any 
X»erson  to  have  given  so  much ;  then  I  have  the  further 
fact  that  of  this  annuity,  with  the  exception  of  the  portion 
covered  when  Maindee  was  sold,  not  a  penny  has  been 
paid  for  seventeen  years.     Will  any  one  say  that  con- 
siderations of  that  sort  are  not  to  be  weighed  when  you 
have  such  broad  facts  as  those  which  I  have  stated  ? 
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Farther,  there  is  this  observation  to  be  made.  The 
Plaintiff  has  been  borrowing  money  from  time  to  time 
before  and  since,  but  not  a  single  person  has  been  pro- 
duced to  show,  as  was  done  in  the  case  before  the  Master 
of  the  Bolls,  that  these  terms  were  more  adverse  than 
any  other  terms  upon  which  this  gentleman  has  borrowed 
money.  I  have  not  a  siugle  tittle  of  evidence  to  show  that 
the  Plaintiff  has  ever  borrowed  money  on  better  terms 
than  he  obtained  here ;  whereas,  I  have  the  oaths  of  two 
auctioneers  and  seven  actuaries  swcaiing  that  in  their 
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belief  the  fair  value  was  given,  and  not  one  word  iu  the 
Plaintiff's  evidence  to  contradict  them. 

Mr.  Rolt  made  one  observation  which  I  ought  to  notice, 
that  some  of  the  Defendants'  witnesses  do  throw  in  the 
circumstance  that   the   annuity  was   redeemable;    and, 
although  I  quite  agree  with  Mr.  RoWs  argument  upon 
that,  that  putting  in  the  clause  of  redemption  does  not 
help  the  case  in  the  least  if  the  bargain  was  a  bad  one, 
because  the  grantor  would  not  easily  get  money  to  re- 
deem; yet  I  do  not  concur  in  the  justice  of  his  observation 
that  the  witnesses  found  their  valuation  on  the  circum- 
stance of  the  annuity  being  redeemable.    Some  of  the  wit- 
nesses do  say  that  a  higher  sum  would  not  be  given  for  this 
than  is  fixed  as   the  redemption  price   of  the  annuity, 
wliich  is  simply  the  value  given  and  one-quarter's  pay- 
ment of  the  annuity  beyond.     But  all  the  witnesses  do 
not  make  use  of  that  observation,  and  those  who  do  make 
use  of  it  do  so  to  this  extent  only,  that  they  being  of 
opinion  this  is  the  full  value  (for  all  the  witnesses  say 
that),  add  that  more  would  not  be  given  for  it  than  the 
redemption  price,  because  it  might  be  bought  up  again, 
and  accordingly  consider  the  redemption  clause  as  fixing 
the  greatest  price  of  the  annuity.     I  think,  looking  to  the 
whole  case  of  Tynte  v.  Hodge^  looking  to  the  fact  of  18 
per  cent,  only  being  charged  in  such  a  case  as  this  is, 
with  such  a  probably  long  arrear,  the  father  being  sixty- 
nine  and  the  son  being  forty-seven,  without  any  imme- 
diate security  at  all  except  so  much  as  might  come  out 
of  the  Maindee  estate,  and  looking  at  the  evidence  of  Mr. 
Hodge  that  the  transaction  was  so  far  fair  as  being  within 
the  usual  course  of  business,  taking  it  out  of  any  sus- 
picion of  undue  influence  towards  Colonel  Tynte,  taking 
into  consideration  the  circumstance  that  Mr.  Baker,  the 
family  solicitor,  was  employed  in  the  transaction,  and 
also  regarding  the  sti*ong  evidence  of  what  the  value  is. 
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with  the  utter  worthlessness  of  the  evidence  on  the  other 
side  of  the  supposed  yalue  of  the  reversion  and  annuity, 
I  am  bound  to  sustain  the  transaction. 

I  proceed  now  to  the  consideration  of  the  case  of 
Tynie  y.  Beavan,  which  is  very  much  the  same,  and  I 
shall  have  little  to  add.  In  Tynte  v.  Beavan  there  is 
this  difference,  that  the  family  solicitor  was  not  employed, 
and  no  doubt  the  force  of  that  would  be  to  make  one  look 
more  strictly  at  the  evidence.  There  15  per  cent,  is 
charged  instead  of  13  per  cent.,  but  there  are  circum- 
stances in  Tynte  v.  Beavan  which  go  very  far  to  show 
that  after  this  annuity  of  £3545,  the  plaintiff  could  not 
expect  in  borrowing  from  Mr.  Beavan  to  get  money  on 
the  same  terms.  In  truth,  this  happens  to  this  un- 
fortunate gentleman :  he  begins  by  borrowing  on  mort- 
gage, he  runs  to  the  extent  of  his  tether ;  finding  he  can- 
not get  more  on  mortgage,  he  obtains,  with  the  aid  of  the 
&mily  solicitor,  jE28,000  from  a  respectable  society,  who 
are  usually  disposed  to  give  more  than  private  persons ; 
then  when  no  more  can  be  got  from  them  (this  is  not 
given  in  evidence  in  Tynte  v.  Beavan,  but  it  did  appear 
in  Tynte  v.  Hodge  that  an  attempt  was  made  to  procure 
a  further  advance),  the  Plaintiff  goes  to  a  private  person 
to  borrow.  Now>  first,  it  was  said  that  Mr.  Beavan  was 
Colonel  I'ynte*8  solicitor;  if  that  had  been  so  a  thoroughly 
new  ground  would  have  been  introduced,  making  a  much 
stronger  case  against  him,  but  on  the  evidence  that  breaks 
down  entirely.  Then  it  seems  that  Colonel  Tynte,  being 
hard  pressed  for  money,  applied  to  Mr.  Beavan,  and  Mr. 
Beavan  said  he  could  not  lend  except  at  a  higher  rate  of 
interest,  and  offered  the  terms  of  15  per  cent.  There,  as 
in  the  other  case,  it  is  said  the  annuity  was  not  put  up  to 
auction  or  hawked  about,  and  we  shall  see  presently  what 
the  witnesses  say  about  the  market  price.  Mr.  Beavan's 
case  is  this :  he  says,  I  paid  £4500,  a  good  substantial  sum. 
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for  my  annuity  of  £G75 ;  I  have  not  to  this  moment  had 
a  single  sixpence  for  principal,  interest,  or  anything  else, 
and  it  is  now  seventeen  years  since  I  bought  the  annnity. 
My  security  is  on  a  life  interest,  and  if  Colonel  Tj/nie 
had  died  nt  nny  time  during  his  father^s  lifetime,  I 
should  have  had  nothing  unless  I  chose  to  insure,  which 
would  have  left  me  little  benefit  from  my  security.  Both 
in  this  and  in  the  other  case  tlie  deed  contains  a  clause 
by  which  interest  at  5  per  cent,  is  to  be  charged  on  all 
the  arrears,  but  there  is  nothing  unreasonable  in  this,  for 
no  one  could  be  expected  to  lend  money  on  an  annuity, 
knowing  that  it  would  not  be  paid  at  once,  without  some 
such  provision. 


^ 


Further  than  that,  there  was  the  possibDity  of  the 
Plaintiff  d}dng  before  his  father,  and  for  that  it  was  fair 
to  take  a  sum  sufficient  to  cover  insurance  and  to  require 
5  per  cent  on  arrears.  There  is  notliing  unreasonable  in 
this  general  view  of  the  case.  Mr.  RoU  says  it  is  quite 
shocking,  having  regard  to  the  doctrine  of  the  Court  as 
to  dealings  with  expectant  heirs.  But  expectant  heirs 
cannot  expect  to  get  money  by  way  of  charity.  Money 
will  be  lent  to  expectant  hcii*s  as  to  anybody  else,  but 
they  have  no  more  right  than  other  people  who  borrow 
money  beyond  this,  that  the  transaction  must  be  fair,  and 
no  more  must  be  charged  than  can  be  fairly  charged. 
Some  evidence  was  given  of  the  practice  of  bankers.  That 
practice  was  naid  to  be  that  accounts  with  a  banker  are 
sometimes  opened  by  persons  who  have  only  a  rever- 
sionary interest,  where  the  banker  advances  money  and 
makes  up  his  accounts  half-yearly,  charging  interest  on 
that  money,  and  charging  also  annual  premiums  for  in- 
surance with  interest  thereon.  I  do  not  say  that  these 
are  very  wise  transactions  for  bankers  to  enter  into,  but 
if  done  in  the  ordinary  course  of  bankera*  transactions  it 
would  be  difficult  to  say  that  that  method  would  not  give 
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the  correct  amount  of  the  banker's  claim,  and  that  method 

of  dealing  would  in  this  case  have  raised  the  debt  to  an 

funonnt  exceeding  (as  the  witnesses  say)  by  £3000  or 

dE4000  what  has  become  due.     Mr.  Beavan^  it  is  said, 

'takes  15  per  cent,  instead  of  13  per  cent.,  with  which  the 

Oompany  were  content.   But  observe  what  had  happened. 

interior  to  Mr.  BeavarCs  charge  was  this  £3545  annuity, 

and  looking  at  the  other  charges  on  the  estate  it  is  pretty 

dear   to  me  that  there  would  be  nearly  £3000  a  year 

leyoncf  the  income  of  the  estates  in  possession  payable 

in  priority  to  Mr.  BeavarCs  claim,  and  accumulating  during 

all  the  time  that  the  PlaintifiTs  father  might  live.     That 

would  be  running  on  at  compound  interest,  and  might,  of 

course,  come  to  a  very  considerable  charge.     That  being 

so,  Mr.  Beavans  security  is  enormously  diminished,  for 

not  only  must  Col.  Tynie  survive  his  father,  but  he  must 

survive  him  years  enough  to  pay  off  the  annuity  prior 

to  Mr.  Beavan'a  charge  before  Mr.  Beavan  could  take 

anything.    But  the  matter  did  not  rest  there,  because 

besides  this  anterior  charge  there  was  another  charge 

not  very  honourably  kept  back    from  Mr.   Beavan,  a 

mortgage  given  by  Col.  Tynte  the  very  day  before  the 

grant  of  Mi\  Beavan's   annuity  for  a  sum    of  £4800, 

capable    of    being    increased    by  further    advances    to 

£6000,  in  favour  of  the  Plaintiff^s  solicitor,  Mr.  Baker. 

That   might  have   been   one  reason   why   the   Plaintiff 

did  not  employ  his  solicitor  in  this  negotiation,  because 

Mr.   Baker   must,   as    an    honourable    man,    at    once 

have   disclosed  to   Mr.  Beavan  this   additional  charge. 

I  wish  to  give  Col.  Tynie  the  benefit  of  the  observation 

that  probably  he  was  in   such   great  difficulties    that 

although  he  had  executed  Mr.  Baker^s  mortga;re  tlie  day 

before,  he  had  forgotten  it  before  he  dealt  wich  Mr.  Beavan. 

However,  the  fact  is  that  Mr.  Baker  hud  an  additional 

charge  of  £6000  on  the  Plaintiff's  reversionary  interest, 

which  Mr.  Beavan  knew  nothing  about.    I  have  the  same 
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class  of  evidence  as  to  value  in  this  as  in  the  fonner  suit, 
with  the  additional  evidence  already  referred  to  as  to  the 
practice  of  bankers. 

The  auctioneers*  evidence  is  that  more  than  the 
£4500  could  not  have  been  obtained  for  the  annuity 
by  public  auction  or  private  contract.  There  is  a  pecu- 
liarity in  the  evidence  of  Mr.  Lewis,  one  of  the  auctioneers, 
who  does  not  seem  to  agree  with  the  other  witnesses  on 
the  relative  advantages  of  public  and  private  safts.  He 
says  he  has  had  considerable  experience  in  selling  an- 
nuities and  reversionary  interests.  Bearing  in  mind  the 
power  of  redemption,  he  gives  his  opinion  that  no  public 
Company  or  private  individual  would  have  advanced 
more  than  £4500,  if  as  much,  for  the  annuity  on  the 
10th  March,  1847.  This  approaches  the  Plaintiff's  view 
more  nearly  than  anything  else,  though  it  supports  the 
Defendants'  case.  He  says  he  is  further  of  opinion  that 
the  annuity  would  probably  have  realised  by  public 
auction,  on  the  10th  March,  1847,  about  four  thousand 
one  or  two  hundred  pounds,  assuming  the  life  of  the 
grantor  to  have  been  insurable,  but  he  does  not  think 
that  a  larger  sum  would  have  been  so  obtained  for  it.  He 
is  further  of  opinion  that  if  a  public  Company  or  a  pri- 
vate dealer  in  such  securities  had,  at  the  time  referred  to, 
entertained  the  purchase  of  the  annuity  at  all  by  private 
contract,  it  would  have  been  only  upon  terms  considerably 
under  the  amount  before  stated  as  likely  to  be  produced 
by  a  sale  by  auction,  and  which  amount  he  considers  the 
full  and  utmost  market  value  thereof.  I  notice  that, 
because  several  of  the  witnesses  seem  rather  to  be  o€ 
opinion  that  a  private  sale  is  better  than  a  public  auction. 
This  gentleman,  as  an  auctioneer,  seems  to  be  of  the 
contrary  opinion,  and  it  occurred  to  me  that  it  might 
arise  from  the  extreme  carelessness  with  which  persons 
will  bid  at  auctions,  notwithstanding  conditions  of  sale 
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which  oaght  to  deter  them  from  bidding  at  all,  as  one  sees 
almost  every  day  in  cases  which  come  before  the  Coui*t. 
Snt  there  is  nothing  in  this  difference  of  opinion  to  shake 
my  reliance  upon  the  evidence.     I  have  here  two  eminent 
anctioneerB  and  four  or  five  actuaries,  all  pledging  their 
oaths  that  the  sum  given  was  the  full  value,  and  several 
of  them  using  the  expression  that  they  would  not  have 
x^commended  their  office  to  give  more,  and  I  do  not  find 
one  single  witness  saying  that  he  would  have  thought 
of  reconunending  any  customer  or  client  of  his  to  give  a 
larger  sum.     The  whole   of  the  Plaintiff's  evidence  is 
founded  on  the  value  of  the  reversion,  and  the  value  of 
the  charge  estimated  in  the  singular  way  which  I  have 
xeferred  to  in  the  former  case.     And,  finally,  as  regards 
Sir.  Beavan'g  case,  I  wish  to  make  one  further  statement 
about  the  particular  analysis  of  the  charge.    I  have  Mr. 
Downea  valuing  the  reversion,  as  I  have  said,  at  dC50,000, 
nrhich  is  the  lowest  value  I  have,  Dr.  Farr  valuing  it  at 
^88,000,  and   Mr.  Finlaiaon  at  £86,000.     That  is  the 
reversion  before  you  deduct  the  charge  to  Mr.  Baker  and 
the  annuity  of  JE3545.     Then  after  those  deductions  Mr. 
Downea  values  the  reversion  at  JEl  1,658.    He  is  to  deduct 
from  the  £50,000,  which  he  has  put  down  as  his  original 
valuation,  the  value  of  the  annuity  and  the  mortgage  to 
Baker,  and  then  that  reduces  his  valuation  of  the  rever- 
sion, which  Mr.  Beavan  had  to  look  to,  to  £11^658.    The 
same  Mr.  Downea  also  puts  the  value  of  Mr.  Beavan  a 
annuity  at  £8546.    Now  there  is  a  remark  which  I  cannot 
help  making  on  these  two  valuations,  even  if  I  were  to 
take  the  Plaintiff's  view,  which  I  think  is  a  wholly  in- 
correct one.     It  is  proved  in  evidence,  quite  to  my  satis- 
faction, that  the  data  furnished  to  these  gentlemen.  Dr. 
Farr,  Mr.  Finlaiaon,  and  others  on  behalf  of  the  Plain- 
tiff, were  very  erroneous,  as  they  gave  the  present  income 
of  the   estate,   which  has  improved   by   the   letting  of 
minerals,  £3000  a  year  beyond  its  amount  at  the  date  of 
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the  annuity  deeds.  There  were  some  other  inaccuracies 
pointed  out  by  Mr.  Cole,  the  result  being  to  reduce  the 
valuation  in  about  the  ratio  of  nineteen  to  twelve.  If 
the  valuations  are  proportionally  corrected,  Mr.  Downet^ 
calculation  leaves  the  barest  shadow  of  a  margin 
beyond  what  he  would  consider  the  value  of  the  annuity. 
The  substance  of  the  case  is  this,  that  Mr.  Beavan  was 
getting  15  per  cent,  after  the  prior  charge  of  £3545  a 
year ;  that  up  to  this  moment,  seventeen  years  afterwards, 
he  has  not  been  paid  a  shilling  during  the  life  or  even 
since  the  death  of  the  fkther,  although  there  is  said  now  to 
be  money  in  Court  available  for  him.  There  is  the  evidence 
of  all  the  valuers,  and  there  is  not  in  this  case,  as  I  said 
in  the  other  case,  any  witness  who  says  he  would  have 
given  more,  or  would  have  advised  a  client  to  give  more. 
There  is  no  evidence  of  Colonel  Tynte  ever  having 
raised  money  on  better  terms  than  those  obtained  from 
Mr.  Beavan,  after  the  date  of  Mr.  Beavan's  transaction. 
Under  these  circumstances,  and  upon  the  evidence  as  to 
what  the  real  value  was  at  the  time,  it  appears  to  me 
that  Mr.  Beavan  has  made  out  a  case,  justifying  the 
amount  he  gave  for  the  annuity,  and  showing  that  it  was 
worth  no  more  than  he  paid  for  it. 


There  is  one  point  which  I  have  not  noticed,  as  to  the 
three  additional  lives  in  his  security.  They  seem  to  have 
been  inserted  to  give  Mr.  Beavan  an  additional  chance 
of  receiving  something  out  of  the  Maindee  estate,  if  the 
prior  annuity  had  dropped  by  the  death  of  the  Plaintiff 
during  the  life  of  his  father;  though,  as  things  have 
happened^  Mr.  Beavan  has  not  had  any  such  benefit  from 
the  three  additional  lives  instead  of  the  one.  It  is  an 
element  to  be  taken  into  consideration,  no  doubt,  and  it 
must  be  assumed  that  the  witnesses  took  it  into  consi- 
deration ;  but  I  see  nothing  to  shake  the  evidence  as  to 
the  amount  advanced  being  the  fair  value  that  ought  to 
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be  given  for  the  annuity.     I  think,  therefore,  in  both 
these  cases  I  must  simply  dismiss  the  Bills,  with  costs. 

I  should  add  that,  in  Hodge  v.  Tynte^  I  disposed  of  the 
case  on  the  merits,  although  there  was  a  sufficient  answer 
to  that  Bill  without  doing  so.     It  is  clearly  a  case  which 
Gonld  only  be  made  by  a  Bill  of  Review,  though  I  pre- 
ferred not  to  rest  my  judgment  on  that  ground.     Mr. 
Hodge  filed  his  Bill  and  proved  his  case,  and  thereupon 
a  decree  was  taken  in  Hodge  v.   Tynte,  directing  an 
account  of  what  was  due  to  the  Plaintiff  Hodge  and 
others,  who  should  come  in  and  establish  their  debts  (a 
distinction,  it  is  to  be  observed,  being  always  made  in 
form  between  the  Plaintiffs  in  the  suits  and  those  others 
who  should  come  in).     Then  the  receiver  was  to  be  at 
liberty  to  pay  and  keep  down  the  annuity,  and  Hodge  and 
the  other  incumbrancers  were  to  add  their  costs  to  their 
securities.     It  is  utterly  inconsistent  with  that  to  say 
that  there  can  be  another  Bill  asking  the  relief  which  is 
here  prayed.    I  cannot  accept  for  a  moment  Mr.  Roll's 
argument  that  the  relief  is  not  to  set  aside  the  deed,  but 
only  to  make  it  stand  as  a  security  for  what  is  actually 
due,  because,  when  so  altered,  it  would  not  be  the  same 
security  which  is  established  by  the  other  decree.     The 
other  decree  established  his  security,  gave  him  the  costs, 
and  directed  that  he  was  to  add  them  to  the  security  for 
the  annuity,  and  the  receiver  was  to  be  at  liberty  to  pay 
the  annuity.     If  the  Defendant  disputed  the  annuity,  he 
should  have  set  up  in  his  answer  as  a  defence  the  case 
which  he  has  set  up  in  his  Bill,  and  then  the  course  would 
have  been  not  to  make  the  decree,  if  the  Defendant  would 
undertake  to  file  a  cross  Bill  to  set  aside  the  deed.    But 
the  moment  the  decree  is  made,  you  are  bound.     It  ap- 
pears to  me  to  be  a  much  stronger  case  for  a  Bill  of 
Beview  than  the  case  of  Hodson  v.  Ball  (a)  before  Lord 
(a)  1  Ph.  177. 
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Lyndhnrstf  where  the  Plaintiff  filed  a  Bill  for  the  com- 
mon account,  and  then,  after  discovering  different  matters 
in  Chambers,  filed  a  supplemental  Bill  to  have  the 
account  taken  with  a  direction  as  to  wilfid  default. 
Lord  Lyndhurst  held  that  it  was  inconsistent  with  the 
decree  for  the  common  account  to  have  a  decree  for 
wilful  default,  and  that  the  Bill  was  a  Bill  in  the  nature 
of  a  Bill  of  Review. 


I  think  this  is  a  much  stronger  case,  where  the  receiver 
is  directed  to  keep  down  the  annuity,  where  the  costs 
have  been  added  to  the  security,  where  the  security  has 
been  proved  in  the  cause,  and  has  been  treated  through- 
out as  the  whole  foundation  of  the  decree,  to  come  in 
another  suit,  not  being  by  Bill  of  Review  with  the  leave 
of  the  Court,  and  claim  to  set  aside  that  deed ;  so  far,  that 
is,  as  to  make  it  stand  as  a  security  for  something  else 
than  the  annuity.  Therefore  I  should,  on  both  grounds, 
dismiss  the  Bill  in  Tynte  v.  Hodge. 


CASES  IN  CHANCEKY.  319 


1 


FORD  r.  TYNTE  (1). 

Brabazon*s  Claim. 
1 
HIS  was  a  mortgagee's  suit,  in  which  a  decree  for 
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accoants  and  inquiries  had  been  made.     In  prosecuting  22nd. 

the  decree  in  Chambers  a  claim  was  brought  in  under  Settlement— 

a  deed  of  the  10th  of  AprU,  1841,  under  the  following  j!^tlZa»d 

circnmstances : —  {* ?r"2"*  ^^ 

Life  Estate, 
By  a  marriage 

The  Defendant,  Colonel  Tynte,  the  mortgagor,  shortly  «ettiemcnt  a 

_  ,  ,  o  .r    jointure  and 

before  his  marriage,  had  executed  a  settlement  dated  the  portions  were 

14th  April,  1841,  by  which  a  jointure  of  £800  a  year,  and  th^ufnd%i 

powers  for  raising  portions  up  to  £10,000,  were  charged  ^|^^"*7^^wJ 

upon  certain  estates  known  as  the  HalsweU  estates,  the  vested  in  the 

fee  simple  of  which  the  Defendant  had  power  to  charge  secret  settle-^ 

to  this  extent,  a  prior  life  estate  being  vested  in  the  ^^ut«i^fore 

Defendant,  and  the  usual  powers  and  means  for  raising  thcmaniage 

between  the  in- 

ihe  jointure  and  portions  being  given.  tended  husband 

and  the  mo- 
ther of  the 

By  a  secret  settlement,  dated  the  10th  of  April,  1841,  [^^^uthand''* 
and  made  between  tlie  Defendant  of  the  one  part  and  a  purported  to 
Mrs.  Brahazon^  the  mother  of  his  intended  wife,  of  the  ditiunai  jointure 
other  part,  after  reciting  that  by  the  settlement  or  intended  ^Jltions^to  be 
settlement  on  the  marriage,  a  jointure  of  £800  a  year  and  paid  and  secured 

^         "  ^  in  the  same  way 

portions  up  to  £10,000  were  provided  as  aforesaid,  and  as  the  original 
reciting  that  the  Defendant  was  desirous  of  settling  on  J^^Jii"^  on 
his  intended  wife  a  further  jointure  of  £1200  a  year,  and  (n^tli^rib^M 
that  the  same  might  be  charged  upon  certain  estates  in  life  eatateH)  to 

-,  __  ,^,  ,T^  ^1-11       which  he  would 

Somerset^  Monmouth,  Glamorgan,  and  Brecon,  to  which  he  become  entitled 

on  his  father's 
death,  and  also 
eoyenantad  to  charge  the  same  on  any  other  estates  of  freehold  or  inheritance  to  which  he 
mijiffat  become  entiSed.    The  estates  mentioned  in  the  secret  settlement  were,  in  fact,  only 
fife  estates.     Held,  that  the  jointure  and  portions  could  not  be  raised  thereout 
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would  become  entitled  on  the  death  of  his  father,  and  was 
also  desirous  of  charging  the  same  estates  with  the  sum 
of  £10,000  as  additional  portions :  It  was  witnessed  that 
in  consideration  of  the  marriage  the  Defendant  did 
thereby  charge  and  make  chargeable  the  said  last-men- 
tioned estates  with  the  payment  of  the  yearly  rent  charge 
of  £1200,  and  also  with  the  payment  to  the  trustees  of 
the  recited  settlement  of  the  said  sum  of  £10,000  as 
additional  portions,  and  that  the  said  rent  charge  of 
£1200  should  be  paid  and  payable  at  such  and  the  same 
days  and  times,  and  in  such  and  the  same  manner,  and 
with  such  and  the  same  powers  for  the  recovery  thereof, 
as  the  rent  charge  of  £800  was  secured  and  made  payable 
by  the  recited  settlement,  and  that  the  said  sum  of 
£10,000  thereby  charged  on  the  said  last-mentioned 
estates  as  additional  portions,  should  be  raised  and  taken 
up  at  such  times,  and  by  such  ways  and  means,  and  in 
all  respects  in  such  manner  as  was  contained  in  the 
recited  settlement  as  to  the  £10,000  thereby  provided  for 
portions.  And  the  Defendant  covenanted,  so  soon  as  he 
should  be  entitled  to  the  possession  of  the  said  last- 
mentioned  estates,  he  would  convey  the  same  and  all 
other  hereditaments,  to  wliich  he  was  or  might  be  en- 
titled for  any  estate  of  freehold  or  inheritance,  to  the 
trustees  of  the  recited  settlement,  to  such  uses,  trusts, 
and  estate,  for  the  purpose  of  securing  the  additional 
jointure  of  £1200  and  the  additional  sum  of  £10,000  for 
portions,  as  were  expressed  and  contained  in  the  recited 
settlement  as  to  the  agreed  jointure  of  £800  and  portion 
fund  of  £10,000. 

When  this  deed  was  executed,  the  only  estates  to  which 
the  Defendant  was  entitled,  subject  to  a  life  interest  in 
his  father,  were  estates  for  the  Defendant's  life.  He  was 
also  entitled,  subject  to  another  life  which  dropped  in 
1844,  to  the  reversion  in  fee  in  the  Maindte  estate  in 
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Monmouthshire,  which  had  since  been  sold  and  absorbed  1864. 

in  satisfaction  of  incumbrances.  Tiie  Defendant's  father 
died  in  I860,  and  a  claim  was  now  brought  in  to  have 
the  jointure  and  portion  fund  charged  by  the  deed  of  the 
10th  of  April,  1811,  raised  out  of  the  Defendant's  life 
interest  in  the  estates  which  he  purported  thereby  to 
charge.     The  matter  was  adjourned  into  Court. 


StaJemetU, 


Mr.  Jamesy  Q.C.,  and  Mr.  BriggSy  for  the  claimants : —      Argwntni. 

The  Defendant  has  created  a  charge  absolutely  upon 
estates,  in  which  he  has  only  a  life  interest,  to  raise 
sums  payable  after  his  death.  The  only  way  in  which 
this  can  be  effectuated  is  by  taking  his  life  interest  for 
the  purpose,  and,  unless  this  is  done,  the  deed  becomes  a 
nullity. 

They  cited  Freemoult  v,  Dedire  (a). 

Mr.  Rolty  Q.C.,  and  Mr.  Renshaw,  for  the  Plaintiff: — 

The  charge  purports  to  be  on  the  fee  simple  after  the 
defendant's  life  interest,  as  in  the  case  of  the  regular 
settlement.  If  he  had  no  such  estate  there  is  nothing 
charged. 

They  cited  Lawton  v.  Stvetenham  {b). 


Vice-Chancellor  Sir  W.  Page  Wood  : —  judyment. 

The  question  on  this  summons  arises  out  of  a  very 
(a)  1  P.  Wms.  429,  {h)  18  Bea.  98. 
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singular  iustrument  of  the  10th  April,  1841,  which  pur- 
ports to  be  a  settlement  made  between  the  Defendant 
Colonel  Tynte  shortly  before  his  marriage  and  the  mother 
of  his  intended  wife.  It  appears  that  a  settlement  was 
executed  upon  the  marriage  for  the  purpose  of  creating  a 
jointure  of  £800  a  year,  and  a  charge  of  £10,000  for 
portions.  After  this  was  done,  or  agreed  to  be  done,  this 
second  deed  was  executed  between  the  intended  husband 
and  the  lady's  mother,  without  the  concurrence  of  any 
of  the  persons  interested  in  the  estate  or  of  the  intended 
wife. 


The  estates  charged  by  the  regular  settlement  were  the 
HalsweU  estates.  Besides  these  there  were  other  estatse 
in  which  the  Defendant  Colonel  Tynte  had  a  life  interest, 
subject  to  the  prior  life  estate  of  his  father.  The  deed 
recites  what  I  have  called  the  regular  settlement,  and  the 
charges  thereby  made  on  the  HahiveU  estates ;  that  Colonel 
Tynte  was  desirous  of  giving  a  further  jointure  and 
portion  fund ;  that  on  the  death  of  his  father  he  would 
become  entitled  to  certain  other  property  (not  stating 
that  it  would  be  for  life  only),  and  then  by  the  testatum 
he  charges  and  makes  chargeable  this  property  with  a 
further  jointure  of  £1200,  and  a  portion  fund  of  £10,000, 
the  jointure  to  be  paid  and  payable  in  like  manner  as  the 
£800  jointure,  and  a  similar  provision  being  added  as  to 
the  £10,000. 


By  the  regular  settlement  of  course  both  the  jointure 
and  the  portion  fund  were  postponed  to  the  Defendant 
•Colonel  Tynte' 8  life  estate.  The  second  deed  operates 
only  on  property  in  which  he  has  nothing  but  a  life 
estate  to  charge.  Mr.  James  contended  that  under  these 
circumstances  the  £1200  jointure  was  a  charge  on  the 
life  estate,  giving  a  right  to  raise  out  of  the  life  estate  a 
sum  sufficient  to  provide  the  £1200  a  year  jointure,  and 
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also  in  like  manner  the  £10,000  for  portions  before  the 
Defendant  Colonel  TynU  conld  take  anything  out  of  his 
life  interest 

That  wonld  be  a  construction  which  one  would  hardly 
adopt  unless  compelled  of  necessity  to  do  so.     It  is  said 
that  such  a  necessity  does  exist,  because  otherwise  there 
is  nothing  for  the  deed   to  operate  upon.     But  I  see 
nothing  to  show  any  intention  to  raise  a  sum  of  such 
magnitude  (it  would  be  at  least  ;£'iO,000)  under  a  settle- 
ment framed  only  as  regards  the  jointure  as  if  it  were 
creating  a  rent  charge.    But  there  is  more  than  this  in 
the  deed.    I  find  a  covenant  to  convey  the  said  estates, 
and  all  other  estates  to  which  Colonel  Tynte  might  become 
entitled)  to  secure  the  additional  jointure  and  portions  in 
like  manner  as  expressed  by  the  original  settlement,  and 
that  makes  it  plain  that  what  was  contemplated  was  no 
more  than  a  conveyance  subject  to  the  life  estate.     It  is 
true  that  this  makes  the  deed  a  nullity  except  as  to  the 
covenant;  but  the  reasonable  inference  is,  that  in  this 
instrument  Colonel  TynU  purported  to  deal  with  the  pro- 
perty as  if  it  were  his  own  in  fee  simple.     If  he  had  had 
the  fee,  no  one  would  have  thought  of  reading  the  words 
as  a  charge  on  the  life  estate.    All  that  the  instrument 
does  is  to  give  the  mother  a  right  of  action  on  the  cove- 
nant or  for  a  misrepresentation  by  Colonel  Tynte  as  to 
the  extent  of  his  estate.     There  is,  therefore,  no  charge 
on  the  life  estate  under  this  instrument. 

AmBVBD  by  the  L.  J  J.  on  appeal,  3rd  May,  1865. 
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1864. 
Xv9,  lltAatk^ 

Portions — 
Payment  by 
Foihet—A  d- 
vancement — 
— Pruumption 
— Evidence, 

When  a  father, 
having  power  to 
appoint  to  a 
child  out  of  a 
portion  fund, 
himself  advances 
the  money,  the 
presumption  is 
that  he  does  so 
for  the  benefit 
of  ikke  children 
interested  in  the 
portion  fund, 
and  not  for  his 
own  benefit  or 
that  of  the  es- 
tate.    But  this 
presumption 
may  be  rebutted 
by  evidence  of  a 
different  inten- 
tion ;  as,  for 
exauiple,  that 
the  advance  was 
made  in  sub- 
stitution for  an 
appointmeut  out 
of  the  portion 
fund  for  the 
purpose  of 
giving  a  sum  in 
cash  in  lieu  of  a 
mere  charge. 

All  the  con- 
temporai-y  cir- 
cumstances are 
admissible  in 
evidence  of  such 
iutention,  but 
subsequent 
declarations  are 
not  admibsible. 


T> 


FORD  V.  TYNTE  (2). 


HIS  was  a  mortgagee's  suit  in  which  a  deci 
accounts  and  inquiries  had  been  made.  In  prose 
the  decree  in  Chambers  a  question  ai'ose  as  to  th( 
to  be  raised  under  a  portion  power  in  a  settlement 
3rd  April,  1827,  made  on  the  marriage  of  Colonel 
the  father  of  the  Defendant,  the  mortgagor, 
question  was  adjourned  into  Court. 

By  a  settlement  dated  the  8rd  of  April,  1827,  m 
pursuance  of  ante-nuptiid  articles  entered  into 
marriage  of  Colonel  TynUf  the  father,  and  dated  tl 
of  April,  1798,  certain  estates  were  settled  to  t 
(inter  alia)  of  trustees  for  a  term  of  200  yeara  upo 
in  case  there  should  be  one  or  more  children  of  th 
riage  besides  an  eldest  son,  to  raise  such  sum  not  exc 
4*20,000  for  portions  for  younger  children,  to  be 
such  times,  and  in  such  proportions  manner  anc 
as  the  said  Colonel  Tynte  and  his  wife  or  the  si 
should  appoint,  and  in  default  of  appointment,  i 
£20,000  for  such  portions,  to  be  paid  equally  b 
such  children  at  their  respective  ages  of  twenty-one 
with  a  proviso,  that  if  any  of  the  younger  childrer 
a  son  or  sons  should  die,  or  become  an  eldest  c 
son  under  the  age  of  twenty-one,  or  being  a  daug! 
daughters  should  die  under  the  age  of  twenty-one 
in  default  of  appointment  to  the  contrary,  the  s! 
such  child  should  go  to  the  survivors  of  the  y 
children  equally;  and  in  case  none  of  such  cl 
siiould  live  to  attain  a  vested  interest,  the  sum  of  £ 
should  be  merged  for  the  benefit  of  the  inheritance 
settlement  contained  no  hotchpot  clause. 
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There  were  four  younger  children,  Anne,  who  was  1864 
married  to  Sir  W.  H,  Cooper j  Bart;  Henrietta  Ann, 
who  was  married  to  T.  A.  Kemmis;  Louisa^  who  was 
married  to  S.  F,  Campbell;  and  Jane,  who  attained 
twenty-one,  and  died  in  1834,  intestate  and  unmarried. 
Her  father  took  out  administration  to  her  estate. 

By  a  deed  poll,  dated  12th  of  April,  1827,  Colonel 
Tynte  and  his  wife  appointed  £5000,  part  of  the  ^620,000, 
to  their  daughter  Lady  Cooper^  on  her  marriage,  with 
a  hotchpot  clause  in  case  any  part  of  the  £20,000 
should  go  as  in  default  of  appointment.  The  father 
also  covenanted  to  bequeath  to  her  a  further  sum  of 
£5000. 

By  a  deed  poll,  dated  the  llUi  of  September,  183<S,  a 
sum  of  £5000,  further  part  of  the  £20,000,  was  appointed 
to  Mrs.  Kemmis  on  her  marriage,  without  a  hotchpot 
clause;  and  there  was  the  like  covenant  as  before  to 
bequeath  a  further  sum  of  £5000. 

On  the  5th  of  August,  1834,  the  daughter  Louisa  was 
married  to  Simon  Frazer  Campbell. 

In  contemplation  of  this  marriage  various  communica- 
tions passed  between  Colonel  Tynte,  Mr.  Bicknell,  his 
Solicitor,  and  Mr.  Campbell. 

It  appeared  that  Mr.  Campbell  was  anxious  to  know 
what  provision  would  be  made  for  his  intended  wife,  and 
the  following  correspondence  accordingly  ensued. 

A  letter  from  Mr.  Bicknell  to  Colonel  Tynte,  dated  tlie 
28rd  of  June,  1834,  as  follows : — 

'"  I  have  had  the  pleasui'c  of  seeing  Mr.  Campbell  this 
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J£lll  "  morning.  He  mentions  that  your  daughter,  he  under* 
"  stands,  is  entitled  to  £5000  now  and  £5000  at  your 
**  death.  In  our  conversation  yesterday  you  only  referred 
"  to  the  £5000  under  the  settlement.  Is  it  your  in- 
"  tention  to  covenant  to  bequeath  her  another  £5000,  as 
"  was  done  in  the  case  of  Mrs.  Keinmis  t  In  that  case 
"  a  jointure  was  settled  by  Mr.  Kemmis  upon  your 
"  daughter.  Mr.  Campbell  declined  instmcting  me 
*'  further  until  he  had  seen  you  again.  He  states  that 
'*  it  is  not  his  intention  to  bring  anything  into  settle- 
*•  ment." 

The  answer  to  this  letter  was  lost,  but  in  reply  Mr. 
Bicknell  wrote  on  the  28th  of  June  as  follows  : — 

"  I  had  some  conversation  with  Mr.  Campbell  yester- 
**  day,  but  he  appeared  most  anxious  to  have  the  £5000 
^'  raised  at  once,  as  he  had  promised  a  most  advantageous 
'*  investment,  and  thinks  it  possible  upon  considering  the 
*'  settlement  and  the  mortgage  to  Mr.  Tripp  that  the 
*'  money  may  be  obtained  at  £5  per  cent.  It  will  be 
'*  necessary  that  you,  as  having  the  life  estate,  should 
'*  join,  as  also  Mrs.  Tynte,  who  has  a  jointure  at  your 
**  decease,  as  these  interests  take  precedence  of  the  term 
*'  of  200  years,  which  is  limited  for  raising  the  portions, 
"  and  which  term  is  not  to  commence  until  your 
"  decease." 

Mr.  Bicknell  wrote  again  on  the  2nd  of  July  to  Colonel 
Tynte  as  follows : — 

**  I  have  had  Mr.  Campbell  with  me  this  morning.  He 
"  states  that  everything  must  depend  upon  the  possibility 
*'  of  the  £5000  being  raised  at  once,  and  is  most  anxious 
**  that  his  state  of  suspense  should  be  put  an  end  to.  I 
•*  wrote  you  fully  upon  the  subject  on  the  28th  ultimo. 
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•*  and  shall  be  glad  to  have  your  answer.    As  your  life         18^ 

"  estate  must  be  the  security  whilst  it  lasts,  it  is  ob- 

"  viously  most  important  that  there  should  be  no  incum- 

**  brances  by  judgments  or  annuities,  &c.,  which  might 

*'  affect  it.     If  there  be,  I  cannot  hope  that  any  party 

••  will  be  readily  found  to  advance  tlie  money.     I  have 

*'  promised  to  write  Mr.  Campbell  as  soon  as  I  hear  from 

••  you." 

On  the  4th  of  July  Colonel  Tynte  replied  as  follows : — 

''  I  have  been  inattentive  to  business  since  I  left  town* 
**  but  am  hard  at  work,  and  am  in  hopes  of  being  able  to 
"  procure  the  j£5000  in  the  country  with  less  trouble  and 
"  inconvenience  in  every  way  than  in  town ;  but  you 
*'  know  that  is  not  to  be  done  by  magic,  however 
•*  impatient  people  may  be." 

And  on  the  7th  of  July  Mr.  BickneU  wrote  to  Mr. 
Campbell  as  follows : — 

''  I  have  received  a  letter  from  Colonel  Tynte,  in  which 

'*  he  says  he  is  hard  at  work,  and  is  in  hopes  of  being 

*'  able  to  procure  the  jBoOOO  in  the  country.     You  will 

**  perceive,  therefore,  that  I  cannot  usefully  stir  in  the 

**  matter  at  present." 

On   the   15th  of  July  Colonel    Tynte   wrote   to  Mr. 
-BickneU  as  follows : — 


"  I  have  £5000  ready  for  my  daughter  Louisa's  mar* 
**  liage  portion,  and  as  the  parties  are  anxious  that  the 
**  marriage  should  take  place  soon,  I  wish  you  to  proceed 
**  with  the  settlements  immediately,  which,  as  there  are 
^*  no  covenants  and  no  difficulties  to  meet,  need  not  be 
^*  long  or  take  much  time  preparing." 


Statement. 
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1864.  And   Mr.    Bicknell  on   the    19tli  of  July  replied  as 

follows : — 

"  I  received  your  letter  and  have  since  been  with  Mr.  — i*. 
"  Camphellf  and  the  draft  of  the  settlement  is  now  pre—  -^ee- 
**  paring.     I  shall  thank  you  to  inform  me  if  the  £5000  OO 
**  has  been  raised  under  the  power  of  the  settlement  or  ^zz^^i 
"  HaUwell  of  1827." 

The  £5000  was  raised  by  Colonel  Tynte  on  his  lif^Ti  fe 
estate  in  the  settled  property  and  other  estates  whicr  =-=uh 
belonged  to  him  in  fee,  and  was  paid  by  him  to  th»  m-  ne 
trustees  of  Mrs.  CampbeWs  settlement. 

By  an   indenture  dated   the  10th  of  April,  1841,  t:z**to 
which  Colonel  Tynte  was  a  party,  his  wife  having  died  ii  -^Sd 
1836,  there  was  a  re-settlement  of  the  settled  estates    -s, 
"  subject  to  a  charge  of  £20,000,  to  be  raised  either  in  th  ^rne 
lifetime  of  the  said  Colonel  Tynte  with  his  consent,  eg    =>r 
after  his  death,  for  the  portions  of  his  four  daughters,  bi^cznt 
to  two  of  which  portions  tlie  said  Colonel  Tynte  was  o^^r 
claimed  to  be  absolutely  entitled." 

By   an    indenture   dated   the   4th   of    August,    184  ^^» 
between  Mr.  and  Mrs.  Campbell  of  the  fii'st  part,  Colons^  J 
Tynte  of  the  second  part,  and   Thomas  Mullins  of  th  ^ 
third   part,  reciting  that   Colonel  Tynte  had   paid  Mrs- 
CampibelVs  portion  under  the  settlement,   and    in    coix- 
sideration  thereof  was  desirous  of  having  the  same  kept 
on  foot  in  his  favour,  and  it  was  witnessed  that  Mr.  and 
Mrs.  CampbeU  assigned  the  sum  of   £5000,  being  her 
interest  in  the   said  sum  of  £20,000,  to  Mtdlins  upon 
trust  for  Colonel  Tynte. 

A  memorandum  was  endorsed  on  this  deed  dated  the 
1st  of  November,   1843,  declaring  that  the  £5000  bad 
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been  paid  by  Colonel  Tynte  to  Mrs.  Campbell  before  her  1864 

marriage  as  her  portion,  and  that  Mr.  and  Mrs.  Campbell 
had  executed  the  deed  accordingly. 


By  a  deed  poll,  dated  the  14th  of  June,  1851,  purport- 
ing to  be  made  by  Colonel  Tynte  and  Mr.  and  Mrs. 
Campbell,  h\ii  e:Lec\ited  only  by  Colonel  Tynte;  it  was 
ivitnessed  that  the  parties  thereto  thereby  released  the 
inheritance  from  the  portions  of  Mrs.  Campbell  and  Miss 
Jane    Tynte.     This    deed    was    found   among    Colonel 

Tynte* 8  private  papers  after  his  death,  which  took  place  in 

1860. 


SUUemeM. 


Mr.  Giffardy  Q.C.,  and  Mr.  Kingdon  for  Lady  Cooper.         Judymeut, 

The  advancement  by  the  father  to  Mrs.  Campbell 
operated  to  relieve  the  portion  fund  for  the  benefit  of  the 
other  younger  children ;  Lee  v.  Head  (a),  followed  in 
NohleU  Y.  Litchfield  {b). 

The  deed  of  18.51  is  inoperative  to  merge  the  unap- 
pointed  part  of  the  £20,000.  That  deed  was  never 
delivered. 

No  subsequent  declarations  can  alter  the  effect  of  the 
original  transaction. 

Mr.  James,  Q.C.,  and  Mr.  Miller  for  Mrs.  Kem7nis. 

The  unappointed  £10,000  goes  between  the  daughters 
other  than  Lady  Cooper,  who  is  excluded  in  effect  by  the 
hotchpot  clause. 

(a)  1  K.  &  J.  620.  (6)  7  Ir.  Ch.  R.  575. 
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Mr.  Bolt,  Q.C.,  and  Mr.  Renshaw  for  the  PlaintifiF. 

There  is  suflBcient  evidence  that  Colonel  Tynte,  in 
advancing  the  j£5000,  meant  to  purchase  that  share  of  the 
portion  fund  for  himself:  Smith  v.  Camelford  (a) ;  Noel 
V.  Walsingham  (b). 

Therefore,  of  the  unappointed  dE  10,000,  one-third  goes 
to  Mrs.  Kemmis,  and  the  other  two-thirds  fall  into  the 
inheritance. 

Sir  H.  CairnSy  Q.C.,  and  Mr.  Beavan  for  incum- 
brancers. 


22nd  Nov.         VICE-CHANCELLOR  SlR  W.  PaOE  WoOD  : — 


Judgment. 


The  point  raised  upon  this  summons  relates  to  a  por- 
tion fund  of  £20,000,  provided  for  younger  children  by  a 
settlement  of  the  3rd  of  April,  18£7,  on  the  marriage  of 
Colonel  Tynte,  the  fatherof  the  Defendant.  The  question 
is,  how  much  of  the  £20,000  ought  now  to  be  raised. 
The  circumstances  are  these.  There  wei-e  four  younger 
children  to  be  provided  for.  Lady  Cooper,  for  whom  a 
settlement  was  made  of  £5000  out  of  the  fund,  in  the 
lifetime  of  Colonel  Tynte,  with  a  proviso  that  she  should 
not  be  entitled  to  any  further  share  without  bringing  this 
£5000  into  hotchpot,  the  original  settlement  having  con- 
tained no  hotchpot  clause.  That  disposes  of  her  share. 
On  the  marriage  of  another  daughter,  Mrs.  Kemmu,  a 
like   sum   of  £5000  was   settled  out  of  the  fund,  but 


(a)  2  Yes.  J.  698. 


{h)  2S.&aoo. 
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without  any  hotcbpot  clause.  A  third  daughter,  Jane 
Tynte,  attained  twenty-one,  and  died  unmarried.  No 
appointment  was  made  in  her  favour,  and  administration 
-was  granted  to  her  father,  Colonel  Tynte.  With  respect 
to  the  share  of  the  other  daughter,  Mrs.  Campbell,  an 
important  question  arises.  She  was  married  in  1834, 
and  her  father  on  that  occasion  paid  a  sum  of  £5000  to 
the-  trustees  of  her  settlement  by  way  of  portion.  Mrs. 
Campbell  must  therefore  be  considered  as  having  received 
her  portion,  and  the  question  as  to  this  is  whether  her 
father  paid  tlie  j£5G00  with  the  view  of  increasing  the 
portions  available  for  the  other  children,  or  in  order  to 
relieve  the  estate,  or  as  a  purchase  of  the  portion  for  his 
own  benefit.  The  latter  part  of  the  question,  whether 
the  purchase  was  for  his  own  benefit  or  for  that  of  the 
estate,  has  become  immaterial,  because  Colonel  Tynte 
has  released  the  estate  from  the  portions,  and  the  pur- 
chase must  in  effect  operate  for  the  benefit  of  the  estate 
if  I  should  hold  that  the  money  was  not  paid  for  the  pur- 
pose of  increasing  the  portions  for  the  otlier  younger 
children. 


1864. 


JudgmenL 


In  the  case  of  Lee  v.  Head,  which  has  since  been  fol- 
lowed in  Noblett  v.  Litchfield,  I  had  occasion  to  consider 
the  authorities  upon  this  subject,  and  the  principle 
involved  in  them  is  that  where  a  father  makes  an  advance- 
ment to  a  child  under  such  circumstances  as  in  the  pre- 
sent case,  he  must  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  have  done  so  for  the  benefit 
of  the  other  children,  and  not  for  his  own  benefit.  That 
presumption,  however,  is  capable  of  being  rebutted  by 
other  circumstances  without  any  formal  declaration  in 
writing.  Lord  St  Lecmards,  in  his  work  on  "  Powers,'* 
soma  up  the  rule  by  stating  that  the  whole  question  is  one 
of  intention^  to  be  ascertained  from  all  the  circumstances 
the  evidence  of  which  is  admissible.     All  evidence  of 
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/tulf/ment. 


subsequent  transactions  must  be  rejected  because  the 
intent  is  to  be  determined  by  the  state  of  circumstances 
at  the  time  of  the  advancement. 

In  this  case  the  facts  which  throw  light  upon  the  inten- 
tion lie  in  small  compass.  Mr.  BickneWs  testimony 
affords  little  assistance,  for  his  mind  seems  to  be  almost  a 
blank  upon  the  subject.  He  made  memoranda  at  the 
time  as  to  the  effect  of  what  was  done,  but  I  cannot  rely 
on  materials  so  imperfect  as  these,  and  can  only  draw  my 
conclusions  from  the  correspondence.  It  appears  that  on 
the  marriages  of  Lady  Cooper  and  Mrs.  KemmiSy  Colonel 
Tynte  had  appointed  to  each  of  them  a  provision  of 
JBdOOO  out  of  the  portion  fund,  and  had  also  made  a 
testamentary  provision  of  dE6000.  When  Mr.  Campbell 
was  about  to  marry  the  other  daughter,  he  was  anxious 
(for  Mr.  BickneWa  memory  seiTes  him  to  this  extent)  to 
learn  exactly  what  foiiune  his  wife  might  expect,  and  in 
consequence  of  this  Mr.  Bicknell  wrote  to  Colonel  Tynte 
the  letter  of  the  2drd  of  June,  1834.  The  answer  to  this 
is  lost,  but  it  was  followed  by  another  letter  from  Bickneli 
on  the  28th  of  June,  from  which  it  appears  that  the 
intention  was  to  raise  the  £5000  portion  in  the  ordinary 
way,  but  that  difficulties  arose  from  the  interests  of 
Colonel  Tynte  and  his  wife,  which  it  was  therefore  pro- 
posed to  postpone.  There  is  a  third  letter  from  BickneU 
of  the  2nd  of  July,  showing  that  up  to  this  time  the  only 
thing  contemplated  was  the  raising  of  the  £5000  under 
the  settlement.  Then  on  the  4th  of  July  Colonel  Tynte 
suggests  that  he  can  raise  the  money  more  easily  in  the 

country,  and  shortly  afterwards  he  found  the  money. 

« 

Looking  at  the  whole  of  this  transaction,  it  is  impos- 
sible not  to  see  that  if  Mr.  CampbeU  had  been  content  to 
take  a  charge  instead  of  money  in  hand  the  portion  would 
have  been  raised  in  the  ordinary  way  under  the  power  in 
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the    settlement.     That   was    the    intention    throughout,  186*. 

until  Mr.  Campbell  pressed  to  have  the  sum  in  cash,  and  ford 

thereby  created  the  difficulty.  To  meet  this  the  money  tynte. 
was  otherwise  raised ;  and  the  proper  con(!lusion  seems  to 
me  to  be,  that  the  money  so  raised  was  simply  in  substi- 
tution for  the  exercise  of  the  power,  and  that  there  was 
no  intention  whatever  of  benefiting  the  other  children. 
It  is  also  a  further  fact  tending  to  rebut  the  prima  facie 
presumption  in  favour  of  the  other  children  that  the  sum 
provided  for  Mrs.  Campbell  is  exactly  the  same  amount  as 
the  portions  appointed  to  the  other  married  daughters. 
I  must  hold  therefore  that  the  father  purchased  not  for 
the  benefit  of  the  other  children,  but  for  himself  the 
share  of  Mrs.  Campbell  in  the  unappointed  fund. 

The  result  is  this.  Two  sums  of  £5000  each  were 
appointed,  and  £10,000  remains  unappointed.  Lady 
Cooper  is  excluded  from  any  share  in  this  by  the  effect  of 
the  hotchpot  clause,  and  it  is  therefore  divisible  into 
thirds.  Two-thirds  would  go  to  Colonel  Tynte,  one  in 
respect  of  Mrs.  Campbell's  share,  and  the  other  as  admini- 
strator of  his  deceased  daughter.  That  sum  amounting  to 
f  6666  13«.  id.  was  released  by  the  deed  of  June,  1851, 
in  favour  of  the  estate.  It  was  said  that  this  document 
cannot  be  regarded,  because  purporting  to  be  a  deed  poll, 
Mr.  and  Mrs.  Ca7npbell  were  named  as  parties  but  had 
never  executed  it.  But  holding,  as  I  do,  that  Colonel 
Tynte  had  purchased  their  interest,  their  concurrence  was 
Unnecessary;  and  though  Colonel  Tynte  always  kept  the 
deed  himself  I  cannot  hold  that  it  was  other  than  a  deed 
duly  sealed  and  delivered.  It  was  not  an  indenture,  but 
a  deed  poll,  although  Mr.  and  Mrs.  Campbell  were  added 
as  parties,  and  there  is  nothing  to  prevent  the  deed  having 
its  operation.  The  consequence  is,  that  the  sum  which 
remains  to  be  raised  is  £3333  6s.  Sd.,  in  addition  to  the 
£lOyOOO  settled  on  Lady  Cooper  and  Mrs.  Kemmis. 
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May  2%t*d  and 
June  20th. 

Interpleader — 

Practice — 
Foreign  Attach- 
ment— Debt  in 
cuttodiA  legis. 

Where  in  an  in- 

tt^'tSTw^Jal  ^^0^' '"  *'»^«"''  °f  "  P«"0"  "*™«<*  WUson.     The  Genem 

Plaintifib  resid- 
ing in  diflferent 
parts  of  the 


NELSON  V.  BARTER. 

J  HIS  was  a  Bill  of  Interpleader. 

The  Plaintiffs  were  underwriters,  carrying  on  business 
at  LloycTs.  The  Bill  stated  that  the  Plaintiffs  had  under- 
written a  certain  vessel,  called  the  Geneva,  for  the  sum  of 


was  lost  at  sea,  and  thereupon  Wilson  brought  an  action 

on  the  policy,  which  was  resisted  by  the  Plaintiffs.     The 

Serewevidence  action  was  tiied  on  the  16th  of  February,  1864,  before 

that  they  all        ]yf  j.^  Justice  Shee,  when  a  verdict  was  found  for  the  Plain- 
conducted  their 
buainesa  tiff  at  law  for  the  whole  sum  claimed,  but  judgment  was 

aame^^ent^in      Stayed  until  the  fifth,  day  of  the  sittings  after  Easter 
wh"ctto^',  the        "1'®""'  5^  ^^^^^  ^  enahle  the  Defendants  at  law  (the 

Court  wiU  allow  Plaintiffs  in  equity')  to  move  for  a  new  trial  or  to  reduce 

the  Bill  to  be  ^      ^  / 

filed  upon  an       the  damages.     On  the  same  16th  of  February,  the  Defen- 

coUualonV"^      dants  Early  and  Smith  gave  notice  to  the  Plaintiffs  that 
such  agent  and    ^hg  ^j^bt  due   to    Wilson  had  been  assigned  -by  him  to 

solicitor  only,  *^  "^ 

but  will  not  them.  On  the  20th  of  the  same  month,  the  Plaintiffs 
the  ordinary  were  served  with  a  foreign  attachment,  issuing  out  of  the 
thi"h^g*'but  ^^^^  Mayor's  Court  of  the  City  of  London,  at  the  suit  of 
the  Defendants  Barter  and  Cummins,  attaching  all  JFiZ- 
sons  property  in  their  hands,  and  on  the  25th  of  the  same 
month  they  were  served  with  the  usual  summons  calling^ 
upon  them  to  show  cause  on  the  20th  of  March  then  next^ 
why  the  said  sum  of  £600  should  not  be  attached  ia 
their  hands  as  the  proper  moneys  of  John  WUson, 


merely  an  in- 
terim order  for 
a  reasonable 
time,  upon  an 
understanding 
that  the  Plain- 
tifiBi  will  them- 
selves in  the 
meantime  make 
the  requisite 
affidavit. 

It  is  not  so  absolutely  clear  that  a  debt,  the  subject  of  an  action,  upon  which  Judgment 
has  not  been  recovered,  is  protected  from  Foreign  Attachment^  as  to  mate  it  the  duty  of  the 
Debtor  to  disregard  such  attachment,  and  pay  the  debt,  after  Judgment,  to  the  Judgment 
Creditor  or  his  Assignees. 

A  mere  Stakeholder  is  justified,  if  there  be  the  slightest  doubt  or  risk  arising  from  cod> 
flicting  claims,  in  calling  upon  the  person  reaUy  interested  on  either  side  to  indemnify 
him  against  such  risk,  and,  if  he  refuse  or  neglect  to  do  so,  in  filing  a  Bill  of  Inter- 
pleader. 
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Thereupon  the  Plaintiffs'  Solicitors  wrote  to  the  Solici- 
tors of  the  Defendants  Early  and  Smith  the  following 
letter : — 


"  Dear  Sirs, — As  Solicitors  for  Messrs.  Swann,  Wilson, 
Lumsdejt,  Schieann,  KM,  and  Graves  (the  Plaintiffs), 
we  beg  to  inform  you  that  these  gentlemen  have  been 
served  with  attachments  in  the  Lord  Mayor's  Court, 
London^  dated  the  20th  of  February,  1864,  at  the  suits 
of  Barter  and  Cummins,  Plaintiffs,  against  John  Wilson^ 
Defendant,  and  which  attachments  now  lie  at  our  office, 
open  for  your  inspection.  Will  you  be  good  enough  to 
inform  us  if  you  wish  the  above-named  gentlemen  to 
adopt  any  and  what  proceedings  in  respect  of  the  above 
attachments,  and  if  so,  if  you  are  ready  and  willing  to 
guarantee  them  against  all  loss,  costs,  and  damages  in 
respect  of  any  proceedings  they  may  take  in  reference 
thereto?'' 


1864. 
Nelson 

V. 

Barter. 
Statement, 


In  answer  to  this  letter,  the  Defendants*  Solicitors 
Replied  as  follows : — 

"  Dear  Sirs, — It  does  not  appear  to  us  that  our  clients 
*•  need  concern  themselves  with  the  attachments  men- 
**  tioned  in  your  letter  of  the  2nd  instant.  Should  the 
*•  verdict  for  the  Plaintiffs  stand,  they  will  look  for  pay- 
**  mentasa  matter  of  course." 

The  Bill  further  stated  that,  on  the  said  20th  of  March, 
1864,  Barter  and  Cummins  *'duly  recovered  judgment 
ugainst  the  Plaintiffs  in  the  action  against  them  as  such 
garnishees  as  aforesaid." 


Cause  was,  on  the  1 1th  of  May,  1864,  shown  against  the 
role  nisi  for  a  new  trial,  which  had  been  obtained  in  the 

VOL.  IL  Z 
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action  of   Wilson  v.  Nelson  (a),  and  upon  that  day  the 
said  rule  was  discharged. 

After  some    further  ineflfectual   negotiations    between 
the  parties,  the  present  Bill  was  prepared. 


Maynrd.  Mr.  A.  E.  MiUer,  foT  the  PlaintiflFs,  now  moTed  for 

ArgumenL  leave  to  file  the  Bill  on  an  affidavit  of  no  collusion,  made, 
not  by  the  Plaintiffs,  but  by  their  Solicitor  and  the 
gentleman  at  Lloyd's  who  managed  their  underwriting 
business.  The  Plaintiffs  were  six  in  number,  and  it  was 
sworn  that  they  all  were  at  that  time  in  different  places  : 
one  in  Ireland^  one  in  Yorkshire^  two  ill  in  bed ;  and 
of  the  remaining  two,  one  was  B,t  Blackheath  and  the  other 
in  the  City.  The  Defendants  were  very  pressing,  and 
counter  executions  had  been  threatened,  and  there  would 
not  be  time  to  restrain  them  if  the  affidavit  of  all  the 
Plaintiffs  were  required. 

Judgment  The  ViCE- CHANCELLOR  thought  that  the  case  made  was 

sufficient  for  him  to  permit  the  Bill  to  be  filed,  but  he 
refused  the  ordinary  injunction  till  the  Hearing,  and 
said  that  he  would  only  grant  an  interim  order  for  a  fort- 
night (until  June  9th),  and  that  only  upon  an  undertaking 
for  the  Plaintiffs  that  they  would  before  that  day  fil^ 
the  usual  affidavit.  If  such  affidavit  were  duly  filed  io. 
time,  the  interim  order  was  to  be  extended  till  th© 
Hearing,  as  of  course ;  if  not,  the  Defendants  were  to 
be  at  liberty  to  proceed. 


Statement,  In  pursuance  of  this  order  the  Bill  was  duly  filed,  and 

the  interim   order  specified    by   his    Honour   obtained, 

(a)  33  L.  J.  Q.  B.  220. 
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whereupon  the  Defendants,   Wilson,  Early,   and  Smith         1864. 
daly  appeared  and  demurred  to  the  Bill.  Neijion 

V. 

Barter. 
Mr.  JoUiJfe  (Mr.  Rolt,  Q.C.,  with  him)  for  the  demurrer.  — - 


A  judgment  debt  is  not  subject  to  foreign  attachment : 
Sir  John  PerroVs  case  (a) ;  nor  is  property  of  which 
the  Superior  Courts  have  taken  cognizance  by  suit: 
ffumphrey  v.  Barns  (h) ;  and  therefore  this  attachment 
could  not  aflFect  the  sum  which  Wilson  had  recovered  by 
verdict. 


A  rgummt. 


At  any  rate  the  PlaintiflFs  had  notice  before  the  attach- 
ment that  this  debt  had  been  assigned,  and  this  was  of 
itself  enough  to  oust  the  attaching  creditor :  Westohy  v. 
I>ay  (c). 

Mr.  A.  JE.  Miller  (Sir  Hugh  Cairns,  Q.C.,  with  him) 
£or  the  Bill. 


I   am  not   concerned  to   show  that  this  property  is 

attachable,  probably  it  may  turn  out  not  to  be  so ;  but  it 

is  sufficient  for  my  purpose  that  it  should  not  be  unques- 

"tionably  the  contrary :  East  India  Co.  v.  Edwards  (d) ; 

Wright  v.  Ward  (e). 

The  cases  on  the  subject  are  all  very  old,  and  the 
reports  are  very  short  and  unsatisfactory,  so  that  it  is 
not  very  easy  to  determine  exactly  what  was  decided; 
but  when  examined  they  do  not  seem  to  go  beyond  this  ; 
that  after  judgment  (Sir  John  Perrot's  case  if) ),  or 
after  an  order  for  a  receiver  (Henry  v.  Bowyer  (g)),  or  a 
distress  {Humphrey  v.  Bams  (6)),  or  some  other  act  of 


(a)  Cro.  Eliz.  157. 
{h)  Id.  691. 
(c)  2  £1.  &  Bl.  605. 
(<0  18  Vee.  376. 


{e)  4  Ross.  215. 
(/)  1  Mod.  103. 
(y)  Cro.  Eliz.  186. 


z  2 


ivn  *•*'  ,•  101.  (*''• 


OASES  IN  CHANCEEY. 

The  letter  on  which  the  Plaintiffs  lay  so  much  stress 
did  not  cast  any  burden  on  us ;  it  was,  I  submit,  clear 
that  this  was  a  nugatory  attachment,  a  mere  brutum 
falmen,  and  the  Plaintiffs  were  bound  to  disregard  it 
Persons  are  not  to  file  an  interpleader  bill  against  their 
creditors  on  every  idle  claim  made  by  any  stranger,  and 
this  was  nothing  more. 
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Argwnent. 


Not  only  the  cases  cited,  but  the  invariable  practice  of 
the  Lord  Mayor's  Court,  shows  that  this  money  was  not 
attachable  (a). 


"Vice-Chancellor  Sir  W.  Page  Wood: — 

This  case  comes  on  upon  demurrer  to  a  bill  of  inter- 
])leader,  filed  under  the  following  circumstances. 


June  2Sth. 
Judgment, 


[His  Honour  read  the  material  allegations  in  the  bill 
to  the  effect  above  stated.] 

Then  in  this  state  of  facts  the  Plaintiffs  being  thus 
attacked  on  both  sides,  wrote  by  their  Solicitors  to  the 
Solicitors  of  the  demurring  Defendants  the  following 
letter,     [His  Honour  read  it,  supra,  p.  335.] 

To  this  tlie  reply  is  as  follows: — [His  Honour 
read  it] 


(a)  Brandon's  For.  Att.  32. 
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Therefore,  that  answer  plainly  told  these  gentlemen, 
**  We  pay  no  regard  to  yonr  being  sued,  and  sabjeet  to  a 
debt  which  you  acknowledge  to  be  a  debt,  and  are  ready 
and  anxious  to  pay  to  either  party  who  may  be  entitled, 
and  we  do  not  care  whether  you  are  or  not  sued  on 
foreign  attachment ;  take  your  own  course ;  we  will  rely 
undoubtedly  on  our  assignment  of  the  debt." 


It  appeared  to  me,  I  confess,  on  the  first  aspect  of  the 
case,  that  it  was  a  clear  case  for  interpleader.     Bat  then 
Early,  Sfnith,  and  Wilson  demur  on  this  ground.     They 
say  the  foreign  attachment  .was  utterly  absurd  and  una- 
vailable, because  no  such  attachment  lies  in  a  case  where 
there  is  a  pending  action  or  a  judgment  recovered  in  a 
court  of  superior  jurisdiction, — a  court  of  Common  Law — 
that  is  to  say,  tliat  such  a  debt  is  not  liable  to  be  taken 
by  a  foreign   attachment  whilst  the  judgment  remains 
unsatisfied ;  and  they  therefore  argue  that  the  plaintiffs 
in  tliis  suit  might  have  simply  pleaded  ''  nil  habent,"  and 
that  tliat  plea  would  have  been  a  complete  answer  to  the 
attachment.     But  the   question   is,  are  they  obliged  to 
take  that  course  ?    Are  pailies  who  are  sued  at  law  in  a 
case  in  which  they  have  not  the  slightest  interest,  to  be 
put  to  the  trouble  and  expense  of  defending  a  suit  for 
the  benefit  not  of  themselves  but  of  some  one  else,  when, 
it  is  perfectly  immaterial  to  them  which  of  the  two  parties 
is  entitled?     Are   they  obliged,  however  ridiculous   or* 
absurd  the  one  suit  may  be  (unless  it  is  so  preposterous 
that  collusion  must  necessarily  be  inferred  from  mere 
non-resistance)  to  undertake  the  slightest  risk  or  expense 
in  defending  such  a  suit  ?     I  think  not     I  think  they 
took  the  right  course,  in  writing  to  these  Defendants  to 
say,  in  effect :  *'  This  is  your  matter,  not  ours.     Are  we 
to  take  any  steps  or  not  ?  **  and  that  it  was  not  the  proper 
course  for  these  persons  who  claim  the  debt  by  assign- 
ment to  reply :  *'  You  must  take  your  own  coarse ;  we 
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shall  stand  on  our  rights,  and  hold  you  liable,  and  you 
may  set  up  what  defence  you  can ;  **  in  a  suit  in  which 
the  Plaintiffs  have  not  the  slightest  interest. 

The  cases  on  interpleader  satisfy  me  on  this  point.  I 
have  looked  back  to  tlie  old  authorities,  and  I  find  that  Lord 
Eldon  puts  the  case  very  shortly  in  Angell  v.  Hadden^a). 
He  there  refers  to  the  Duke  of  Bolton's  case,  in  which 
there  was  a  trustee  of  a  certain  fund  for  a  number  of 
persons.  The  stakeholder  of  that  fund  was  ready  and 
willing  to  pay  the  trustee,  which  would  have  been  a  good 
discbarge  as  against  all  the  several  cesteux  que  trustent ; 
bat  these  persons  had  executed  assignments,  and  other- 
inse  complicated  the  question ;  and  the  trustee  was 
threatened  with  suits  by  the  various  assignees  of  the 
different  shares;  and  he  declined  to  accept  payment. 
The  stakeholder  then  filed  a  bill  of  interpleader,  and 
liord  Thurlow  held  that  he  was  entitled  to  do  so.  Lord 
Mldon  states  the  ground  of  the  decision  to  be  *'  that  the 
Duke  held  the  money  for  the  trustee,  if  he  chose  to 
assert  his  legal  title  on  behalf  of  others  ;  but,  if  he  would 
not  assert  that  title,  there  was  a  principle  of  jurispru- 
dence in  this  courts  entitling  the  Duke  to  say  he  had  the 
money  ready  to  be  handed  over  to  any  person  who  had 
the  right  to  it ;  and,  all  these  persons  making  claims,  to 
desire  the  Court  to  tell  him  to  whom  he  ought  to  pay 
it"  (6).  Then  he  puts,  in  one  sentence,  the  ground 
thus : — "  The  ground,  therefore,  was  not  that  he  might 
not  have  been  able  by  great  attention  and  caution  to 
make  himself  secure ;  but,  that  he  might  secure  himself 
by  one  suit  instead  of  perhaps  forty,  as  one  payment 
ought  to  discharge  him."  Perhaps  these  gentlemen,  by 
great  caution,  might  have  made  themselves  secure  by 
pleading  nil  habent  in  this  case.     If  it  were  necessary  for 


1864. 
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(a)  15  Yes.  244. 


{b)  See  p.  247. 
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me  to  decide  the  question,  I  am  inclined  to  thinks  ii^ith 
Mr.  JoUiffe,  (and  the  balance  of  the  authorities  seems  to 
me  to  be  in  the  same  direction),  that  this  foreign  attach- 
ment did  not  lie,  and  that  these  gentlemen  might  have 
successfully  defended  tliat  suit;  but  why  were  they  to 
take  any  trouble  whatever  in  a  matter  which  was  no  con- 
cern of  theirs  ?  They  wrote  at  once  to  those  whose 
concern  it  was — "  We  are  sued  in  respect  of  a  debt  that 
you  say  is  yours,  another  person  says  it  is  his,  and  will 
not  recognise  your  claim ;  we  do  not  know  whether  you 
have  got  an  assignment  or  not;*'  (they  had  notice  of  an 
assignment,  but  they  had  no  knowledge  of  the  matter) ; 
**  you  must  settle  that  with  the  persons  claiming  by  way 
of  foreign  attachment."  I  do  not  think  it  is  any  answer 
to  them  to  say  that  the  property  was  not  liable  to  foreign 
attachment.  There  is  a  case  of  Stevenson  v.  Anderson  (a) 
something  like  this.  There  Anderson  had  obtained 
goods  from  persons  named  GoodaU,  resident  in  Scotland^ 
for  which  he  paid  by  sending  them  four  bills  of  exchange 
accepted  by  various  persons  and  endorsed  by  himself. 
The  Messrs.  Goodall  sent  the  bills  to  the  plaintiff  as 
their  agent.  Then  one  Dick  "  of  Dundee,  in  ScoUand, 
claiming  as  a  creditor  of  Anderson^  instituted  pro- 
ceedings against  him  in  the  Court  of  Session,  and  served 
Goodalh  with  a  writ  of  arrestment  ad  fundandam  juris- 
dictionem"  (a  proceeding  exactly  analogous  to  foreign 
attachment),  "  upon  any  property  of  Anderson  in  their 
hands.'*  Then  Anderson  wrote  to  GoodaUs  claiming  to 
have  the  bills  returned  to  him,  and  brought  trovei 
against  the  plaintiflf  in  equity  to  recover  possession  o 
them,  who  thereupon  filed  an  interpleader  bill.  Goodal 
were  out  of  the  jurisdiction,  but  he  made  them  and  Di 
parties,  and  then  Anderson  demurred  generally  for  w» 
of  equity.     The  argument  went,  on  this  point,  to  this 


{a)  2  Ves.  &  Bea.  407. 
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"  This  bill  is  of  the  first  impression,  by  a  person  having 
no  money  in  his  hands,  a  mere  agent  to  procure  payment 
of  the  bills,  instead  of  doing  which  he  has  filed  this  bill ; 
liazarding  by  the  delay  the  loss  of  the  amount;"  and 
further,  "  we  are  called  upon  to  interplead  with  persons 
who  are  out  of  the  jurisdiction,"  which  had  been  held 
to  be  a  fatal  objection  in  a  late  case ;  and  lastly,  "  this 
bill,  under  the  pretence  of  interpleader,  is  really  a  bill 
against  Anderson  alone,  to  compel  him  to  involve  himself 
in  litigation  in  Scotland.'*     The  Plaintiff  relied  on  the 
following  difficulty : — "  It  is  true  that  Mr.  Erskine,  in  his 
Institutes,  says,  that  bills  of  exchange  are  not  attach- 
able by  the  laws  of  Scotland"  (which  raises  the  same 
Bort  of  argument  which  is  relied  on  here) ;   "  but  Mr. 
£ell  shows  (a)  that  this  is  not  to  be  received  absolutely ; 
that   bills   may  be  attached  in  the  hands  of  a   person 
entrusted   as   Goodalls  were  ;    and    even   if   that  were 
questionable,  still  the  Plaintiff  should  not  be  put  to  the 
difficulty  of  agitating  tliat  question/'     That  is  not  his 
Insiness.     Some  attempt  was  also  made  to  raise  a  sus- 
3>icion    that   Stevenson  was    colluding  with   the   Scotch 
parties  for  whom  he  acted  as  agent.     Lord  Eldon  how- 
ever overruled  the  demurrer,  in  a  judgment  very  perti- 
nent to  the  case  before  me.     [His  Honour  read  from  **  I 
have  looked  at  this  record,"  page  410,  down  to  "  capable 
of  being  supported,"  page  411.] 


1864. 


Judgment 


That  is  just  the  nature  of  the  case  raised  here ;  it  is  a 
question  of  some  degree  of  doubt.  I  agree  that  upon 
the  authorities  it  is  probable  that  this  debt  would  be  held 
not  to  be  attachable ;  but  still  there  is  some  degree  of 
doubt  upon  the  point;  and  it  appears  to  me  that  the 
Plaintiffs  ought  not  to  be  subjected  to  litigation,  or  put 
to  any  inconvenience  in  consequence  of  that  doubt.     It 


(a)  Bell's  Commentaries. 
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is  said  that  they  have  suffered  judgment  to  go  by  default; 
but  they  did  not  do  so  till  after  they  had  written  that 
letter  to  Early  and  Smithy  and  I  apprehend  it  does  not  lie 
in  the  mouth  of  the  demurring  Defendants  to  say  that  they 
had  thereby  put  themselves  in  a  worse-  position.  What 
Barter  and  Cummins^  who  do  not  demur,  may  say,  I  do 
not  know.  They  may  perhaps  be  able  to  argue  success- 
fully that  by  letting  judgment  go  by  default,  the  Plain- 
tiffs have  precluded  themselves  from  relying  on  the  decree 
of  this  Court  as  a  protection  against  the  claim  on  the 
judgment.  But  that  does  not  lie  in  the  mouth  of  Early 
and  Smith  at  all.  They  had  full  notice,  and  did  not 
choose  to  interfere.  They  said,  in  effect,  "  We  allow 
you  who  are,  on  our  own  case,  mere  trustees  for  us,  to 
be  harassed  by  another  suit,  and  all  we  say  in  reply 
to  your  notice  is  *  take  your  own  course,  we  shall  look 
to  you.'  " 


It  appears  to  me  that  that  is  a  clear  case  for  in- 
terpleader, and  therefore  tliis  demurrer  must  be  over- 
ruled. 


Affirmed  by  the   Lord   Chancellor,    on   appeal,  IGtls. 
July,  1804  {a). 


(«)  33  L.  J.  Ch.  705. 
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HEPBURN  r.  LORDAN. 

T1865. 
HIS  was    a  motion  for  injunction   to  restrain  the    j^^!^^20thand 
Defendants  from  bringing  or  permitting  to  remain  damp  21«<. 

jute  on  their  premises,  which  adjoined  the  PlaintiflEls'.  ^^"^^^1" 

Injlammable 
__      _,   .     .^  1  .  -  .  .  Materials. 

The  Plamtins  were  the  occupiers  of  tanning  premises  injunction 
at  Bermondsey,  comprising  about  two  acres^  with  ranges  granted  to  re- 

Btrain  the  Btor- 

of  buildings  and  sheds  chiefly  of  wood.     The  stock  and  ing  and  drying 
premises  of  the  Plaintiffs  were  insured  for  upwards  of  ^^^  ^^join° 
f  70,000.     The  Defendants  had  purchased  about  2,000  JJr*^®^^^^^ 
tons  of  jute,  which  had  been  damaged  and  wetted  at  a  being  given  of 
fire,  and  on  the  19th  of  December  they  began  to  remove  combu^tiwi. 
the  jute  to  a  piece  of  ground  separated  from  the  Plain- 
tiffs^ premises  by  a  wooden  fence,    where   they  kept  it 
partly  in  heaps  of  about  thirty  tons  each,   and  partly 
spread  out  to  dry,  and  were  continuing  their  operations. 
The  jute  had  heated  in  some  places  up  to  130°  Fahren- 
lieit,  and  gave  out  steam.     One  of  the  insurance  offices 
in  which  the  Plaintiffs  were  insured  had  given  notice  that 
they  considered  the  policies  avoided  by  the  proximity  of 
the  jute,  but  afterwards  consented  to  treat  them  as  in 
force  for  a  limited  time,  and  the  Plaintiffs  anticipated 
having  to  pay  an  increased  premium  to  the  extent  of  ;£300 
on  renewing  their  policies.     A  Are  engine  was  stationed 
on  the  premises  at  the  instance  of  the  offices.     At  an 
early  period  the  Plaintiffs  had  protested,  and  had  been 
put  off  with  a  vague  assurance  that  the  jute  was  about  to 
be  removed. 

On  the  part  of  the  Plaintiffs  the  evidence  of  experts 
and  others  was  given  to  the  effect  that  jute  and  other 
vegetable  matters  when  damp  were  liable  to  spontaneous 
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combustion,  that  jute  was  also  very  inflammable  when 
dry,  that  this  jute  had  been  heating  up  to  130°,  and  that 
many  recent  fires  had  taken  place  where  jute  was  stored. 
There  was  also  further  evidence  by  persons  connected 
with  insurance  offices  and  the  Fire  Brigade  as  to  the 
danger  to  be  apprehended.  For  the  Defendants,  evidence 
of  other  experts  was  given  to  the  effect  that  there  was  no 
well-authenticated  instance  of  spontaneous  combustion 
of  jute  after  being  imported  into  Europe,  that  a  tempera- 
ture of  980°  must  be  reached  before  ignition  would  take 
place,  that  external  wetting  had  never  been  known  to 
cause  spontaneous  combustion,  and  that  the  only  risk  of 
spontaneous  combustion  was  when  the  jute  was  fresh 
gathered,  and  in  a  green  state.  Evidence  was  also  given 
that  the  damp  jute  on  the  Defendants*  premises  would 
not  take  fire  from  a  candle,  and  that  great  care  was  taken 
in  turning  it  over  and  drying  it  as  rapidly  as  possible. 


A  summons  taken  out  before  a  magistrate  by  the  Plain- 
tiffs under  7  &  8  Vict.  c.  84,  was  dismissed  on  the  11th  of 
January  for  want  of  jurisdiction. 


Argumeiu.  Mr.  James,  Q.C.,  and  Mr.  Winterhotham^  for  the  Plain- 

tiffs,  moved  for  an  inj  unction. 

We  have  no  remedy  except  in  this  Court,  and  the 
danger  to  which  the  Plaintiffs'  property  is  exposed  is  a 
legitimate  ground  for  interference,  just  as  in  the  case  of 
gunpowder :  Crowder  v.  Tinkler  (a). 

Mr.  Hinde  Palmer,  Q.C.,  and  Mr.  Boyle,  for  the 
Defendants. 


(a)  19  Yea.  617. 
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The  evidence  shows  that  there  is  no  real  danger,  and 
this  Court  will  not  interfere  without  substantial  ground 
when  the  injury  to  the  Defendants  would  be  very  serious : 
Ripon  V.  Hobart  {a) ;  Broadbent  v.  Imperial  Gas  Com- 
pany (b) ;  Isenberg  v.  East  India  Company  (c). 
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[The  Vice-Chancellor  intimated  that  he  was  satisfied 
that  jute  was  highly  inflammable,  and  asked  if  there  was 
any  case  in  which  an  injunction  had  been  granted  on  such 
grounds.] 

Mr.  JameSy  in  reply. 

There  is  no  doubt  about  the  jurisdiction  in  such  cases. 
The  principle  is  the  same,  whether  the  dangerous 
material  is  gunpowder  or  anything  else.  An  indictment 
will  lie  for  storing  dangerously  inflammable  materials: 
Heg.  y.  lAster  {d). 


"Vicb-Chancellor  Sir  W.  Page  Wood  : — 


Judgment. 


The  case  of  Reg.  v.  Lister  appears  to  my  mind  to  meet 
this  case  so  completely  that  I  have  now  very  little 
doubt,  regard  being  had  to  that  case,  and  to  the  circum- 
stances of  the  present  case,  that  an  indictment  would  be 
sustainable  in  respect  of  the  nuisance  which  the  Defend- 
ants  are  committing  by  bringing  large  quantities  of  inflam- 
mable materials  upon  their  premises  and  so  disposing  of 
them  as  to  create  the  greatest  possible  danger  to  the  pro- 


(a)  3  M.  ft  E.  169. 

(6)  7  De  Q.  M.  ft  G.  436. 

(e)  3  N.  &.  345. 


{d)  3    Jur.    570 ;    Russell    on 
Crimes,  321. 
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perty  which  is  immediately  adjacent,  as  well  as  danger  to 
the  lives  of  all  those  who  may  be  involved  in  the 
calamitous  consequences  of  a  fire. 

The  case  is  one  of  the  strongest  possible  character  that 
can  be  conceived  as  to  danger.  My  only  doubt  was,  how 
far  the  Courts  of  Law  had  gone  with  reference  to  acts  of 
the  character  of  those  which  the  Defendants  have  com- 
mitted. The  case  is  this,  they  have  purchased  2,000  tons 
of  a  material  called  jute,  which  had  been  wetted  at  a  fire. 
They  have  put  it  in  heaps  in  its  wet  state  upon  property 
which  adjoins  that  of  the  Plainti£fs,  and  so  close  to  that 
property  that,  as  one  of  the  witnesses  says,  if  it  had  been 
placed  for  the  express  purpose  of  setting  fire  to  the  Plain- 
tiflFs'  property  it  could  not  have  been  more  appropriately 
arranged.  The  Defendants  say  that  they  intended  to  diy 
that  material  from  time  to  time  by  spreading  and  turning 
it  about  the  premises  in  question.  They  are  taking,  no 
doubt,  as  indeed  they  must  take,  great  care  to  prevent  the 
ignition  of  this  material.  They  are  taking,  very  properly, 
great  care  to  prevent  any  light  being  used,  to  prevent  any 
work  being  done  at  nighty  and  to  prevent  smoking.  But 
what  has  happened  with  regard  to  this  substance,  jute  ? 
We  have  it  upon  evidence,  not  attempted  to  be  contra- 
dicted, that  within  the  last  seven  or  eight  years  fires  have 
taken  place  within  the  bills  of  mortality,  not  by  spon- 
taneous ignition  of  jute,  but  which  have  been  of  a 
most  calamitous  nature  from  the  great  difficulty  of  extin- 
guishing it  when  once  it  is  inflamed,  and  this  very  jute  is 
part  of  other  jute  damaged  at  a  fire.  Other  parcels  have 
already  occasioned  fires,  one  in  the  month  of  December 
and  the  other  in  the  month  of  January;  and  now  the 
Defendants  have  brought  it  close  to  the  Plaintiffis'  pro- 
perty, which  is  property  of  considerable  value,  and  is 
insured  for  about  j£60,000.  One  of  the  insurance  offices, 
I  suppose  in  consequence  of  some  special  condition  in  the 
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policy,  has  given  notice  that  it  will  consider  the  policy 
cancelled,  and  when  the  policies  expire  probably  the  offices 
will  say  that  they  will  no  longer  continue  them,  except  at 
higher  premiums.  It  appears  too,  that  in  consequence 
of  the  undoubted  character  of  this  jute  an  engine  is 
stationed  there  day  and  night  for  the  purpose  of  doing 
the  best  that  can  be  done  in  the  event  of  any  sudden 
combustion. 


1865. 


Judgment. 


As  to  the  question  whether  this  material  will  spon- 
taneously ignite,  it  seems  far  from  certain  that  it  will  not, 
although  there  is  no  positive  evidence  that  it  will.     I  find 
it  proved  that  jute  will  ignite  if  it  is  stacked  green  like 
hay.     It  is  admitted  that  spontaneous  ignition  will  then 
take  place.  It  is  not  yet  proved  that  it  will  spontaneously 
ignite  when  wetted  after  being  brought  to  this  country. 
Of  course  the  principal  cause  of  such  ignition  is  the 
dampness  of  the  jute.    But  there  may  be,  and  very  pro- 
lably  isy  a  different  chemical  state  of  the  article  and  a 
greater  tendency  to  ignite  when  it  is  recently  cut,  and 
irhen  there  is  more  of  the  vital  principle  in  it.     That  can 
only  be  proved  by  actual  experience.    But  it  appears  that 
cotton,  a  material  not  altogether  dissimilar,  will,  after  it 
has  arrived  in  this  country,  ignite.     That  seems  upon  the 
evidence  undisputed.    Dr.    Taylor,  who  gives  evidence 
upon  this  subject,  very  clearly  and  honestly,  no  doubt, 
says  that  he  does  not  know  of  any  well  authenticated 
instance    of  spontaneous  ignition    of  jute    after   being 
brought  to  Europe,  though  whether  such  combustion  may 
not  have  occurred  remains  to  a  certain  degree  in  doubt. 
But  as  regards  the  facility  of  ignition  and  the  enormous 
damage  which  ensues  from  the  difficulty  of  extinguishing 
it  when  once  ignited,  we  have  the  fact  that  a  million  and  a 
half  of  property  has  been  destroyed  in  seven  years,  and 
we  have    recently   two    fires    occasioned  by  this    very 
niateriaL 


350 


CASES  IN  CHANCEBY. 


1865. 


Judgment, 


The  material  question  is,  how  far  the  Defendants 
miglit  or  not  be  indictable  at  common  law.  The  only 
authority  cited  in  the  opening  was  the  case  about  gun- 
powder, which  was  tried  before  Lord  Eldon.  I  was 
anxious  to  know  whether  this  had  been  extended  to  any 
other  material,  these  being  always  questions  of  degree, 
though,  prima  facie,  one  would  have  said  that  a  parity  of 
reasoning  should  lead  to  a  parity  of  decision. 


The  case  I  have  now  been  referred  to  is  a  very  recent 
case  of  Reg.  v.  Lister,  which  came  before  the  Court  of 
Criminal  Appeal.  The  Defendants  had  been  indicted 
for  that  they  unlawfully,  knowingly,  and  willingly  did 
deposit  in  a  warehouse  belonging  to  them,  near  to  divers 
streets  and  highways,  and  divers  dwelling-houses  of  her 
Majesty's  subjects,  divers  large  and  excessive  quantities 
of  a  dangerous,  ignitable,  and  explosive  fluid  called  wood- 
naphtha,  and  did  keep  in  the  said  warehouse  and  near  ta 
the  said  streets,  &c.,  the  said  fluid  in  such  excessive 
and  dangerous  quantities,  that  the  Queen's  subjects 
passing  along,  &c.,  were  in  great  danger  of  their  lives* 
and  property,  and  were  kept  in  great  alarm  and  terror. 


From  the  language  of  Lord  CampbeU,  who  delivered  the 
judgment  of  the  Court,  it  appears  that  all  those  argu* 
ments  which  Mr.  Palmer  so  very  forcibly  urged  before  me 
of  the  possible  consequences  of  holding  the  warehousing 
of  ignitable  materials  to  be  a  nuisance  were  clearly  before 
the  Court,  and  did  not  prevail,  and  the  danger  in  that 
case  does  not  seem  to  me  to  go  one  whit  beyond  the 
danger  of  the  material  which  I  am  now  dealing  with. 
Lord  Campbell,  after  stating  the  indictment,  says,  "  The 
indictment  certainly  does  not  state  that  any  noxious 
effluvia  issued  from  the  naphtha,  or  that  the  air  was  cor* 
rupted  by  it,  or  that  any  bodily  harm  was  done  to  any  of 
tlie  Queen's   subjects,  but  we   conceive  that  to  deposit 
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and  keep  such  a  substance  in  such  quantities  in  a  ware-  1S65. 

IiOQse  so  situate  to  the  danger  of  the  lives  and  property  of 
tiie  Queen's  subjects  is  an  indictable  offence.     The  law  of 
"the  country  would  be  very  defective  if  life  and  property 
could  be  so  exposed  to  danger  by  the  act  of  another  with 
impunity.     There  is  no  ground  for  saying  that  according 
^t»  the  doctrine  contended  for  by  the  prosecutors*  counsel, 
xieither  brandy,  nor  wine,  nor  oil,  nor  any  ignitible  sub- 
stance, could  be  kept  in  the  cellar  of  a  town  house  withodt 
tiie    owner  of  the  house  being  liable  to  fine   and  ira- 
jprisonment.     The  substance  must  be  of  such  a  nature, 
mad  kept  in  such  large  quantities,  and  under  such  local 
cLrcumstances  as  to  create  real  danger  to  life  and  property. 
The  well  founded   apprehension  of  damage  which  would 
alarm  men  of  steady  nerves  and  reasonable  courage  pass- 
ing through  the  street  in  which  the  house  stands,  or  residing 
in  adjoining  houses  is  enough  to  show  that  something  has 
"been    done   which  the   law  ought  to  prevent   by  pro- 
nouncing it  to  be  a  misdemeanour.     Accordingly  to  manu- 
fiacture  or  to  keep  in  large  quantities  in  towns  or  closely- 
inhabited   neighbourhoods,  gunpowder,  (which   for  this 
purpose  cannot  be  distinguished  from  naphtha),  is,  by  the 
common  law  of  England,  a  nuisance  and  an  indictable 
offence.     The  doctrine  is  to  be  found  in  almost  all  our 
treatises  on  Crown  law,  and  it  was  acted  upon  in  Rex  v. 
Tof^lor,  Roger  Williams*  case^  and  Crowder  v.  Tinkler.   We 
are  next  to  consider  whether  the  facts  found  by  the  jury 
in  this  case  were  sufficient  to   support  this  indictment. 
The  jury  found  that  naphtha  is  very  inflammable,   more 
BO  than  spirits,   and  even  more  than  gunpowder  itself, 
passing  into  vapour  at  a  heat  of  140^  Fahrenheit,and  if 
inflamed,  water  could  not  put  out  the  fire  arising  from  it 
milesB  that  water  were  applied  in  enormous  proportions 
relatively  to  the  quantity  of  inflamed  naphtha  ;  and  that 
without  dispute  a  fire  arising  and  communicating  with 
the  quantity  kept   upon  these    premises  could   not  be 
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quenched,    and    would    produce   very    disastrous    con- 
sequences in  the  neighbourhood." 

I  think  every  word  of  that  will  apply  to  this  case.    I  do 
not  find  that  Dr.  Taylor  or  anybody  else  says  that  if  a  fire 
arose  from  this  large  quantity  of  jute,  it  could  be  put  out 
before  there  was  a  total  destruction  of  the  Plaintiffs  pro* 
perty.     If  the  Plaintiffs  property  is  in  danger,  and  other 
property  there  situate,  and  if  the  offence  be  indictable,  he 
is  entitled  to  come  here  for  the  assistance  of  this  Court. 
But  at  the  same  time  I  think  I  must  put  him  under  terms 
of  bringing  an  indictment  at  once.   I  have  simply  to  balance 
the  question  of  damage  in  the  interim.     That  the  damage 
to  the  Plaintiff  must  preponderate  to  justify  an  interink^ 
injunction  is  a  settled  rule,  but  nobody  can  question  thafc^ 
the  expense  of  moving  this  quantity  of  jute  is  not  to  b^ 
compared  to  the  expense  of  £80,000  of  damage,  whictm. 
will  be  done  to  the  Plaintiff  if  a  fire  takes  place. 


Now  it  is  said  that  this  is  a  mandatory  injunction.  I 
do  not  think  that  I  should  feel  great  difficulty  in  a  case 
of  this  description  even  if  it  were  so ;  but  it  should  be 
observed  that  the  jute  has  for  the  most  part  been  brought 
to  the  Defendant's  premises  after  distinct  protest  met  by 
a  statement  that  the  jute  was  about  to  be  removed.  I  do 
not  tliink  that  the  distinct  and  positive  averment  of  the 
Plaintiff  in  the  Bill  and  upon  the  affidavits  is  met  by 
that  species  of  denial  which  I  find  here,  the  Defendants 
not  denying  distinctly,  but  saying  they  did  not  tell  the 
Plaintiffs  this,  but  only  that  they  meant  to  remove  the 
jute  as  it  was  dried  de  die  in  diem. 


One  argument  which  I  ought  to  notice  is,  that  this  jute 
has  lain  there  so  long  without  causing  danger.  In  conse* 
quence  of  that  I  think  that  some  reasonable  time  ought 
to  be  given  for  removing  it.     The  danger  appears  to  be 
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not  whilst  it  is  damp,  but  when  it  is  approaching  a  dry 

state.     Then  is  the  moment  of  very  serious  danger  to  all 

persons  who  may  be  concerned.    I  may  take  it,  I  think,  that 

^whilst  it  is  actually  wet  it  will  not  ignite,  or  that  if  it  did 

"the  fire  would  not  spread  with  the  same  force  as  when  it  is 

<lry.     The  case  of  hardship  to  the  Defendant  is  much  less 

strong  than  that  in  the  Queen's  Bench,  which  was  a  case 

of  warehousing  in  the  common  course  of  business.     But 

liere  the  Defendants  hired  the  premises  for  the  purpose 

when  they  might  have  hired  any  field  in  the  vicinity  of 

London,  or  might  have  taken  the  jute  to  some  open  space 

not  surrounded  by  houses.     But  they  chose  to  carry  it  to 

this  densely-populated  neighbourhood,  a  place  upon  which 

I  have  a  very  strong  inclination  of  opinion  (though  that 

will  have  to  be   determined  upon  the  indictment)  that 

they  were  not  entitled  to  deposit  it,  not  for  warehousing 

or  for   manufacturing,   but  for  their  own  convenience, 

namely,  to  dry  an  extremely  dangerous  and  inflammable 

material.    I    think  therefore  that  there    must    be  an 

injunction  to  restrain  these  Defendants. 
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Injonotion  to  restrain  Defendants  from  allowing  the  damp  jute 
DOW  on  the  Defendants'  premises  from  remaining  there,  or  bringing 
any  damp  jnte  there  in  such  quantity  as  to  occasion  danger  to  the 
Plaintiff's  adjoining  property,  till  the  hearing  or  further  order. 
Defendants  to  have  a  fortnight  to  remove  the  jute,  the  Plaintiffs 
undertaking  to  proceed  forthwith  with  the  indictment  of  the  Defen- 
dants in  respect  of  the  nuisanoe  complained  of,  and  to  abide  by  any 
Older  aa  to  damages. 


On  appeal  the  injunction  was  dissolved  by  consent,  tlie 
Defendants  undertaking  to  bring  no  more  jute  on  the 
premises,  and  to  remove  what  was  there  by  the  25th  of 
March. 
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^,  ^   ^. ,     HE  Defendant,  Joseph  Coleman  Cohen,  was,  on  the 

Jan,  2ith,  2oth,  .     >  r 

and  Feb.  13/A.  21st  of  July,  1861,  as  assignee  of  the  residue  of  a  term 

^^nce^^  of  twenty-one  years  from  the  25th  March,  1854,  created 

Cancellation^  j^y  ^  jg^gg  f^^^^  ^g  Birmingham  Canal  Navigation  Com- 

Cttvcnant/or  pany  to  Benjamin  Richards,  under  the  provisions  of  the 

quiet  Enjoy-  _,_  .  ,     ^  •      •■       i         t  •  • 

mtnt—Coeu,      5  W.  4,  cap.  85,  entitled  to  certain  land  and  premises  m 
A  QoMTt  of  the  parish  of  Westbromwich,  Staffordshire,  comprising  two 

Equity  wiU  not,    ,  ,     *^ ,  ,       ,  .  ,  ,  .  r        x. 

in  the  absenco      blast  furnaces  and  other  erections  and  machinery  for  the 

of  fraud,  enter-  i. •  ^  • 

tain  a  BUI  for      smeltmg  of  iron. 

the  Cancellation 
of  an  Agreement 

in  writing  re-  The  Plaintififs,  James  and  George  Onions,  were,  at  the 

although  in-  '  Same  date,  in  occupation  of  the  greater  portion  of  the 

performed  ^^^  premises  in  question,  including  one  of  the  blast  furnaces, 

except  in  a  case  under  a  sub-lease  for  the  term  of  three  years  less  seven 

m  which  the  ,     ,        ▼^      .       . 

existence  of  the  days,  from   the  1st  June,  1859,   granted    by  Benjamin 

su^mi tore-  Richards,  and  other  persons,  who,  at  the    date  of  such 

Smds'of'the  sub-lease,  were  the  owners  of  the  twenty-one  years'  lease 

Defendant,  from  the  Canal  Company ;   and  the  Plaintiffs  were  also 

would  operate  aa  .  ,  .,,-»-,./.-• 

a  cloud  on  the      under    a    subsequent    agreement   with    the  Defendant, 

Stone,  H  Vel^    entitled  to  the  same  premises  comprised  in  the  sub-lease, 

?^^^r*^^**^         for  a  further  term  of  four  years  less  seven  days,  from 

the  expiration  of  the  three  years'  term ;  and  they  were 

in  writing  for  a    further  entitled  to,  and  in  occupation  of,  the  said  second 

c^tohiiig°^       blast  furnace  and  the  other  premises  not  comprised  in 

words  showing     such  sub-lcasc,  Under  another  afinreement  with  the  De- 
an mtention  to  .  ° 

exclude  the         feudant,   entered  into   between  them   and  him    in    the 

Tdln^^       '"onth  of  March,  18G1. 
which  did  not, 
in  fact,  belong 

to  the  intended        Under  tliis  State  of  circumstances,  an  affreement  in 

lessor,  but  ° 

containing  an 

agreement  for  an 

absolute  covenant  for  quiet  enjoyment,— i/f/t/,  that  the  lessee  was  entitled  to  a  lease  aocoiding 

to  the  contract,  with  an  unqualified  covenant  for  quiet  enjoyment 
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writing  was  signed  by  the  Defendant  and  the  Plaintiffs, 
dated  the  21st  July,  1861,  whereby  the  Defendant  agreed 
to  grant,  and  the  Plaintiffs  to  take,  a  lease  by  inden- 
ture of  all  the  premises  comprised  in  the  lease  from  the 
Canal  Company,  for  the  term  of  seven  years  from  the 
24th  June  then  last,  at  the  rent  and  subject  to  the  terms 
and  conditions  mentioned  in  the  agreement,  including  a 
stipulation  for  quiet  enjoyment  by  the  Plaintiffs,  which 
was  in  the  following  words : — "  And  it  is  moreover  agreed 
that  the  said  Joseph  Coleman  Cohen  shall  covenant  that 
subject  to  the  payment  of  the  said  rent  and  performance 
of  the  covenants  by  the  said  James  Onions  and  George 
OnionSf  they  the  said  James  Onions  and  George  Onions, 
their  executors,  administrators,  and  assigns,  shall  peace- 
ably and  quietly  hold  and  enjoy  the  said  premises  for  the 
term  hereby  demised/' 


And  the  agreement  contained  a  proviso,  that  if  the 
premises  comprised  in  it  should  be  sold  by  the  Defen- 
dant or  his  representatives  within  twelve  months  from 
that  date,  it  should  be  void,  the  Defendant  repaying  to 
the  Plaintiffs  their  expenditure  in  repairing  and  improv- 
mg  the  premises.  And  it  was  also  stipulated  that  the 
agreement  should  not  operate  as  a  lease,  but  as  an  agree- 
ment for  a  lease. 


The  said  leasehold  premises,  occupied  by  the  Plain- 
tiffs, adjoined  the  Birmingham  canal ;  a  portion  of  them 
consisting  of  a  wharf  and  landing-place  upon  it.  The 
Canal  Company,  the  Defendant's  lessors,  were  not 
entitled  to  the  mines  and  minerals  lying  beneath  the 
thick  coal  under  their  canals  and  works;  but,  by  the 
provisions  of  the  5th  of  Will.  4,  cap.  35,  which  was  an 
Act  to  consolidate  and  extend  the  powers  and  pro- 
"visions  of  several  Acts  relating  to  the  Birmingham  canal 
navigation,    the  Company  had    a   right    of  pre-emption 
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of  such  mines  and  minerals  before  the  proprietor  could 
begin  working  them,  upon  certain  terms  specified  in 
the  Act. 

No  sale  was  effected  by  the  Defendant  of  the  premises 
comprised  in  the  agreement  of  the  21st  July,  1861, 
within  the  year  allowed  for  that  purpose ;  and  shortly 
before  the  expiration  of  the  year  the  Defendant's  soli- 
citors sent  to  the  solicitors  of  the  Plaintiffs  a  draft  lease 
for  approval  on  theii'  behalf.  On  the  16th  October  the 
draft  was  returned  to  the  Defendant's  solicitors  with 
certain  alterations,  and  amongst  others  a  proviso  was 
inserted  for  an  indemnity  by  the  Defendant  to  th& 
Plaintiffs  in  the  event  of  the  premises  being  injured  by^ 
mining  operations  during  the  term. 


In  a  correspondence  which  ensued  between  the  parties'*" 
solicitors,    the  Defendant    refused  to    enter    into    an]^ 
covenant  of  indemnity,  or  to  produce  his  lessor's  title , 
which  was  called  for  by  the  Plaintiffs.     The  latter  there- 
upon filed  the  Bill  in  this  suit,  alleging,  amongst  othex- 
things,  that  during  the  twelve  months  subsequent  to  the 
Slst  July,  1861,  considerable  repairs  and  improvements 
had,  upon  the  faith  of  the  agreement  of  that  date,  and 
at  a  cost  of  between  £600  and  JE700,  been  effected  by 
the  Plaintiffs  in  the  furnaces  and  premises  agreed  to  be 
demised  ;  and  the  Bill  further  alleged  that  the  furnaces 
and  the  buildings,  ovens,  and  machinery  connected  with 
them.  Lad  become  seriously  cracked  and  damaged  owing 
to  subsidences,  which  had,  it  was  alleged,  occurred  in 
the  soil  upon  which  they  stood,  and  which  had  been 
caused,   as  the  Bill  alleged,  by  the  working  of  mines 
under  or  in  the  immediate  neighbourhood  of  the  erec- 
tions in  question.     The   Bill  prayed  for  specific  per- 
formance of  the  agreement  of  the  21st  July,  1861,  and 
that  it  might  be  declared  that  the  Defendant  was  bound 
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to  prove  the  lessor^s  title  to  the  premises  in  question, 
including  that  to  the  mines  and  minerals  under  the 
same ;  and  that  if,  by  reason  of  defect  of  title  or  other- 
^se,  the  Defendant  should  be  unable  specifically  to 
X>erform  the  said  agreement^  then  that  the  same  might  be 
set  aside  and  cancelled,  without  prejudice  to  any  action 
"^hich  the  Plaintiffs  might  be  able  to  sustain  at  law 
sgainst  the  Defendant  for  the  recovery  of  damages  from 
liiin  for  the  loss  and  injury  sustained  by  them  by  reason 
of  his  inability  specifically  to  perform  the  said  agree- 
ment. 
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The  Defendant,  by  his  answer,  denied  that  the  Plain- 
tiffs* premises  had  been  damaged  by  mining,  and  adduced 
evidence  to  show  that  no  subsidence  of  the  soil  had 
taken  place,  and  that  the  cracked  and  ruinous  condition 
of  the  furnaces  and  adjoining  erections  and  machinery 
was  due  to  their  original  weak  and  improper  con- 
struction. 


Mr.  Qiffard,  Q.  C,  and  Mr.  Fischer,  for  the  Plaintiffs, 
relied  upon  the  case  of  Gwillim  v.  Stone  (a),  in  which, 
being  a  suit  by  a  purchaser  against  a  vendor,  a  decree 
had  been  made  directing  the  agreement  to  be  delivered 
up  to  the  Plaintiff. 


ArgumenL 


Sir  H.  Cairns,  Q.C.,  and  Mr.  W.  Morris,  for  the  De- 
fendant, contended  that  the  Plaintiffs  having  at  the  bar 
allowed  that  a  decree  for  specific  performance  could  not 
be  made,  the  Bill,  as  regarded  the  Plaintifls,  simply  was 
to  get  the  piece  of  paper,  the  Defendant's  part  of  the 
agreement,  delivered  up   to    be    cancelled.      This   was 


(a)  H  Vc8.  129. 
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putting  the  Court  in  a  ridiculous  position.  There  was  in 
Gwillim  V.  Stone  an  inquiry  as  to  title,  but  here  the 
Plaintiffs  were  well  aware,  before  Bill  filed,  that  no  title 
of  the  lessors  could  be  insisted  on. 

Gtvillim  Y.  Stone  had  not  been  argued,  the  Defendant 
in  the  suit  not  appearing  when  it'  came  on  for  further 
consideration. 

[The  Vice-Chancellor. — In  King  v.  King  (a)  an 
agreement  was  ordered  to  be  given  up  to  be  can- 
celled.] 

Sir  H.  Cairns. — That  was  a  case  of  vendor  .  against 
purchaser,  which  made  a  marked  difference.  A  Bill  in 
such  a  case,  the  vendor  offering  to  complete,  giving  sucb 
title  as  he  could,  was  like  a  bill  of  foreclosure;  and 
according  to  the  analogy,  if  the  purchaser  refused  to 
proceed,  he  should  be  deprived  of  all  right  under  the 
contract,  which  therefore  ought  to  be  given  up  to  be 
cancelled.  While  subsisting  it  would  be  a  cloud  on  the 
title. 


In  the  present  case,  the  Plaintiffs  had  no  right  to 
insist  upon  the  cancellation  of  the  agreement,  for  the 
Defendant  could  not  sue  them  at  law  for  damages  in 
respect  of  the  non-performance  of  the  contract,  he  not 
having  it  in  his  power  to  give  a  good  title,  Hilton  v. 
Barrow  (b).  The  contract,  the  delivering  up  of  which 
was  now  sought,  was  one  "  in  fieri,"  each  party  being 
in  possession  of  a  duplicate  of  the  agreement,  and  the 
Plaintiffs  being,  tenants  of  the  Defendant;  and  each 
might  have  rights  of  action  against  the  other  in  respect 
of  the  tenancy ;  and  the  Plaintiffs  asked  that  they  might 


(a)  1  My.  &  K.  442. 


{b)  I  Ves.  Jur.  284. 
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continue  in  possession,  and  at  the  same  time  take  out  of 
the  Defendants  hands  the  document  upon  which  alone 
he  could  sue  them  at  law. 

This  was  not  a  case  in  ^hich  the  lessor's  title  could 
be  called  for.  The  Plaintiffs  were,  at  the  time  of  enter- 
ing into  the  agreement  of  the  2l8t  July,  1861,  in  pos- 
session of  the  premises,  and  were  bound  to  them  for  a 
term  only  about  two  years  short  of  that  contracted  for  by 
the  last  agreement,  having,  under  a  prior  lease  and 
agreement,  accepted  the  Defendants  lessors*  title  up  to 
the  year  1866. 
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Argument. 


If  the  Plaintiffs  ever  had  had  any  right  to  call  for  the 
lessor^s  title,  they  had  waived  it.  The  draft  lease  was 
sent  to  the  Plaintiffs'  solicitors  on  the  1st  July,  1862, 
and  was  retained  by  them  upwards  of  three  months, 
until  the  16th  October  following,  and  no  difficulty  was 
during  all  that  time  started  as  to  the  title,  and  the 
Plaintiffs  were  meanwhile  in  possession,  making  money 
of  the  contract. 

They  were  also,  by  their  own  acts,  excluded  from 
calling  for  the  lessors'  title.  The  draft  lease  originally, 
when  sent  by  the  Defendant's  solicitors  to  those  of  the 
Plaintiffs,  contained  no  covenant  for  quiet  enjoyment. 
One  was  inserted  by  the  Plaintiffs'  solicitors,  but  limited 
to  the  acts  of  the  Defendant  and  those  claiming  under 
him,  and  in  that  form  it  was  accepted  by  the  Defen- 
dant. 

The  Plaintiffs  should  pay  the  costs  of  the  suit,  the 
object  of  which,  in  respect  of  the  relief  prayed  for,  had 
been  misconceived. 


Mr,  Giffard,  Q.C.,  in  reply : — 
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If  a  promissory  note  were  given  for  an  illegal  con- 
sideration, an  order  would  be  made  to  deliver  it  up  to 
be  cancelled. 

[The  Vice- Chancellor. — Jhat  is,  because  it  might  be 
put  into  circulation.  No  order  to  deliver  it  up  would  be 
made  if  the  illegal  consideration  appeared  on  the  face 

of  it.] 

Mr.  Giffard. — Here  the  defect  does  not  appear  on  the 
agreement. 

[The  Vice-Chancellor. — But  this  is  an  agreement  to 
grant  you  a  lease,  containing  covenants  to  be  performed, 
by  you.] 

Mr.  Qiffard. — Here  the  lessee  was  in  possession,  and  a 
large  expenditure  had  been  made  by  him.  If  ever  a 
special  case  existed,  the  present  was  one ;  and  ChviUim 
v.  Stone  was  quite  in  point.  Specific  performance,  with 
an  unqualified  covenant  for  quiet  enjojnment,  would  give 
the  Plaintiffs  all  that  they  asked.  The  decree  should 
either  be  in  that  form,  or  in  the  form  in  QwiUim  v. 
Stone. 

They  also  cited  the  last  edition  of  WoodfafX$  Land- 
lord and  Tenant  (p.  543),  to  show  that  a  lessee,  being 
a  purchaser  ''  pro  tanto,"  might  be  entitled  to  an  un- 
qualified covenant. 


Jan,  27th,  ViCE- CHANCELLOR   SiR  W.    PaGE   WoOD  .* — 

JiidgmenL 

The  form  of  the  prayer  of  the  Bill  in  this  suit  has  been 
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objected  to,  and  in  the  event  of  specific  performance  not 
l>eing  decreed,  I  think  the  Defendant's  contention  is  cor- 
x*ect.     The  case  of  GwiUim  v.   Stone,  which  has  been 
cxted  for  the  Plaintiffs,  was  not  decided  upon  argument, 
SLXid  has  not  been  followed,  nor  do  I  well  conceive  how  in 
]c>riiiciple  such  a  decree  could  be  made.     The  question  as 
^iio  the  Plaintiff's  right  in  that  suit  to  an  inquiry  by  this 
Court  under  a  reference  to  the  master  to  ascertain  the 
uijury  suffered  by  him  from  the  non-performance  of  the 
c^ontract  alone,  seems  to  have  been  to  a  certain  degree 
discussed,  but  it  was  unnecessary  to  decide  it,  the  learned 
counsel  (Sir  Samuel  Roviilly)  who  took  the  decree  for  the 
X^laintiff,  having  been  afraid  of  taking  such  a  decree,  and 
^he   learned  Judge  (Sir  WiUiam  Grant)  having  distin- 
(piished  the  case  from  that  of  Greenaway  v.  Adains  (a), 
]>reviou8ly  decided   by  himself,  and   that  of  Denton  v. 
JStewart  (6),  decided  by  Lord  Kenyan,  and  in  Blore  v.  Sut- 
ton (c),    the  same  learned  Judge  (Sir    William  Grant) 
declined  to  make  any  such  decree,  and  it  is  quite  clear 
now  that  there  could  be  no  inquiry  for  damages  merely 
for  the  non-performance  of  the  contract. 


1865. 
Onions 

V. 

Cohen. 
Judgment, 


Except  GhcxUim  v.  Stone,  there  is  no  instance  of  a  con- 
tract being  delivered  up  to  be  cancelled,  unless  there  was 
fraud  in  obtaining  the  contract  itself.  As  to  the  practice, 
however,  relating  to  the  costs  in  a  suit  for  specific  per- 
formance, where  the  Bill  is  dismissed,  tlie  latest  autho- 
rities have  been  almost  uniform,  one  of  the  latest  being 
Maiden  v.  Fyson  (d),  in  which  Lord  Langdale,  upon  the 
Master  reporting  that  no  good  title  could  be  made,  decided 
that  the  only  course  was  to  dismiss  the  Bill  without  costs, 
the  purchaser  having  supposed  the  vendor  to  have  a  good 
title  when  the  contract  was  made,  and  having  found  that 


(a)  12  Yes.  395. 

(b)  17  Ves.  276. 
Todd  V.  Oee. 


In  note  to 


(c)  3  Mer.  237. 

(d)  9  Beay.  347. 
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he  had  not.  That  case  having  accordingly  been  dis- 
missed without  costs  and  without  prejudice  to  any  action 
at  law,  an  action  was  brought  {a),  and  it  was  there  held 
that  the  costs  of  the  suit  in  Equity  could  not  be  given  as 
damages,  it  having  been  assumed  that  the  Court  of 
Equity  would  have  dealt  effectively  with  the  costs,  and 
that  therefore  the  matter  must  be  taken  to  have  been 
disposed  of. 


In  Wood  V.  Scarth  (6),  which  came  before  me,  I  dis- 
missed the  Bill  (for  specific  performance)  on  account  of 
hardship  and  surprise  (though  without  fraud  on  the  part 
of  the  Plaintiff),  and  I  made  the  decree  without  costs  and 
without  prejudice  to  an  account  for  damages,  including 
the  question  of  the  costs  of  the  suit  in  Equity,  so  as  to 
relieve  the  Court  of  Common  Law  from  any  difficulty 
upon  the  question  that  the  Court  now  had  decided  upon 
the  merits  as  to  the  question  of  costs. 


If  in  the  present  case  a  decree  similar  to  that  ii 
Gwillim  Y.Stone  were  made,  it  is  not  very  easy  to  say  if  th 
contract  was  cancelled  how  an  action  could  be  broughl 
because  the  whole  thing  would  be  finished,  and  one  doei 
not  know  what  the  remedy  would  be. 


I  think  therefore  the  Plaintiff  would  not  be  entitled  to  ^ 
relief  upon  that  branch  of  his  Bill,  but  he  now  says  that  ^ 
he  is  ready  to  accept  the  contract  if  it  be  one  by  which    - 
the  lessor  is  bound  to  enter  into  an  absolute  covenant  in    - 
the  lease  for  quiet  enjoyment  against  all  the  world,  and  it   - 
appears  to  me  that  that  is  the  plain  meaning  of  the  cove- 
nant.    There  is  nothing  absurd  in  it     The  text-books  of^ 
conveyancers  show,  and  common  sense  also  seems  to  show, 
that  when  a  person  enters  into  an  engagement  to  take  a 


(a)   11  Q.  B.  292. 


(6)  2  K.  &  J.  33. 
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lease,  coupled  with  onerous  covenants  on  his  part  to  lay 
out  large  sums  of  money,  it  may  be  one  thing  for  him  to 
be  toldy  that  the  lessors*  title  cannot  be  produced,  and 
another,  that  he  is  to  enter  into  those  covenants,  relying 
upon  such  title  as  may  be  shown,  and  be  subject,  after 
expending  his  money,  to  be  deprived  of  the  property, 
after  having  been  only  a  year  or  two  in  possession.  In 
building  leases  an  absolute  covenant  is  by  no  means 
uncommon,  and  that  was,  I  think,  the  meaning  of  the 
parties  here. 
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Sir  H.  CaimSy  on  the  part  of  the  Defendant,  inter- 
posed, and  after  saying  that  the  counsel  for  the  Plaintiffs, 
Mr.  Giffardy  had,  upon  opening  the  case,  declared  that  he 
did  not  ask  for  specific  performance,  but  only  for  the 
delivering  up  of  the  contract,  submitted  that  the  case  had 
been  argued  on  the  Defendant's  part  upon  that  footing, 
and  that  the  Plaintiffs  should  not  be  allowed  to  make  a 
new  case. 

After  some  discussion, 

[The  Vice -Chancellor. — If  there  is  any  mistake  on 
the  part  of  counsel,  the  matter  had  better  be  re-argued. 
I  have  got  the  record,  and  I  cannot  dispose  of  it,  without 
dealing  with  both  branches  of  the  relief.  This  is  the 
case  made  by  the  Bill,  and  there  is  no  intimation  of  any 
abandonment  of  the  Plaintiffs'  case  there.] 


The  case  having  come  on  again. 

Sir  H,  Cairns,  Q.C. — The  question  of  covenants  was 
not  one  that  could  now  be  decided.  The  nature  of  the 
covenant  for  quiet  enjoyment  had  not  been  put  in  issue. 


Jan,  zoth, 
ArffumenU 


The  course  ought  to  be  to  give  specific  performance  of 
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Aiyumtnt. 


80  nuich  of  the  agreement  as  the  Defendant  coald  per- 
form, upon  the  terms  of  the  Plaintiffs  paying  the  costs  of 
suit. 

The  contract  was,  on  the  face  of  it,  one  to  demise  the 
whole  of  the  land,   including  the  under-surface,  but  it 
could  not  be   asserted  that  if  the  Plaintiffs  agreed  to 
take  the  Defendant's  title,  which  related  only  to  a  part  o^ 
the  land,  they  were  to  be  entitled  to  a  demise  of  the  whole^ 
or  to  a  covenant  adapted  to  such  a  demise. 


If  there  was  an  agreement  for  the  sale  of  White  Ac 
and  Black  AcrCy  and  title  could  only  be  made  to  Whit 
Acre,  the  purchaser  could  not  have  a  right  of  action 
law  for  Black  Acre,  which  was  not  conveyed. 


[The  Vice-Chancellor. — The  agreement  was 
execute  an  indenture,  exactly  according  to  the  contra^ 
Should  not  the  Plaintiffs  have  in  the  indenture  all  iLm. 
was  in  the  contract,  they  having  expended  money  on  ft^l 
faith  of  the  contract  ?] 


t. 

Bt 


Sir  H.  Cairns. — The  agreement  was  not  for  a  deedL  of 
covenant,  but  for  a  lease.  The  Plaintiffs'  attempt  wa^  io 
use  the  Court  for  obtaining  an  action  at  law. 

There  would  be  no  mutuality,  if  the  covenant  for  qtuci 
enjoyment  inserted  in  the  lease,  were  an  unlimited  cov^^- 
nant. 

Mr.  Qiffardy  Q.C.,  in  reply. 


The  agreement  was,  that  there  should  be  a  covenant 
on  the  part  of  the  lessor  for  quiet  enjoyment,  and  thai 
must  be  taken  to  mean  an  unqualified  covenant 
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The  Defendant  had  represented  himself  able  to  make 
thelease»  and  must  be  held  bound  to  make  good  his  repre- 
sentation. 

The  Court  in  many  cases  ordered  the  execution  of  a 
lease,  where  a  party  had  been  put  to  loss,  for  the  sole 
purpose  of  providing  him  with  a  remedy :  Mundy  v.  Jol- 
life  (a),  where  before  the  decree,  the  term  had  expired, 

and  yet  a  lease  was  ordered  to  be  executed ;  and  Vain  v. 

CoowhB  (6). 
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[The  Vice-Chancellor. — Sir  K.  Cairns  put  the  case 
of  an  agreement  to  purchase  White  Acre,  and  Black  Acre, 
and  that  the  Court  could  not  make  a  decree  for  both 
where  title  could  not  be  made  to  more  than  one  of  the 
two.  The  vendor  could  not  be  made  to  execute  a  con- 
veyance of  that  which  he  had  not.] 

Mr.  Oiffard. — If  the  Plaintiffs  were  put  to  damages, 
they  should  be  placed  in  such  a  position  as  to  recover 
them.  It  could  not  be  Equity  that  they  should  have  no 
remedy.  The  Defendant  should  offer  to  cancel  the  agree- 
ment and  make  good  all  damage  sustained  by  the  Plain- 
ti£b. 


Yice-Chancellor  Sir  W.  Page  Wood  : — 

I  have  already  expressed  my  opinion  upon  part  of  this 
case.  It  has  since  been  reargued  on  a  point  which  had 
not  been  fully  discussed.  The  Bill  prays  specific  per- 
formance of  the  agreement  of  the  21st  of  July,  1861,  for 


Feb.  ISfA. 
Judgm/tfU* 


(a)  6  M.  &  Or.  167. 


(5)  3  Sm.  &  G.  449. 
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the   execution  of  a   lease,  and  a   declaration   that   the 
Defendant  is  bound  to  prove  the  lessor's  title  to  the  pre- 
mises, including  the  mines,  and  in  the  alternative,  that  if 
the  agreement  cannot  be  performed,  then  that  it  may  be 
cancelled  without  prejudice  to  any  action  at  law.     I  have 
already  held  that,  notwithstanding  the  case  of  Gwillim  v. 
Stone,ihe  Plaintiff  is  not  entitled  to  a  decree  for  delivering 
up  the  agreement  to  be  cancelled ;  but,  having  regard  to 
the  terms  of  this  agi'eement,  I  intimated  my  opinion  that 
he  was  entitled  to  a  lease  in  such  terms  as  were  stipu- 
lated for  comprising  a  covenant  for  quiet  enjoyment.     On 
this  point  the  case  was  reargued,  it  being  conceded  that 
no  title  could  be  made  to  the  mines.     It  was  contended 
for  the  Defendant  that  it  would  be  unjust  to  compel  him 
to  enter  into  such  a  covenant,  when  it  was  known  that 
he  had  no  title  to  a  part  of  the  property.     This  argument 
at  first  struck  me  as  having  much  force.     The  Court  is 
not  in  the  habit  of  directing  a  conveyance  in  fee  to  a  pur- 
chaser with  absolute  covenants  for  title  when  it  is  known 
that  no  title  can  be  made.     But  this  is  a  very  different 
case.     It  is  an  agreement  for  a  lease  for  a  short  term  of 
years  in  a  rather  peculiar  form.    It  contains  a  proviso 
for  cesser  in  case  of  a  sale  within  a  year,  and  a  stipula- 
tion that  the  lessee  should  enter  into  certain  specified 
covenants,  including  covenants    to  repair,  and  that  the 
lessor  should  covenant  for  quiet  enjoyment.     The  agree- 
ment therefore  is  to  grant  a  lease  containing  certain  cove- 
nants, and  the  execution  of  such  a  lease  is  the  specific 
performance  which  is  sought. 


What  has  happened  is,  that  certain  mining  operations 
have  been  carried  on  beneath  the  surface  which  (as 
alleged  by  the  Plaintiff,  but  denied  by  the  Defendant) 
are  damaging  to  the  premises.  It  would  be  hard  on  the 
Plaintiff  to  subject  him  to  the  liability  to  make  good  this 
damage  under  his  covenant  to  repair.     There  is  no  con- 
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tract  that  there  may  not  be  perfect  enjoyment  during  the 
'whole  of  the  term  of  seven  years.  Possession  has  been 
taken  on  the  faith  of  having  a  covenant  for  quiet  enjoy- 
ment, and  if  what  the  Defendant  says  is  correct,  that  the 
damage  is  not  caused  by  the  mining  operations,  he  will 
suffer  nothing  by  reason  of  the  insertion  of  such  a 
covenant 
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But  if  it  should  happen  that  the  Plaintiff  cannot  have 
full  enjoyment,  the  only  question  will  be,  how  the  pre- 
mises are  to  be  put  into  repair  when  injured  by  the 
mining. 

This  presents  a  totally  different  question  from  that  to 
which  it  has  been  compared  as  an  agreement  to  sell  a 
piece  of  land  when  the  vendor  has  no  title  to  more  than  a 
part  of  it,  in  which  case  he  could  not  be  required  to  enter 
into  covenants  for  title  to  the  whole.  What  passed  in  the 
discussion  of  the  draft  seems  to  show  on  both  sides  some 
misapprehension  of  their  true  position  ;  but  justice  will  be 
done  to  both  parties  by  a  decree  for  execution  of  the 
lease.  There  are  numerous  cases  where  it  has  been  held 
no  objection  to  a  decree  for  the  execution  of  a  deed  that 
the  object  was  to  recover  damages  on  it  at  law.  Here  I 
give  the  Plaintiff  not  only  a  covenant  on  which  to  sue, 
but  the  actual  possession  of  the  property  to  which  he  is 
entitled.  The  indenture  of  lease  will  be  perfect,  and, 
the  question  is,  what  is  the  whole  substance  of  the  con- 
tract ?  In  this  case  it  is  the  enjoyment  for  seven  years, 
the  tenant  covenanting  to  repair,  and  the  landlord  for 
quiet  enjoyment.  There  is  no  reason  why  a  lease  should 
not  be  executed  under  which  the  landlord  will  have  to 
make  good  damage  to  such  an  extent  as  he  may  be  held 
liable  at  law. 
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Decbxx  ipeoific  perfonnftnoe.  Lease  to  be  ezeeoted  eonUining 
Bnoh  ooYenantB  as  are  mentioned  in  the  agreement,  and  to  be  dated 
the  2lBt  of  Jufy,  1B62 ;  both  parties  undertaking,  in  any  action  at 
law,  to  admit  that  the  lease  was  exeouted  on  snoh  date. 

No  costs  to  the  hearing. 


1865. 
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Practice— 

Abatement — 

JiaHror, 

Where  one  of 
three  residuary 
legatees,  co- 
PlaintiffB  in  an 
administration 
8uit»  died  before 
decree, — Held^ 
that  the  suit 
was  not  abated, 
and  revivor 
order  not  neces- 
sary. 

On  a  motion 
to  dismiss  for 
want  of  prose- 
cution under 
the  above  cir- 
cumstances.— 
Held,  that  the 
proper  order 
was  not  that 
Plaintiffs  should 
revive  or  the 
bill  be  dis- 
missed, but  that 
Phuntifis  should 
proceed  or  the 
bill  be  dismissed 
with  costs. 
Smith  V.  Hors- 
faJIU  24  Pea.,  not 
followed. 


HINDE  V.  MORTON. 

J_  HIS  Bill  was  filed  by  three   residuary  legatees  for 
administration.     One  of  the  co-Plaintififs  died,  and  no 
further  step  having  been  taken  for  more  than  two  years,, 
the  Defendant  moved  to  dismiss  for  want  of  prosecution^..^ 
and  the  Court  made  "the  usual  order."     The  minutesss—i 
were  given  out  by  the  Registrar  as  an  order  to  revive,  or^^ 
in  default,  that  thB  Bill  be  dismissed  with  c#6t8.     The 
Registrar  had  not  given  the  costs  of  the  motion,  that  not 
being  the  practice  on  an  order  to  revive.    The  suit ' 
subsequently  revived  and  proceeded  with. 


Mr.  Jessel,  for  the  Defendant,  now  moved-^ 

That  the  order  be  drawn  up  as  an  order  to  speed  th^ 
cause  or  dismiss,  so  as  to  carry  the  costs  of  the  formed 
motion. 

The  proper  order  would  have  been,  not  to  revive,  bu* 
to  proceed  on   pain  of  dismissal,  and  that  would  have 
been  with  costs.     Revivor  was  not  necessary,  because, 
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under  the  modem  practice,  the  remaining  residuary 
legatees  could  obtain  a  decree  ;  and  the  death  of  one  was 
no  abatement  The  case  was  analogous  to  that  of  Boddy 
r,  Kent  (a),  where  Lord  Eldon  held  that  the  death  of 
one  of  two  co-Plaintiffs  suing  on  behalf  of  all  creditors, 
was  not  an  abatement.  Moreover,  even  if  the  order  was 
for  revivor^  there  ought  to  be  costs  under  the  circum- 
stances. 
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He  also  cited  Lever  v.  Heritage  (6) ;  Hughes  v. 
Lewis  (c) ;  Chichester  v.  Hunter  (d) ;  Seton  on  De- 
crees. 

Mr.  W.  Pearson  {amicus  curia)  mentioned  the  case  of 
Smith  y.  HorsfaU  (e),  where  the  Master  of  the  Rolls  had 
lield  that  the  death  of  a  co-Plaintiff,  under  similar  cir- 
cumstances, abated  the  suit ;  and  Ure  v.  Lord  (/),  where 
Viob-Chancellor  Kindebsley  had  followed  (without 
ipprcmng)  that  decision. 

Mr.  JesseL — In  Smith  v.  HorsfaU,  the  authorities 
'Were  not  cited^  and  there  was  no  argument. 

Mr.  fF.  W.  Cooper,  for  the  Plaintiffs  :— 

The  order  to  revive  is  right ;  and,  in  such  cases,  the 
Ovariable  practice  is  to  give  no  costs. 

Smner  ▼.  Deaven  {g) ;  Holcombe  v.  Trotter  (h). 


(a)  1  Mer.  361. 
(h)  6  Jnr.  215. 
{e)  Johns.  696. 
(iQ  8  Bea.  491. 
(•)  34  Bm.  381. 


{/)  13  W.  R.  41. 
(g)  16  Bea.  30. 

(A)  1  Coll.  664.;    Seton   1278; 
Morgan,  Order  32,  role '4,  note. 

B  B  2 


370 


CASES  IN  CHANOERY. 


1866. 


February  nth. 
Judgment, 


ViCE-CuANCELLOR   SiR  W.    PaGE    WoOD  : 

I  have  referred  to  the  Registrar's  book,  and  I  find  that.^ 

the  order  made  on  the   motion  to  dismiss,  is  entered 

simply  as  the  usual  order ;  and  that,  in  an  ordinary  cas( 
of  a  motion  to  dismiss  for  want  of  prosecution,  would  h 
to  put  the  Plaintiffs  on  terms  to  speed  the  cause,  or,  it^ 
default,  to  dismiss   the  Bill   with   costs,    the  PlaintiCj 
paying  the  costs  of  the  motion. 


Ws 


In  the  case  of  an  order  to  revive,  or,  in  default,  to 
dismiss,  the  usual  order  does  not  give  costs. 


X-^al 


^ 


With  respect  to  the  present  case,  there  is  a  decision  in 
Smith  V.  Horsfall,  pronounced  apparently  without  much 
discussion,  by  the  Master  of  the  RoUs^  and  somewhat 
reluctantly  followed  by  Vice- Chancellor  Kinderaley^  in 
Ure  V.  Lord,  to  the  effect  that  when  one  of  several 
residuary  legatees,  being  co-Plaintiffs,  dies,  the  suit  is 
abated,  and  revivor  necessary,  notwithstanding  the  new 
procedure  of  the  Court,  under  which  one  residuaiy 
legatee  may  obtain  a  decree  without  making  the  others, 
parties.  There  appears  to  be  some  distinction  betweeu^iiK'^n 
that  case  and  the  case  of  two  creditors  co-Plaintiffs^  .^aT^y 
which  was  relied  on  as  analogous.  Still  Lord  Redes^'^^^' 
dale's  test  of  an  abatement  is,  that  the  Plaintiff  canno^^i^  oi 
proceed  to  a  hearing  for  want  of  proper  parties;  andE^dj 
according  to  the  modem  practice,  the  remaining  Plain^ciHi- 
tiffs  in  this  case  could  have  obtained  a  decree,  thougrT'^gi 

not  simpliciter,  because    the   death   of  the  co-PIaintir Iff 

would  be  a  fact  necessary  to  be  notified  in  some  way,  i  — ^ 
order  that  notice  of  the  decree  should  be  served  on  \SSjs 
legal  personal  representatives. 


In  this  case  I  cannot  fix  the  Plaintiffs  with  costs,  bat 
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must  make  the  Defendant's  costs,  costs  in  the  cause.  For 
the  future,  however,  I  think  the  proper  course  will  be, 
under  such  circumstances,  not  to  order  the  suit  to  be 
revived,  though  the  decease  of  the  co-Plaintiff  should  be 
marked. 


Judgment. 


BAILEY  V.  BIRCHALL.  _i25L- 

BARNES  V.  RATCLIFFE.  Jan.  uth. 

BAILEY  V.  RATCLIFFE.  o>^,-&McUm', 

Litn — AUomeyM 

TAct. 
HIS  was  a  Petition  by  a  Solicitor,  to  have  it  declared  f^titl^Xder 
that  he  was  entitled  to  a  charge  upon  property  preserved  28  and  24  Via 
in  the  first  of  the  above  suits,  for  the  costs  of  the  parties  charge  upon 
Por  whom  he  had  acted  as  solicitor  in  such  suits  respec-  ^^^"^orpr©- 
ively-     The  facts  were  as  follows :—  wrtT^f ^Se 

litigation  by 
Joseph  Barnes  duly  executed  his  will,  dated  the  13th  covered  or  pr«- 
f  December,  1859,  and  thereby  gave  annuities  of  £300  ^tive^SThia 
ad  J6820  for  the  separate  use  of  his  daughter,  Mary  client's  interest 

in  the  property, 

bailey  (one  of  the  Plaintiffs  in  the  first  and  third  suits,  and  although 
ad  a  Defendant  in  the  second  suit),  and  legacies  to  her  the^iatter^haa 
lildren,  Catherine  Higson  and  George  Bailey ;   and  he  J^^'^^J^ 
Bvised  and  bequeathed  his  residuary  real  and  personal  therein. 
itate   to   Joseph  BirchaU,   John  Ratcliffej  and  Robert 
htekworthf  upon    trust  to  divide  the  ultimate  residue 
cnong    his    son  Edward  and   other  persons;    and   he 
ppointed  Joseph  BirchaU,  John  Ratcliffe,   and  Robert 
yuekwortht  executors.    He  also  executed  a  codicil,  not 
iflterial  to  this  point. 

The  testator  died  on  the  8th  of  May,  1861,  and  a  few 
lays  afterwards  the  executors  advertised  his  household 
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effects  for  sale  by  pablic  aaction,  without  having  proved 
the  will;  against  which  proceedings  were  instituted  in 
the  Court  of  Probate,  for  the  purpose  of  trying  the 
validity  of  the  will  and  codiciL 

Under  these  circumstances,  John  BaUey^  and  Mary, 
his  wife,  the  above -named  legatee,  on  the  28th  of  May, 
18G1,  filed  their  Bill  in  the  first  suit  against  the  execu- 
tors and  next  of  kin  of  the  testator  (other  than  Mary 
Bailey)  f  praying  for  a  receiver  of  the  personal  estate 
pending  the  litigation  in  the  Court  of  Probate ;  and  for 
an  injunction  restraining  the  Defendants  from  selling  or 
otherwise  dealing  with  the  testator's  estate  in  the  mean- 
time. 


On  the  20th  of  May,  1861,  an  interim  order  was  made 
in  this  suit,  to  prevent  the  threatened  sale ;  and  subse- 
quently, in  June,  1861,  an  order  for  appointing  a  receiver 
was  made,  by  consent  of  all  parties,  in  order  to  preserve 
the  personal  estate  of  the  testator  pending  the  litigation 
as  to  the  probate  of  his  will. 

The  will  was  shortly  afterwards  established,  and  pro- 
bate granted  to  John  Ratcliffe  and  Robert  Duekwarthg 
BirchaU  having  renounced  and  disclaimed. 

On  the  31st  of  October,  1861,  Edward  Barnes  filed  the 
Bill  in  the  second  suit  for  the  administration  of  the  real 
and  personal  estate  of  the  testator. 


Shortly  afterwards,  and  without  any  knowledge  of  the^^ 
institution  of  the  second  suit,  Mary  Bailey  and  Qeorger- 
^"''-'w.  her  son,  by  John  WiUiam  Higginbotham^  their— 
^i/iAnn    and  Catherine,  hia  wife^ 
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for  the  administration  of  the  same  real  and  personal 
estate ;  praying,  amongst  other  things,  that  the  said  suit 
might  be  taken  to  be  supplemental  to  the  first  suit,  and 
that  the  receirer  appointed  in  that  suit  might  be  appointed 
receiver  in  this  (the  third)  suit  also. 

A  decree  for  administration  was  made  by  consent  in 
the  second  suit ;  and  shortly  afterwards,  on  the  27th  of 
Febraary,  1862,  an  order  was  made  in  all  three  suits  (on 
the  motion  of  Edward  Barnes^  the  Plaintiff  in  the  second), 
that  all  further  proceedings  in  the  first  and  third  suits 
&honld  be  stayed,  and  that  it  should  be  referred  to  the 
taxing  master  to  tax  the  costs  of  all  parties  of  those 
^oits  (Bailey  v.  Birchall  and  Bailey  y.  Ratcliffe)  as  be- 
'fcween  solicitor  and  client,   and  that  such  costs,  when 
"fcaxed,  should  be  paid  by  the  Defendants,  Ratcliffe  and 
JDuckworth,  to  the  several  parties  aforesaid,  out  of  the 
flUisets  of  the    testator,  and  that   they  should  be   al- 
lowed   the    same    on    passing    their   accounts   in    the 
eeoond  suit. 

On  the  15th  of  April,  1862,  John  Bailey  was  adjudged 
Imnkmpt,  and  Ratcliffe  and  Duckworth  were  appointed 
creditors'  assignees  of  his  estate. 

John  Bailey  had  been  indebted  to  the  testator  in  his 
lifetime  in  a  considerable  sum,  which  still  remained  un- 
paid, and  Ratcliffe  and  Duckworth  claimed  a  right  to  set 
off  the  amount  of  the  debt  against  the  costs  of  John 
Bailey^  which  were  payable  by  them  in  accordance  with 
the  last  stated  order. 
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The  Petition  stated  these  facts,  and  that  the  Petitioner, 
John  Hargreavea  Kay^  had  been  and  had  acted  as  the 
solicitor  of  John  Bailey  in  the  suits,  and  that  no  part  of 
the  costs  incurred  in  them  had  been  paid  to  him,  and 


374 


1865. 

BAir^T 
I'. 

BiRCHALL. 

Barnes 

V. 
RATCLirFl. 

Bailet 

V. 

Ratolbpfs. 
St(UemenU 


CASES  IN  CHANCEEY. 

prayed  for  a  declaration  that  the  Petitioner  was  entitled 
to  a  charge  upon  the  personal  and,  if  necessary,  the 
real  estate  of  Joseph  Barnes,  the  testator,  for  the  costs 
as  between  solicitor  and  client  of  the  said  John  Bailey  in 
all  the  suits ;  and  also,  if  necessary,  for  the  like  costs  of 
the  other  parties  for  whom  he  (the  Petitioner)  had  acted 
as  solicitor  in  these  suits  respectively,  and  that  such  costs 
might  be  raised  and  paid  to  him. 


ArffumenL 


Mr.  Bolt,  Q.C.,  and  Mr.  Kay,  for  the  Petitioner. 


Even  before  the  Act  (a),  a  solicitor's  lien  for  costs  was 
not  lost  by  the  client's  releasing  them. 

If  property  (before  the  Act)  had  been  recovered  or  pre- 
served in  a  suit,  no  act  of  the  client  could  destroy  his 
solicitor's  right  to  his  costs;  and  this  principle  must  apply 
to  acts  of  the  client  not  only  after  but  also  before  the  Uti- 
gation. 

The  Act,  sec.  28,  empowers  the  Court  or  Judge  to 
declare  a  solicitor  employed  to  prosecute  or  defend  any 
suit,  matter,  or  proceeding  in  any  Court  of  justice, 
entitled  to  a  charge  upon  the  property  "recovered  or 
preserved  through  the  instrumentality  of  such  solicitor," 
for  the  taxed  costs,  charges,  and  expenses  of  or  in 
reference  to  such  suit,  matter,  or  proceeding. 


In  the  present  case,  the  property  upon  which  a  charge 
is  asked  for,  was  preserved  through  the  proceedings 
taken  in  the  first  suit.  This  is  allowed  to  have  been 
the  fact,  as  the    order  of  June,   1861,  for  the  appoint- 

(a)  23  &  24  Vic.  cap.  127. 
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Dent  of  a  receiver  was  made  with  consent  of  all  par- 
ies to  that  suit,  and  the  inference  from  such  consent 
Dost  be,  that  that  suit  was  necessary  for  the  preserva- 
ion  of  the  property  in  question ;  and  such  inference  is 
lot  affected  by  the  circumstance  that  it  subsequently 
>ecame  unnecessary  to  act  upon  the  order  by  appointing 
i  receiver. 

The  Act  gives  the  solicitor  a  charge  upon  the  entire 
property  recovered  or  preserved,  and  not  merely  upon 
ihe  client's  portion  of  it.  It  is  not  even  necessary  that 
he  client  should  have  any  interest  whatever  in  the  pro- 
perty. This  is  the  case  irrespective  of  the  Act,  for  in 
he  instance  of  a  suit  by  a  simple  contract  creditor  for  a 
ivision  of  his  debtor's  estate,  he  is  entitled  to  his  costs, 
Ithough  in  the  result  no  portion  of  the  assets  remains 
ir  distribution  amongst  the  class  of  simple  contract 
reditors. 
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In  White  v.  Pearce  (a),  it  was  held  that  a  compromise 
GFected  between  the  parties  did  not  displace  the  lien  of 
le  Plaintiff's  solicitor  for  his  costs,  and  the  Plaintiff 
nd  Defendant,  who  were  parties  to  the  compromise, 
rare  declared  personally  liable  to  pay  the  amount  when 
axed. 

The  attachment  of  a  client  by  his  solicitor  does  not 
mder  the  I  &  2  Yict.  c.  110  (s.  16),  release  the  latter's 
ien  for  his  costs. 

Nor  is  the  lien  of  a  solicitor  affected  by  the  fact  that 
the  order  of  the  Court  directing  costs  to  be  paid,  orders 
them  to  be  paid  to  the  client  personally  (as  was  done  in 
the  present  case,  by  the  order  of  the  27th  of  February, 


(a)  7  Hare,  276. 
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1862),  without  reserving  the  right  of  the  solicitor.    Ex 
parte  Bryant  (a) ;  Lloyd  v.  Mason  (Jb). 

The  solicitor's  right  to  his  costs  is  eqaivalent  to  that 
of  a  person  to  ivhom  an  assignment  has  been  made  for 
valae.  Any  other  person  having  notice  of  the  assign- 
ment, takes  subject  to  it. 

Mr.  Willcock,  Q.C.,  and  Mr.  JT.  Prendergast,  for  the 
Bespondents,  John  Batcliffe^  Robert  Duckworthf  and 
Edward  Barnes : — 


In  the  ordinary  case  of  money  being  due  by  a  person 
claiming  costs,  he  is  not  allowed  his  claim  except  sub- 
ject to  set-off. 

The  cases  cited  on  the  other  side  only  show  that 
where  a  lien  has  once  attached,  it  will  not  be  defeated  by 
subsequent  circumstances ;  here  the  question  is,  whether 
it  has  ever  attached  at  all,  inasmuch  as  the  client,  Mr. 
Bailey f  never  had  any  interest  in  the  subject-matter  of 
the  litigation. 

The  statute  does  not  apply  to  such  a  case  as  the 
present.  This  suit  {Bailey  v.  BirchaU)  is  not  a  suit  for 
the  preservation  of  property.  Is  it  preservation  to  keep 
it  out  of  the  hands  of  the  persons  to  whom  the  testator 
entrusted  it  ? 

[Vice-chancellor. — But  we  must  assume  that  suit  to— 
have  been  rightly  instituted,  as  the  costs  of  appointing  lu^ 
receiver  were  ordered  to  be  paid  out  of  the  estate,  bjr* 
consent  of  all  the  parties.] 


(a)  1  Madd.  40. 


(6)  4  Hare,  132. 
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Mr.  WtUcock. — Mr.  Bailey,  as  Plaintiff  in  the  first  suit, 

made  a  claim  to  set  aside  the  will,  in  total  opposition  to 

the  testator's  wishes.     Besides,  no  receiver  was  ever 

appointed,   although  an   order  to   that   effect  was  ob- 

teined. 

Mr.  JBai^  ought  to  be  considered  as  a  total  stranger. 
Ihe  property  was  not  benefited,  and  the  gentleman  in 
question  was  not  in  a  position  to  communicate  any  right 
"^o  his  solicitor. 
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The  Petitioner  might  have  asked  for  a  charge  such  as 

low  prayed  at  the  time  when  the  order  for  the  receiver 

made.     No  order  giving  such  a  charge  was  then 

lade.    Why  should  there  be  one  now  ?    If  the  Peti- 

"Uoner  had  at  that  time  applied  to  his  client,  Mr.  Bailey^ 

'Mot  the  payment  of  his  costs,  the  latter  might  have  paid 

"fthem.     Now  a  bankruptcy  is  alleged  to  have  intervened 

-^o  prevent  their  payment  in  the   ordinary  and  proper 

anode.    It  would  be  a  dangerous  precedent  to  make  the 

order  asked. 


As  to  the  costs  of  the  petition,  and  the  present  appli- 
cation, they  must  in  any  event  be  borne  by  the  Petitioner 
himself. 


Mr.  Bolt,  in  reply : — 

Mr.  Bailey  had  a  right,  in  respect  of  his  wife,  to  main- 
tain^  and  he  did,  in  support  of  that  right,  maintain  the 
first  suit.  But  even  if  this  had  not  been  so,  the  order 
directing  the  appointment  of  a  receiver  was  made  by 
consent.  The  fact  that  no  appointment  was  made  under 
that  order,  does  not  affect  the  question.  The  proceed- 
ings with  that  object  were  correct,  as  far  as  they  went. 
The  order  was  of  great  value  as  protecting  the  property. 
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although  no  appointment  was  in  fact  made.  The  Re- 
spondent's argument  in  this  respect  would  imply  that 
such  an  order  of  this  Court  is  not  protective ;  but  it  must 
be  taken  to  be  so  in  its  very  nature  ;  and  the  Court  has 
decided  that  the  order  was  rightly  obtained,  for  it  has 
ordered  the  Plaintiff's  costs  of  it  to  be  paid  out  of  the 
estate. 

It  is  not  necessary  in  any  case,  in  order  to  bring  the 
Act  to  bear,  that  any  certain  amount  of  pounds,  shillings, 
and  pence  shall  have  been  preserved. 


No  time  is  fixed  within  which  a  solicitor  is  bound  to 
make  his  application,  provided  only  he  does  so  before  the 
money  or  property  has  been  paid  away  or  distributed,  or 
an  order  to  that  effect  has  been  made. 


Vice- Chancellor  Sir  W.  Page  Wood  : 


Judgment.  It  is  now  too  late  to  try  the  point  raised  in  this  case. 

Even  were  I  to  assume  that  the  Plaintiff  (Bailey)  in  the 
first  suit  wrongly  claimed  an  interest  in  the  property  in 
question,  he  yet  did  so  with  such  a  show  of  right  as  to 
authorise  the  appointment  of  a  receiver  and  the  pay- 
ment of  the  costs  of  that  appointment  out  of  the  estate. 
It  is  plain  tliat  he  either  had  an  interest  in  the  property 
himself  (in  right  of  his  wife),  or  had  acquired  it  as  acting 
on  behalf  of  everybody  concerned,  and  that  they  adopted 
the  proceedings  by  consenting  to  the  order  directing  the 
appointment  of  a  receiver.  The  order  of  February, 
1 862,  directs,  it  is  true,  that  the  costs  of  the  different 
parties  referred  to  in  it  should  be  paid  to  them,  not  to 
their  solicitors,  as  would  have  been  the  case  had  the  fund 
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out  of  which  payment  was  to  be  made  been  in  Court ; 
but  this  may  have  arisen  from  the  fact  that  the  fund  was 
outstanding,  or  may  have  been  a  mere  oversight.  The 
claim  of  set-off  should  have  been  insisted  upon  before, 
and  if  allowed,  ought  to  have  been  directed  in  the  order 
of  February,  1862.  The  Court  should  not  encourage 
suits  to  appoint  a  receiver,  or  declare  generally  that 
because  property  has  been  secured  the  person  securing  it 
is  to  be  entitled  to  a  lien  for  the  costs  of  doing  so, 
although  the  receiver  may  be  found  to  be  unnecessary ; 
"but  in  this  case  the  order  of  Jime,  1861  (directing  the 
appointment  of  a  receiver),  shows  that  the  property  was 
preserved  for  all  parties,  that  order  having  been  made  by 
consent.  In  such  cases  as  the  present,  the  Act  gives  a 
lien,  and  it  would  be  dangerous  to  say  that  where  pro- 
perty is  secured  for  all  parties  a  solicitor  should  be 
deterred  from  taking  steps  beneficial  to  every  one, 
l)ecause  his  client,  on  taking  the  accounts,  may  turn  out 
to  be  a  debtor  to  the  estate  in  question  in  the  particular 
suit. 


1865. 


Barnes 

V. 

Ratoliffx. 
Bailet 

V, 

Batcliffs. 
JudgmmU, 


The  Legislature  gives  the  solicitor  a  lien  on  the  fund 
secured,  irrespective  of  his  client's  interest.  As  an  illus- 
tration of  the  principle,  I  may  refer  to  the  case  of  a 
simple  contract  creditor,  who  independently  of  any  sta- 
tute, if  he  institutes  a  suit  for  the  administration  of  his 
creditor's  estate^  is  entitled  to  his  costs^  in  consequence  of 
having  taken  steps  to  recover  the  property,  although  in 
the  result  no  part  of  the  assets  is  applicable  to  the  satis- 
faction of  his  claim,  and  that  of  other  creditors  in  the 
same  degree. 


The  Petitioner  must,  therefore,  be  declared  to  be  en* 
titled  to  a  charge  upon  the  estate  of  the  testator,  Joseph 
Barnes,  for  what  is  due  to  him  in  respect  of  his  costs 
against  the  several  parties  mentioned  in  the  order  of  the 
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Barnes 

V, 

Ratclifte. 
Bailkt 

V, 
RATCLirFX. 

Jmdgw^aU, 


27th  of  February,  1862,  for  whom  he  acted  as  solicitor 
respectively,  and  that  without  any  liability  to  a  set-off  in 
respect  of  the  debt  of  John  Bailey  in  the  pleadings 
named,  and  let  the  costs  by  that  order  directed  to  be 
taxed  and  paid,  be  taxed  and  paid  accordingly.  The  costs 
of  the  Respondents  of  the  present  application  to  come 
out  of  the  estate.    No  order  as  to  the  Petitioner's  costs. 


1863. 
Dee.  Sth,  9th, 

nth. 

Bankruptcy — 
Fra%KluleiU 
J^fejerenct— 


GOODRICKE  V.  TAYLOR. 


B 


ILL  to  set  aside  a  mortgage. 


The  bankrupt  was  a  saddler  at  Wolverhan^ton,  and 
carried  on  his  business  there  in  a  house  of  which  he  was' 
himself  the  owner.     The  saddlery  business  was  a  small 


The  Plaintiffs  were  the  assignees  in  bankruptcy  of  one 
'Augment of  Thomos  WHsoTiy  and  the  Bill  alleged  that  the  mortgage 

oolvcticy» 

Although  a        sought  to  be  impeached  was  executed  under  circum- 

mor^iage  given  stances  which  rendered  it  invalid  as  a  fraudulent  prefer- 
on  toe  eve  of  * 

bankruptcy  to     ence  in  contemplation  of  bankruptcy. 

secure  an 
antecedent  debt 
18  not  void  as  a 
fraudulent 
preference  if 
made  under 
pressure  ;  yet 

the  mortgage's  country  busiuess,  producing  somewhat  less  than  £100 
entering  mto      ^  y^^ .  ^j^  j^  ^j^  proved  that  at  the  date  of  the  mort- 

poflseesion  . 

would  be  imme-  gage  in  question  his  whole  property  consisted  of  this 
it  impossible  f^  house  and  about  two  acres  of  land,  stock-in-trade  to  the 
S!,^J^^*SI*^'     extent  of  about  £10,  furniture  worth  about  £20,  and  book 

to  carry  on  '  ' 

business,  it  is      debts  of  the  nominal  value  of  £103. 

an  act  of  bank- 
ruptcy as  being 
"an  assignment  of  the  mortgagor's  solvency." 

It  makes  no  difference  in  the  application  of  this  rule  that  the  mortgagor  was  liahls  as 
surety  only,  if  it  be  clear  from  the  surrounding  circumstances  that  the  prindpals  were 
known  by  him  to  be  unable  to  pay. 

Semble, — It  is  immaterial  whether  the  debt  for  which  the  mortgage  is  given  was  or  not 
recoverable  at  law  at  the  time. 


CASES  IN  OHANOEEY. 

The  bankmpf  s  son,  John  Evans  Wilson,  carried  on 
basiness  as  a  timber  merchant  at  Bridgenorth,  in  partner- 
ship with  one  T.  F.  Perry,  under  the  firm  of  Perry  d 
WiUon.  This  firm  had,  in  the  year  1858,  become  in- 
debted to  one  John  Wilson  to  the  extent  of  £400,  which 
was  secured  by  the  promissory  note  of  T.  F.  Perry ^  J.  E. 
WiUon,  and  John  Perry  (the  father  of  T.  F.  Perry),  dated 
the  80th  December,  1868. 
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The  firm  was  unfortunate  in  trade,  and  became  very 
embarrassed  in  their  circumstances,  and  on  the  1st  June, 
I860,  their  account  at  their  bankers  was  overdrawn  to  a 
considerable  amount  On  that  day  a  joint  and  several 
promissory  note  for  £2,000  was  given  to  the  bankers  (the 
Plaintiff  Ooodricke's  firm)  to  secure  the  floating  balance 
of  this  account.  This  note  was  signed  by  J.  E.  Wilson, 
r.  F.  Perry,  John  Perry,  and  the  bankrupt.  The  said 
banking  account  was  never  "  rectified/'  but  the  note  was 
renewed  from  time  to  time  by  the  same  persons ;  the  last 
renewal  bearing  date  the  13th  March,  1861 ;  and  at  the 
date  of  the  bankruptcy  there  was  a  balance  largely  ex- 
ceeding jG1,000  due  to  the  bankers,  and  secured  by  this 
note. 

The  debt  of  £400,  due  to  John  Wilson,  not  having 
been  paid,  the  parties  applied  to  the  bankrupt  to  join 
in  the  security,  and  he  accordingly,  in  the  month  of 
Februaryi  1861,  signed  his  name  at  the  foot  of  the  note 
securing  it. 

The  Defendants  asserted  that  this  was  done  with  a 
view  to  render  himself  liable  on  the  note  as  surety,  and 
that  cTioAn  Wilson  forebore  to  press  the  principal  debtors  on 
the  fiedth  of  this  additional  security. 


In  the  year  1860  the  firm  of  Perry  d  Wilson  purchased 
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some  timber  of  the  Defendant  Taylor  for  the  stun  of 
£650,  and  the  purchase-money  not  having  been  paid,  a 
joint  and  several  promissory  note  of  T*  F.  Perry,  J.  E. 
Wilsotif  and  John  Perry,  was  given  to  secure  the  amount. 
This  note  became  due  in  the  beginning  of  1861,  and  the 
makers  proposed  to  renew  it,  but  by  that  time  it  had 
come  to  Taylors  knowledge  that  the  firm  of  Perry  <t 
Wilson  was  in  bad  circumstances,  and  he  refused  to 
accept  the  renewal  or  to  give  any  further  time  for  pay- 
ment, unless  the  bankrupt  would  join  in  the  security. 
This  he  consented  to  do,  and  accordingly  on  the  26th 
January,  1861,  a  renewed  promissory  note  for  this  J6650 
was  given  to  Taylor,  of  which  both  the  Wilsons  and  both 
the  Perrys  were  makers. 


In  April,  1861,  the  makers  of  this  note  sent  a  renewed 
note  for  tlie  like  amount  to  Taylor,  and,  according  to 
the  Plaintiff,  he  accepted  the  same,  and  consented  to  give 
the  further  time  asked;  but  Taylor  denied  this,  and 
maintained  that  he  had  refused  to  accept  the  note,  and 
had  required  some  further  security. 

Evidence  was  gone  into  in  considerable  detail  to  show 
the  nature  of  tlie  negotiations  which  then  took  place  be* 
tween  the  parties,  from  which  it  appeared  that  both  John 
Wilson  and  Taylor  had  required  their  debts  to  be  secured 
by  mortgage,  and  that  John  Wilson  in  particular  had  said, 
that  if  some  tangible  security  were  not  given,  the  firm  of 
Perry  dt  Wilson  would  be  **  sold  up." 


At  the  same  time  J,  E.  Wilson  represented  to  his  fietther 
tliat  if  time  were  given  they  would  be  able  to  pay  not 
merely  the  sum  to  be  due  on  the  mortgage,  but  also 
£2,000  to  the  bank,  so  as  to  free  him  (the  father)  from  all 
liability  on  account  of  the  engagements  of  the  firm. 


CASES  IN  CHANCERY. 

Under  these  circumstances  the  bankrupt,  on  the  80th 
April,  1861,  agreed  to  give  a  moilgajze  to  secure  these 
debts,  and  by  an  indenture  dated  the  0th  of  May,  1861, 
and  made  between  Thomas  Wihon  (the  bankrupt)  of  the 
first  part,  T.  F.  Perry  and  J,  E.  Wilson  of  the  second  part, 
Taylor  of  the  third  part,  John  Wilson  of  the  fourth  part, 
and  Taylor  and  John  Wilson,  of  the  fifth  part,  all  the 
aforesaid  real  property  of  the  bankrupt  was  conveyed  to 
Taylar  and  John  Wilson  by  way  of  mortgage  to  secure  the 
repayment  of  the  sum  due  on  the  said  two  promissory 
notes,  as  well  as  of  a  sum  of  £d  due  to  Johri  Wilson  for 
arrears  of  interest  on  the  note  held  by  him,  and  £4 1 ,  the 
amoant  of  a  further  debt  due  from  Perry  cf  Wilson  to 
John  Wilson,  making  in  all  £1,100. 

On  the  4th  July,  1861,  the  bank  recovered  judgment 
on  the  promissory  note  for  £2,000,  which  had  been  dis- 
honoored. 

On  the  6th  July,  1861,  Thomas  Wilson  was  adjudicated 
a  bankrupt  on  the  petition  of  Taylor,  and  the  Plaintiffs 
were  appointed  Ids  assignees. 

The  only  debts  proved  under  the  bankruptcy  were  the 
sums  due  to  the  bank,  John  Wilsony  and  Taylor,  respec- 
tively>  and  some  small  trade  debts  to  the  amount  of 
£67  :  13».  :  4d. 
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The  mortgaged  property,  having  been  put  up  for  sale 
by  the  mortgagees,  and  bought  in  at  a  sum  less  than 
the  amount  of  the  mortgage  debt,  was  claimed  by  the 
assignees;  and  this  claim  being  resisted,  the  present  Bill 
was  filed  against  Taylor  and  John  Wilson,  praying  that 
the  mortgage  might  be  set  aside :  first,  as  a  fraudulent 
preference ;  secondly,  as  an  act  of  bankruptcy. 

Before  the  cause  could  be  brought  to  hearing,  John 
VOL.  n.  0  0 
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Wilson  died,  and  liie  suit  had  been  reyived  against  his 
QooDBioKB      representatives. 

Taylor. 

,  The  cause  now  came  on  for  Hearing. 

Argumeni, 


Sir  Hugh  Cairns,  Q.C.,  and  Mr.  JS.  K,  Karslake,  for 
the  Plaintiffs  :— 

This  mortgage  is  void  as  a  fraudulent  preference  on 
the  part  of  the  bankrupt.  He  clearly  wished  to  protect 
the  parties  with  whom  his  son  had  trade  relations,  rather 
than  the  bankers  from  whom  they  had  not  so  much  to 
expect.  There  is  no  pretence  for  saying  that  there  was 
any  pressure;  at  least  anything  which  this  Court  can 
regard  as  pressure.  It  is  not  alleged  that  either  Taylor 
or  John  Wilson  threatened  or  intended  to  take  any  pro- 
ceedings against  the  bankrupt;  the  only  threat  of  any 
kind  which  was  made  was  the  statement  that  Perry  and 
Wilson  would  be  sold  up,  which  was  directed  solely 
against  a  third  party. 

So  far  as  the  bankrupt  was  concerned  the  whole 
transaction  was  purely  voluntary.  The  attempt  to  alter 
the  note  for  d6400  from  a  note  by  the  three  into  a  note 
by  the  four  was  void  as  a  fraud  on  the  Stamp  Laws,  and 
if  intended  to  operate  as  a  guaranty  was  invalid  for 
want  of  a  suflBcient  note  in  writing  of  the  agreement. 
Thus  there  was  no  debt  due  from  the  bankrupt  to  John 
Wilson  at  all,  for  the  £d  arrears  of  interest  fell  along 
with  the  principal  money,  and  it  could  not  be  asserted 
that  the  bankrupt  was  ever  in  any  manner  liable  for 
the  ^641. 

In  the  case  of  the  £650,  moreover,  there  was  no  debt 
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which  could  be  enforced  against  the  bankrupt,  as  Taylor 
had  in  his  hands  the  renewed  bill,  which  he  had  accepted 
in  payment  of  the  debt,  and  which  was  then  still  current. 

Besides,  the  mortgage  was  in  itself  an  act  of  bankruptcy : 
it  was  substantially  an  assignment  of  all  the  bankrupt 
had  in  the  world.  The  exception  of  the  dElO  stock-in- 
trade,  and  the  few  book  debts^  did  not  save  him  from 
absolute  and  hopeless  insolvency  when  the  shop  and  land 
were  gone  :  Ex  parte  Bland  (a) ;  Ex  parte  Bayley  (6) ; 
Stanger  v.  WUkina  (c) ;  Carr  v.  Burdiss  {d). 

Mr.  Bolt,  Q.C.,  and  Mr.  G.  N.  Colt,  for  the  Defendant, 
were  directed  to  confine  their  arguments  to  the  second 
point : — 

The  test  is  whether  the  trader  has  or  not  assigued  his 
estate  to  such  an  extent  as  to  incapacitate  him  from 
following  his  trade.  Here  no  part  of  the  property  which 
the  bankrupt  required  for  the  purposes  of  his  trade  as  a 
saddler  in  a  small  country  town  has  been  assigned.  Such 
a  man  requires  little  or  no  stock-in-trade,  as  he  probably 
never  makes  any  harness  for  sale  out  of  stock,  but  merely 
executes  orders. 

This  is  merely  an  assignment  by  way  of  security,  which 
differs  much  from  an  absolute  assignment :  Johnson  v. 
Fe8enm€yer{e). 

[TheViCE-CHANCELLOR  referred  toStcwartv.Moodyif).] 

Mr.  Colt, — The  creditor  is  entitled  to  use  the  greatest 
diligence  against  his  debtor. 
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(a)  6  D.  M.  G.  757. 
{b)  3  D.  M.  G.  534. 
(e)  19  Beav.  626. 
(lO  1  C.  M.  £.  443. 


{e)  25  Beav.  88:  s.  c,  3  De  G. 
&J.  13. 
(/)  1  C.  M.  R.  777. 
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OASES  IN  CHANCERY. 
Vice-Chancellob  Sir  W.  Page  Wood  :— 

This  is  a  Bill  to  set  aside  a  security  effected  by  Wilson 
and  Taylor  on  a  considerable  portion  of  the  property  of 
the  bankrupt,  and  it  appeals  on  two  grounds  to  tlie  juris- 
diction of  this  Court :  first,  as  setting  aside  a  voluntary 
assignment  made  in  contemplation  of  bankruptcy,  and 
thus  being  a  fraudulent  preference  of  particular  creditors; 
and  secondly,  under  the  rule  which  treats  an  assignment 
of  the  whole,  or  substantially  the  whole,  of  a  trader's 
estate  as  an  act  of  bankruptcy. 
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It  appeared  to  me  much  too  strong  for  the  Plaintiffs 
to  contend  that  there  had  not  been  pressure,  and  pres- 
sure which  was  much  more  than  suflScient  for  the  pur- 
pose, but  the  question  '^  whether  the  security  could  stand, 
regard  being  had  to  the  necessary  operation  of  such  an 
assignment  upon  the  trade  of  the  assignor,"  is  one  of  a 
much  more  serious  nature. 

These  cases  must  be  looked  at  individually,  and  with- 
out any  attempt  to  lay  down  a  definite  general  rule  which 
shall  apply  inflexibly  to  all  cases  ;  if  there  be  what  Lord 
Mansfield  terms  an  assignment  of  a  mans  solvency,  that 
is  within  the  bankrupt  laws.  Lord  Mansfield  illustrates 
this  by  the  instance  of  an  innkeeper  who  assigned  the 
whole  of  his  furniture  (a) ;  and  that  assignment  was  held 
to  be  an  act  of  bankruptcy,  upon  the  ground  that  he  was 
incapable  of  carrying  on  the  business  of  an  innkeeper  in 
unfurnished  rooms. 


Then,  in  the  present  case,  I  have  to  determine  this 
question:  Was  it  competent  for  the  assignor  of  this 
mortgage  security  to  have  continued  his  business  if  the 
security  had  been  carried  into  full  effect  ? 

(a)  CompUm  v.  Bedford,  1  W.  Bl.  362. 
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This  man  owed  nothing  on  his  own  accoont,  but  his 
son  had  been  unfortunate  in  trade,  and  he  had  given 
security  for  that  son,  and  thus  owed  £2,000  to  the  bank 
upon  the  note  in  question.  Thus,  at  the  time  when  this 
security  was  completed,  the  bankrupt  was  liable  at  law 
as  a  principal  upon  this  note,  as  between  himself  and  the 
bankers. 

As  regards  the  deceased  John  Wilson^  there  was  a  debt 
in  this  form :  Wilson  had  a  note  from  three  persons  for 
an  advance  of  £400  made  to  them,  and  he  afterwards 
obtained  the  bankrupt's  signature  to  the  note.  There 
is  some  question  made  as  to  the  effect  of  that  signature, 
regard  being  had  to  its  possible  bearing  upon  the  Stamp 
Laws,  but  the  acknowledged  intention  of  the  parties  was 
to  add  the  bankrupt  as  a  surety.  For  the  purposes  of 
this  suit  I  will  assume  tliat  to  be  a  good  debt. 

Then  the  remaining  debt  arose  in  this  way:  Taylor 
having  sold  some  timber  to  the  partnership,  and  thus 
having  become  a  creditor  of  Perry  dt  Wilson,  gets  a  note 
for  £050,.  to  which  the  bankrupt  was  not  a  parly,  but 
afterwards,  on  the  occasion  of  a  renewal  of  the  note,  the 
banki-upt  is  joined  as  a  maker. 

In  this  state  of  things  it  came  to  Taylor's  knowledge 
that  Perry  d:  Wilson  were  in  very  bad  circumstances,  and 
therefore  certain  negotiations  took  place  between  the 
])artios.  It  appears  from  Mr.  Gordon's  evidence,  which 
I  select  as  the  most  likely  to  be  a  fair  and  accurate 
account  of  what  passed,  tliat  various  propositions  were 
made  on  the  part  of  the  debtors,  which  were  declined  by 
Taylor  on  the  ground  that  Perry  <t  Wilson  were  giving 
accommodation  bills,  and  that  the  circumstances  showed 
that  they  were  "  very  much  embarrassed."  That  is  Mr. 
Gordon's  expression,  **  very  much  embarrassed."  Beyond 
doubt  that  was  the  opinion  of  Taylor,  and  I  think  it 
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plain  upon  the  evidence  that  it  was  equally  the  opinion  of 
John  Wilson.  The  original  defendant  is  dead,  but  the 
€yidence  of  John  Evans  Wilson,  the  debtor,  is  sufficient 
to  convince  me  that  that  was  so.  True,  this  witness  says 
that  he  told  John  Wilson  and  the  bankrupt  that  if  time 
were  given  to  the  firm  of  Perry  dt  Wilson  they  would  be 
able  to  pay  all  that  was  due  from  them  not  only  to  Taylor 
and  John  Wilson,  but  also  to  the  bank ;  but  there  is  no 
reason  to  assume  that  John  Wilson  believed  that.  No 
one  says  so.  We  have  it  then  that  Perry  dt  Wilson  were 
largely  embarrassed :  then,  knowing  the  state  of  the  firm 
of  Perry  dt  Wilson,  and  that  they  owed  £2,000  to  the 
bank,  their  creditors  proceeded  to  get  the  security  in 
question. 

This  was  a  perfectly  good  reason  to  induce  them  to 
exercise  the  pressure  in  question,  and  I  cannot  doubt 
that  the  pressure  was  sufficient;  but  was  not  the 
security  an  act  of  bankruptcy  ?  It  was  known  that  the 
bankrupt  was  liable  on  this  joint  and  several  promissory 
note ;  and,  though  nothing  definite  was  shown  as  to  the 
solvency  of  Perry  the  father,  it  never  was  suggested  that 
he  could  pay ;  Perry  <k  Wilson  were  certainly  insolvent ; 
80  that  this  bankrupt  was  the  only  one  of  the  parties 
liable  who  could  be  looked  to  for  payment.  This  dis- 
poses of  that  part  of  Mr.  Rolfs  argument  which  went 
upon  the  ground  that  the  debt  was  merely  the  debt  of  a 
surety.  The  man  who  was  taking  the  security  knew  that 
the  bankrupt  was  liable  for  this  £2,000,  and  that  none  of 
his  co-debtors  could  be  expected  to  pay  it. 

The  security  was  given  in  a  somewhat  singular  form. 
It  is  a  security  for  antecedent  debts  of  £600  and  £450 
respectively  (I  do  not  think  much  of  the  £41 ;  so  far  as  it 
goes  it  is  in  favour  of  the  mortgagee,  as  it  was  practically 
a  further  advance  at  the  time),  and  is  an  agreement  for  a 
conveyance  of  the  shop  and  land  (all  he  had  in  the  world 
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except  what  I  shall  mention),  and  in  the  indenture  there 
are  to  be  contained  the  usual  covenants  and  a  power  of 
sale. 

What  was  Thomas  Wilsoiis  position  at  this  time  ?  He 
had  this  laud,  worth  at  most  £1,000 ;  stock-in-trade, 
worth  about  £10;  funiiture,  estimated  at  £20;  book 
debts,  £103  ;  therefore,  if  this  security  were  to  be  carried 
into  effect,  and  the  mortgagees  had  entered  into  posses- 
sion, and  the  man  had  thus  been  turned  out  of  his  shop, 
he  would  have  had  to  provide  himself  with  a  new  shop, 
and  to  start  on  this  quest  with  £103  worth  of  book  debts. 
It  is  absurd  to  suppose  that  a  man  in  such  a  position 
could  carry  on  business. 

Mr.  Bolt  says,  "  cannot  a  man  give  security  for  a  debt 
when  he  reserves  all  his  stock-in-trade  and  businesB^&c.?" 
but  this  is  the  case  of  a  man  who  knows  that  his  prin- 
cipals will  not  be  able  to  pay  the  debt  for  which  he  is 
liable  as  surety,  and  yet  parts  with  everything  which  he 
has,  and  leaves  himself  only  the  most  shadowy  semblance 
of  property. 

The  Court  has  always  held  that  a  security  for  an  ante- 
cedent debt  is  one  of  the  indicia  of  a  fraud  on  the  bank- 
rupt law  :  the  mortgagor  gets  nothing  for  it  to  help  him 
to  cany  on  his  business,  and  therefore  it  is  merely  a 
weakening  of  his  power  to  meet  his  creditors. 


Another  circumstance  of  the  same  nature  is  the  form 
of  this  deed  :  it  is  an  agreement  for  a  mortgage  with  the 
usual  covenants;  that  would  be  a  mortgage  where  the 
principal  was  payable  at  the  end  of  a  year,  and  in  default 
a  power  of  sale ;  and  here  you  have  a  power  of  sale 
within  seven  days  after  demand,  so  that  the  moment  any 
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one  else  asked  for  his  debt  these  mortgagees  could  come 
down  upon  him  and  sweep  away  all  the  property. 

If  all  this  was  known  to  the  creditors,  must  it  not  have 
been  known  to  the  bankrupt?  He  must  have  known 
what  he  owed ;  and  I  take  it  to  be  clear  that  he  knew 
that  Perry  dt  Wilson  could  not  pay.  John  E.  Wilson,  the 
son,  says,  "  I  saw  my  father  and  told  him  we  only  wanted 
time."  (This  is  what  all  principals  say  when  they  want 
money.)  And  although  there  was  no  doubt  a  promise  on 
the  part  of  Perry  <£  Wilson  to  pay  oflf  the  bank,  I  do  not 
discover  that  they  showed  any  means  of  doing  so. 

The  bankrupt,  therefore,  must  have  known  that  Perry 
dt  Wilson  could  not  pay  £1,100,  still  less  the  £2,000 ;  and 
he  must  be  taken  to  have  known  that,  in  default  of  pay- 
ment by  Perry  dt  Wilson,  he  himself  was  liable  to  the 
other  parties,  and  to  have  known  that  when  he  parted 
with  this  property  he  was  making  an  assignment  of  all 
his  available  property ;  and  it  therefore  appears  to  me 
that  the  case  comes  within  Lord  MansfieWs  rule  against 
an  *' assignment  of  a  man's  solvency  "(a),  and  that  the 
Plaintiffs  are  entitled  to  a  declaration  in  the  terms  of  the 
first  paragraph  of  the  prayer,  and  to  a  decree  for  a  recon- 
veyance of  the  property,  and  an  injunction  against  the 
exercise  of  the  power  of  sale  in  the  meantime. 

Decree  accordingly. 
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Afvibmsd  by  the  Lords  Justices,  Maroh  10th,  1864. 
(a)  ITooper  v.  Smith,  1  W.  Bl.  441. 
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1865.  KIRKWOOD  V.  THOMPSON. 


B, 


Feb.  nth  ami 

March  3n/.  JJ  Y  an  Indenture  dated  the  17th  January,  1846,  certain 
^mXZ"-  premises  were  mortgaged  to  William  Cash,  John  FeUham, 
TruHfttr^ai—  Samuel  Smithy  SLiid  Samuel  Hayhurst  Lucas/\n  fee,  sub- 

Purchatf  6// 

ikcond  Mort-    ject  to  a  proviso  for  redemption  in  Stephen  Kirkwood  on 
i/agee,         payment  of  £5,500  and  interest.     The  deed  contained  a 

A  Becond  mort-     *    •' 

gagee  buying       power  of  sale  on  six  months'  notice. 

under  a  power 
of  Bale  in  the 

first  mortgage  By  an  Indenture  of  the    16th  of  June,   1846,  other 

redemptioiTby     premises   were  mortgaged   by  Kirkwood  in  fee   to  tlie 
the  mortgagor,     trustees  of  the  National  Provident  Institution  to  secure 

The  circum-      £4,000. 
stance  that  the 
second  mort- 
gage is  in  the  ]}y  an  Indenture  of  even  date  the  said  sum  of  £4,000 
shape  of  a  trust 

for  sale  does  not  was  further  secured  by  a  second  mortgage  of  the  premises 
ter  t  e  case,      c^mprige^  in  the  mortgage  of  the  17th  of  January,  1846. 

The  two  last-mentioned  deeds  contained  powers  of  sale 
subject  to  provisoes  that  the  power  should  not  be  exer- 
cised without  six  mouths'  notice,  or  unless  three  months' 
interest  should  be  in  arrear ;  with  a  further  proviso,  ex- 
onerating the  purchaser  from  liability  to  see  to  the  per- 
formance of  this  condition,  and  restricting  the  remedy  to 
damages  only. 

By  an  Indenture  of  the  10th  of  December,  1846, 
Kirktcoody  in  pursuance  of  a  previous  agreement,  conveyed 
all  the  premises  aforesaid  (subject  to  the  above  securities 
for  £9,500)  to  the  trustees  of  the  North  of  England  In- 
surance Company,  to  secure  an  advance  of  £1,000  upon 
trust,  at  their  discretion  to  sell  and  pay  the  principal  and 
interest  due  to  themselves  and  all  other  incumbrancers, 
and  to  pay  the  surplus  to  Kirkwood.  In  January,  1848, 
Kirkwood  created  a  further  incumbrance. 
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In  July,  1848,  Kirkwood  died,  having  devised  and  be- 
qaeathed  all  his  real  and  personal  estate  to  his  trustees 
and  executors  upon  trust,  to  sell,  mortgage,  or  otherwise 
convert,  or  let,  set,  and  mortgage  the  same  as  therein 
mentioned,  and  to  stand  possessed  of  the  proceeds  upon 
the  trusts  thereby  declared  for  the  benefit  of  his  wife  and 
children. 


18«5. 


StiUement, 


The  trustees  and  executors  disclaimed  and  renounced, 
and  ultimately  administration  was  granted  on  the  10th  of 
February,  1859,  to  the  Plaintiff,  Mary  Todd. 

In  the  year  1849,  the  North  of  England  Insurance 
Company  entered  into  possession  of  the  mortgaged  pre- 
mises, and  continued  in  possession  until  the  sale,  which 
took  place  in  November,  1850,  under  the  circumstances 
hereinafter  stated. 


On  the  9th  of  August,  1850,  the  solicitors  of  the 
National  Provident  Institution  wrote  to  the  secretary  of 
the  North  of  England  Insurance  Company,  stating  that 
they  were  desirous  of  realising  their  securities ;  that  they 
had  instructed  Mr.  Leifchild^  the  auctioneer,  to  report  on 
the  property;  and  begging  that  the  local  agent  of  the 
North  of  England  Company  at  Hull,  where  the  property 
was  situated,  might  be  instructed  to  give  Mr.  Leifchild 
such  aid  and  information  as  he  might  require. 

On  the  15th  of  August,  the  secretary  of  the  North  of 
England  Company  replied  that  it  would  be  more  for  the 
interest  of  the  estate  to  have  the  valuation  made  by  an 
eminent '  tradesman  at  Hull,  and  that,  at  all  events,  the 
several  mortgagees  should  be  agreed  in  opinion  as  to  the 
value  of  the  estate  before  attempting  a  sale.  This  sug- 
gestion was  not  acted  upon ;  and  on  the  29th  of  August  a 
formal  notice  was  sent  by  the  National  Provident  Institu- 
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tion  to  the  North  of  England  Company,  calling  on  them 
to  pay  oflF  the  prior  mortgage,  accompanied  by  a  letter, 
stating  that  the  large  and  long  arrear  of  interest  neces- 
sitated that  course.  The  North  of  England  Company 
thereupon  requested  to  be  furnished  with  a  copy  of  the 
valuation  and  particulars  of  sale,  and,  by  a  resolution  of 
the  Board  on  the  24th  of  October,  deputed  Messrs.  Hall 
and  Sheldon,  two  of  their  directors,  to  attend  and  protect 
the  Company^s  interest  at  the  sale. 


Mr.  Hall  attended  the  auction,  which  took  place  by  the 
direction  of  the  National  Provident  Institution  on  the 
31st  of  October,  and  became  the  purchaser  of  a  theatre 
and  other  premises,  which  formed  part  of  the  mortgaged 
property,  for  £5,590.  By  his  report  it  appeared  that  the 
whole  of  the  property,  including  a  portion  sold  on  a 
former  occasion,  realised  £11,340,  and  that  the  principal 
of  the  prior  mortgages  was  £9,500.  Under  these  circum- 
stances the  North  of  England  Company  adopted  the 
purchase  made  by  Messrs.  Hall  and  Sheldon.  The  lots 
so  purchased  were  conveyed  to  Hall  on  the  8th  of  Oc- 
tober,  1851,  the  purchase  money  being  paid  by  the 
Company,  and  Hall  executed  a  declaration  of  trust  in 
favour  of  the  Company. 

The  business  of  the  North  of  England  Company  was 
purchased  in  the  early  part  of  the  year  1860  by  the  Liver- 
pool and  London  Lnsurance  Company,  and  the  premises 
were  conveyed  to  their  trustees  in  the  month  of  May, 
1860. 


It  did  not  appear  on  the  evidence  what  sCrrear  of 
interest  was  due  on  the  prior  mortgages  at  the  time  of 
the  sale,  but  upon  the  evidence  the  Court  came  to  the 
conclusion  that  the  existence  of  a  considerable  arrear  was 
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The  Bill  was  filed  by  the  administratrix  of  Stephen 
Kirkwood,  her  husband,  and  the  heir  of  Stephen  Kirk- 
woodf  and  prayed  a  declaration  that  the  PlaintiflFs  were 
entitled  to  redeem,  and  that  the  Liverpool  and  London 
Insurance  Company  were  trustees  of  the  premises  to  secure 
the  several  mortgages,  and  subject  thereto  for  the  Plain- 
tiffs, and  if  necessary  to  set  aside  the  conveyances  to  HaU 
and  the  Liverpool  and  London  Insurance  Company. 
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l^atement. 


Mr.  Willcockf  Q.C.,  and  Mr.  Roberts^  for  the  Plain- 
tiffs:— 


ArgvmaU. 


The  North  of  England  Company  were  so  far  parties  to 
the  sale,  that  it  was  not  open  to  them  to  become  pur- 
chasers :  Ex  parte  Jamea  (a) ;  Ex  parte  Bennett  (b) ;  Ex 
parte  Hughes  (c). 

Mere  consultation  as  to  the  upset  price  is  sufficient  to 
Titiate  a  purchase. 

But  independently  of  any  special  disqualification  from 
having  acted  both  as  vendors  and  purchasers,  a  second 
mortgagee  who  buys  from  a  first  mortgagee  selling  under 
his  power  must  still  hold  as  mortgagee,  subject  to  the 
equity  of  redemption  of  the  mortgagor  :  Shaw  v. 
Bunny  (d),  on  which  the  Lords  Justices  differed,  is  the 
only  case  which  is  unfavourable  to  this  view.  In  Bald* 
wyn  V.  Bannister  (e),  it  is  expressly  laid  down  that  a 
mortgagee  cannot  buy  under  such  circumstances,  and 
Ihat  had  always  been  considered  to  be  the  law. 


(o)  SVes.  337. 
{h)  10  Ves.  380. 
(c)  6  Ves.  617. 


{d)  11  Jur.  N.  8.  99. 
{e)  3  P.  "Wms.  261  n. 
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Moreover,  here  the  security  of  the  North  of  England 
Company  was  not  a  mortgage  but  a  trust  for  sale,  and  to 
apply  the  proceeds  first  in  paying  off  the  incumbrance 
and  then  for  Kirkwood.  Having  been  thus  constituted 
ti'ustees  they  could  not,  by  purchasing  the  property  from 
a  prior  incumbrancer,  relieve  themselves  from  the  trust 
which  had  once  attached,  and  this  distinguishes  the  case 
from  Shaw  v.  Bunny, 


Again,  the  sale  was  bad  for  want  of  notice,  and  it  is  no 
answer  to  appeal  to  the  common  proviso  relieving  the 
purchaser  from  inquiry,  because  that  does  not  operate  in 
a  case  where  the  purchaser  knows  that  notice  has  not 
been  given  :  Parkinson  v.  Hanburyia).  Here  they  knew 
that  no  notice  had  been  given  because  no  administration 
was  taken  out  to  Kirkwood  at  the  time,  and  there  was  no 
one  to  whom  notice  could  have  been  given. 

Mr.  Giffard,  Q.C.,  and  Mr.  Kay,  for  the  Defendants  :— 


As  to  the  alleged  want  of  notice,  the  mortgages  to  the 
National  Provident  Instittition  contain  absolute  powers 
of  sale  qualified  by  a  proviso  that  no  sale  should  be  made, 
unless  after  six  months'  notice,  to  Kirkwood,  his  executors, 
or  administrators,  or  unless  the  interest  should  be  three 
months  in  arrear,  followed  by  the  usual  clause  exonerating 
purchasers,  and  restricting  the  remedy  to  damages  only. 
There  was  an  arrear  of  interest,  and  therefore  no  notice 
was  necessary.     Even  if  notice  had  been  required,  ther^ 
is  no  evidence  that  the  North  of  England  Company  Jsnew 
that  no  notice  had  been  given,  or  could  be  given.     And 
under  similar  provisoes  the  Master  of  the  RoUs  refused  to 
restrain  a  sale  :  Prichard  v.  WiUon  (b). 

Then,  as  to  the  supposed  distinction  between  an  ordi* 
(a)  1  Dr.  k  S.  143.  (6)  10  Jur.  N.  S.  330. 
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nary  mortgage  and  a  trust  for  sale,  it  is  clear  that  both 
are  mere  securities  for  money;  and  there  is  no  more 
ground  in  the  one  case  than  in  the  other  for  saying  that 
a  trust  is  affixed  to  the  property,  which  remains  notwith- 
standing a  subsequent  purchase.  If  a  second  mortgagee 
can  buy,  as  is  settled  by  Sliaw  v.  Bunny,  he  has  the  same 
right  to  do  so  though  his  security  is  in  the  form  of  a 
trust  for  sale.  Even  a  trustee,  who  is  also  an  incum- 
brancer, may  buy :  Darcy  v.  Hall  (a)  ;  Davis  v. 
Barrett  (6).  If  an  heir,  or  even  a  trustee,  have  a  charge, 
he  may  buy  in  a  prior  charge  for  his  own  benefit,  and 
charge  the  full  value,  and  not  merely  what  he  gave  for  it ; 
Morret  v.  Paske  (c) :  Spencer  v.  Pearson  (d),  answers  the 
argument  on  the  other  side,  which  is  an  attempt  to  pre- 
vent tacking  merely  because  the  mortgage  is  in  the  form 
of  a  trust  for  sale. 
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[The  Vice-Chancellor. — Under  a  trust  to  sell  and 
pay  prior  incumbrances,  would  it  be  competent  to  buy 
the  former  incumbrance  at  under  value,  and  pay  the 
whole  amount  to  himself  ?] 

Mr.  Kay. — The  authorities  go  as  far  as  that  in  the  case 
of  an  heir  and  trustee.  It  is  not  like  the  case  where  a 
mortgagor  is  prevented  from  buying  from  a  first  mort- 
gagee, and  holding  against  his  mesne  incumbrancers. 

Mr.  Macnaghten^  for  a  subsequent  incumbrancer. 

Mr.  WiUcock,  in  reply  : — 

The  principle  of  the  cases  cited  for  the  Defendants  is 
the  relaxation  of  the  nile  against  a  trustee  buying  in 


(a)  1  Yem.  49. 
{h)  14  Bea.  542. 


(c)  2  At.  62. 

(d)  24  fiea.  266. 
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a  case  of  self-protection,  and  that  has  no  application 
here. 


Judffwunt.      Vice-Chancellor  Sir  W.  Page  Wood: — 

March  hxL 

The  question  in  this  cause  is  whether  the  Plaintiffs  are 
entitled  to  redeem  against  the  London  and  Liverpool 
Insurance  Company^  who  claim  to  be  purchasers  of  the 
property  in  dispute. 

The  plaintiffs  insist  that  the  sale  to  a  director  of  the 
North  of  England  Company  cannot  stand,  and  that  they 
are  entitled  to  redeem.  The  facts  are  these.  Part  of  the 
property  was  mortgaged,  first  to  Cash  and  others,  for 
£5,500,  other  part  was  mortgaged  to  the  trustees  of* 
the  National  Provident  Institution  for  £4,000,  and  they 
also  took  as  further  security  a  second  mortgage  on  the 
part  which  was  subject  to  the  £5,500.  This  transactioiL 
was  carried  out  by  two  deeds  of  the  16th  of  June,  1846. 
Each  of  these  deeds  contained  a  power  of  sale  on  default 
in  payment  of  principal  or  interest,  with  a  clause  requir- 
ing notice  in  the  case  of  a  demand  of  principal,  but  not 
requiring  notice  if  the  interest  should  be  in  arrear. 

A  subsequent  mortgage  was  made  on  the  10th  of 
December,  1847,  to  the  North  of  England  Insurance 
Company  for  £1,000,  in  the  form  of  a  trust  for  sale,  and 
to  apply  the  proceeds  in  satisfaction  of  prior  incum- 
brances, and  of  what  should  be  due  under  that  security, 
and  to  pay  the  surplus  to  tiie  mortgagor.  After  the 
death  of  the  mortgagor,  the  North  of  England  Company 
entered  into  possession.  Some  question  was  raised 
whether  they  paid  the  interest  in  full  to  the  prior  mort- 
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gagees,  but  I  think  there  is  evidence  enough  that  that 
interest  was  considerably  in  arrear  at  the  time  of  the 
sale.  It  was  contended  that  the  North  of  England  Com- 
pany had  interfered  in  the  conduct  of  the  sale  in  such  a 
manner  as  thereby  to  preclude  themselves  from  becoming 
purchasers^  but  all  that  does  appear  is  that  the  National 
Provident  Institution  requested  the  North  of  England 
Company  to  aid  and  assist  them  with  a  view  to  the  sale. 
Their  answer  suggested  a  different  mode  of  taking  the 
preliminary  valuation,  which,  however,  was  not  adopted. 
The  property  was  valued  by  Mr.  Leif child  for  the  National 
Provident  Institution,  who  evidently  took  the  whole 
matter  into  their  own  hands,  and  sold  on  their  own 
authority.  The  North  of  England  Company,  it  is  true, 
asked  for  a  copy  of  the  valuation  and  pai*ticulars  of  sale, 
but  there  is  no  evidence  that  this  was  sent,  and  they  had 
been  served  with  a  formal  notice  of  the  intended  sale. 

Under  these  circumstances,  Mr.  HaU,  a  Director  of  the 
North  of  England  Company,  attended  the  sale  on  the  31st 
of  October,  to  protect  the  interests  of  the  Company.  In 
his  report,  he  speaks  of  the  sum  due  on  the  prior  mort- 
gages as  £9,500,  but  this  seems  to  refer  to  the  principal 
only,  and  does  not  countervail  the  evidence  there  is  of 
the  existence  of  an  arrear  of  interest.  Mr.  Hall  bought 
part  of  the  property  for  £5,590.  The  Directors  adopted 
the  purchase ;  and  I  think  Hall  must  be  regarded  as  their 
agent. 

Two  points  are  raised  :  First,Whetherit  was  competent 
for  an  agent  of  the  North  of  England  Company  to  become 
the  purchaser.  And,  Secondly,  Whether  the  sale  was 
good,  having  regard  to  the  circumstances  and  the  terms 
of  the  powers. 

On  the  main  point   the   argument   for   the  Plaintiffs 

VOL.    II.  D   D 
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was  in  great  measure  founded  on  the  doubt  intimated  by 
Lord  Justice  Turner  in  the  case  of  Shaw  v.  Bunny.  The 
judgment  of  the  Master  of  the  BollSy  however,  was  aflBrmed 
by  the  difference  of  opinion  of  the  Lords  Justices ;  and 
however  grave  the  question  might  appear  to  me,  I  could 
not  do  otherwise  than  follow  that  decision.  But  1  have 
taken  occasion  to  look  minutely  into  the  authorities  (not 
only  those  cited  in  argument,  but  many  others),  and  I 
feel  no  doubt  whatever  that  a  second  mortgagee  has  full 
power  to  protect  himself  in  every  possible  way  when  his 
mortgagor  does  not  choose  to  redeem.  Until  his  security 
is  realised,  the  mortgagee  does  not  become  a  trustee 
for  the  mortgagor,  but  stands  in  a  wholly  independent 
position. 


It  was  said  that  a  trustee  or  an  heir  or  executor  can- 
not buy  in  a  debt  at  an  under-value  and  charge  the  fiill 
amount,  but  this  is  otherwise  according  to  the  authorities 
where  the  trustee  is  also  an  incumbrancer.  That  has 
always  been  the  law,  and  I  will  avail  myself  of  the  clear 
and  accurate  language  in  which  the  doctrine  is  laid  down 
by  Vice- Chancellor  Wigram,  in  Dobson  v.  Land  (a). 

The  question  there  was,  whether  a  mortgagee  in  pos- 
session, who  in  the  absence  of  covenant  insured  the 
property,  could  be  treated  as  having  insured  for  the 
benefit  of  the  mortgagor  and  be  allowed  to  charge  the 
premiums  against  him.  The  Vice-Chancellor^  tdieit 
stating  the  argument  that  the  mortgagee  was  a  trustee 
for  the  mortgagor  in  respect  of  the  policies,  says,  *'  In 
the  absence  of  authority,  I  am  not  prepared  to  adopt 
that  conclusion.  I  may  observe  that  I  do  not  see  how 
the  question  could  be  affected  by  the  circumstance  that 
the   mortgagee  was   in  possession.     Now  that  a  mort- 


(a)  8  Hare,  216. 
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gagee  is  in  some  sense  a  trustee  for  the  mortgagor  may 
be  admitted ;  for  every  person  in  whom  the  legal  estate 
is  Tested  with  a  beneficial  interest  for  another  person,  in 
a  sense  is  a  trustee  for  that  person.  In  some  sense,  a 
mortgagee  is  in  a  worse  position  than  a  trustee ;  for  a 
trustee  in  an  ordinary  case  is  not  liable  to  a  decree  for 
wilful  default,  unless  a  special  case  be  proved  against 
him;  whereas,  such  a  decree  is  merely  of  course  as 
against  a  mortgagee  in  possession.  On  the  other  hand, 
a  trustee  can  never  make  a  benefit  to  himself  by  any 
dealing  with  the  trust  property ;  but  if  a  second  mort- 
gagee should  buy  in  the  first  mortgage  for  half  its 
amount,  or  even  obtain  an  assignment  without  considera- 
tion from  the  first  mortgagee,  I  can  have  no  doubt  he 
would  be  entitled  to  charge  the  mortgagor  with  the  full 
amount  of  the  first  mortgage  in  addition  to  his  own. 
And  other  cases  of  a  like  kind  might  be  put.*' 


And  then,  after  commenting  on  Baldwyn  v.  Bannister, 
the  Vtce-ChanceUor  came  to  the  conclusion  to  disregard 
that  decision. 

Another  case  which  illustrates  the  anxiety  of  the  Court 
to  sustain  the  rights  of  a  mortgagee,  is  Attorney-General 
▼•  Hardy  (a),  in  which  I  was  counsel.  There  the  trustees 
of  a  chapel,  under  a  power  to  mortgage,  executed  a  secu- 
rity  to  If ardy,  who  was  one  of  themselves.  Diflferences 
arose  in  the  Wesleyan  body,  and  Mr.  Hardy  suggested 
that  the  party  to  which  he  adhered  might  obtain  the 
oomtrol  of  the  chapel  by  enforcing  his  rights  as  mort- 
gagee ;  and  the  chapel  was  accordingly  sold.  And  Lord 
Cranwarth  held  that  Hardy,  as  mortgagee,  had  a  right  to 
assert  a  title  adverse  to  the  trust. 


Again,  in  Knight  v.  Majoribanka  (6),  Lord  Cottenham 
(«)  1  Sim.  N.  S.  338.  [h)  2  Mac.  &  G.  10. 
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upheld  a  purchase  by  a  mortgagee  firm,  one  of  whose 
partners  was  also  jointly  interested  with  the  mortgagor 
in  a  land  specalation,  the  mortgagor's  share  in  which 
was  the  subject  of  the  mortgage  and  the  sale,  the  mort- 
gage itself  being  in  the  form  of  a  trust  for  sale.  After 
stating  the  rule  that  applies  to  the  case  of  a  trustee. 
Lord  Cottenham  says,  "  If  the  question  arises  as  to  some 
other  dealing  unconnected  with  the  trust,  then  the  cir- 
cumstance of  a  trust  having  been  undertaken,  bat  not 
acted  upon,  can  in  no  way  affect  such  other  dealing  if  in 
itself  unobjectionable."  This  is  exactly  the  case  before 
me; — a  trust  for  sale  not  acted  on,  which  leaves  the 
incumbrancer  at  liberty  to  engage  in  any  other  dealing 
not  in  itself  objectionable. 


The  Defendants  no  doubt  were  trustees  for  sale ;  but, 
until  they  do  sell,  they  cannot  on  this  account  be  put  in 
a  worse  position.  Then  Lord  Cottenham  quotes  what 
Lord  St  Leonards  says  upon  this  subject :  **  The  rule 
has  never  been  applied  to  a  purchase  by  a  mortgagee 
from  the  mortgagor,  and  it  is  to  be  hoped  that  it  never 
will."  Then  Lord  Cottenham  refers  to  some  other 
authorities  bearing  on  the  general  principle  that  a  mort- 
gagee if  not  redeemed  has  a  right  to  every  possible  pro- 
tection to  his  title,  and  among  others,  the  right  to  pur- 
chase the  property  if  offered  for  sale. 


I  see  no  difference  between  the  case  of  an  ordinar 
mortgage  and  that  of  a  trust  for  sale.     It  is  not  such 
trust  as  would  enable  the  mortgagor  to  file  a  Bill  to  ha 
the  property  sold,  because  the  discretion  as  to  selling 
not  is  in  the  mortgagee  alone.    On  the  other  hand, ' 
mortgagee  cannot  file  a  Bill  to  foreclose,  but  is  limitef 
his  remedy  by  sale.     But  these  distinctions  make 
substantial  difference  in  his  position,  which  is  thi 
mortgagee. 
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The  only  point  which  remains  is,  Whether,  under  the 
special  circumstances,  the  North  of  England  Company 
were  competent  to  become  purchasers  at  this  sale  ?  And 
I  see  nothing  to  the  contrary.  The  fact  that  they 
were  mortgagees  in  possession,  and  the  communications 
which  passed  between  them  and  the  first  mortgagees 
before  the  sale,  afford  no  evidence  whatever  of  concur- 
rence by  the  Defendants  as  vendors  in  the  sale.  But  it 
is  alleged  that  the  sale  was  bad  for  want  of  notice,  and 
that  the  Defendants  were  aware  of  this  defect,  and  there- 
fore cannot  shelter  themselves  under  the  proviso  by 
which  purchasers  are  exonerated  from  seeing  to  the 
regularity  of  the  sale.  Parkinson  v.  Hanbury  was  cited, 
as  showing  that  a  sale  may,  notwithstanding  such  a 
clause,  be  opened,  where  the  purchaser  has  knowledge  of 
the  want  of  notice.  But  here,  even  if  the  defect  existed, 
there  is  no  evidence  that  the  Plaintiffs  were  aware  of  the 
want  of  notice.  What  is  proved  is,  that  after  the  death 
of  the  mortgagor  there  was  no  one  in  fact  competent  to 
receive  the  notice ;  but  it  is  not  shown  that  the  Defen- 
dants were  aware  that  there  was  no  legal  personal  repre- 
sentative. The  fact  is  admitted  by  the  answer  of  the 
Defendants ;  but  their  knowledge  of  the  fact  at  the  time 
of  the  sale  is  not.  Independently  of  this,  they  them- 
selves are  served  with  notice  to  pay  off  the  mortgage  on 
the  ground  of  a  long  arrear  of  interest  being  due  on  the 
first  mortgage  and  if  that  were  so  no  notice  was  requisite. 
To  this  it  is  replied  that  they  were  bound  to  keep  down  the 
interest.  But  in  the  entire  absence  of  any  allegation  or 
hint  of  fraud,  no  such  case  can  be  raised  against  them. 


1865. 


The  case  therefore  reduces  itself  to  the  simple  ques- 
tion, Whether  a  mortgagee  in  possession  under  a  security 
in  this  form  is  entitled  to  become  a  purchaser  of  the 
property  ?  I  am  of  opinion  that  he  is  so  entitled  ;  and 
I  find  no  reason  for  setting  aside  the  sale. 
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I  have  not  referred  to  the  question  of  value.  Two 
valuers  have  given  very  conflicting  opinions ;  and  I  can- 
not lay  much  stress  on  their  evidence.  Nothing  short 
of  undervalue  so  gross  as  to  imply  fraud,  could  avail  the 
Plaintiff.  It  was  a  sale  by  auction,  at  which  some  of  the 
property  was  bought  by  strangers.  The  sale  appears  to 
have  been  conducted  in  the  most  straightforward  way, 
and  there  are  no  grounds  for  setting  it  aside.  The  Bill 
must  be  dismissed  with  costs. 


Affibmed  by  Lord  Cranworth,  C,  on  Appeal,  20tli  July,  1865. 
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March  Wth. 
Specific  Perfor- 
mance— 
Negative  Clause 
— Incidental 
Stipidaticns. 
"Where  the 
principal  por- 
tion of  an 
agreement  is  in- 
capable of 
specific  enforce- 
ment by  the 
Court,  and  it 
appears  that  the 
entire  agree- 
ment has  been 
broken,  no 
relief  will  be 
granted  in 
respect  of  a 
negative  clause 
therein  con- 
tained, which  is 
merely  inci- 
dental to  the 
general  relief 
sought,although 
such  clause 
might  have  been 
enforced  had  it 
stood  alone,  or 
had  the  agree- 
ment been  in 
other  respects 
still  subsisting 
and  undisputed. 


BRETT    V.    THE   EAST   INDIA   AND    LONDON 
SHIPPING  COMPANY  (Limited). 

JL  his  was  a  Bill  for  specific  performance  of  an  agree- 
ment to  employ  the  Plaintiflf  as  broker. 

It  appeared  from  the  statements  in  the  Bill  that  the 
Company  was  established  in  the  year  1860  for  the  pur- 
pose of  running  vessels  between  England  and  the  East 
Indies  and  elsewhere. 

The  Company  was  governed  by  regulations  under  the 
provisions  of  the  Joint  Stock  Companies  Act,  1856  ;  and 
by  regulation  78  it  was  provided  that  the  Company  should 
have  bankers,  solicitors,  brokers,  secretaries,  and  also 
usual  and  proper  officers ;  and  that  the  directors  should 
appoint  all  such  bankers,  solicitors,  secretaries,  and  other 
officers,  and  might  from  time  to  time  change  the  then 
existing  or  any  other  bankers  or  solicitors,  or  dismiss  the 
then  existing  or  any  other  secretaries  or  officers,  and 
appoint  others  in  their  respective  places. 


CASES  IN  CHANCEBY. 
The  10th  paragraph  of  the  Bill  was  as  follows : — 

The  Company  were  desirous  of  securing  the  Plaintiffs 
services,  and  proposed  to  appoint  him  to  act  as  the  sole 
broker  of  the  Company  for  a  term  of  three  years,  and  the 
Plaintiff  consented  to  accept  such  appointment  upon  the 
terms  and  conditions  of  the  agreement  next  hereinafter 
set  forth. 

The  material  terms  of  this  agreement  (which  was  dated 
d5th  April,  1860)  were  as  follows : — 

1st.  The  said  Alfred  Brett  is  to  be  the  sole  broker  of 
the  said  Company  in  Etigland  from  the  date  hereof,  and 
to  act  in  all  the  necessary  matters  and  affairs  of  the 
said  Company  appertaining  to  the  business  of  a  ship  and 
insurance  broker,  on  the  terms  and  in  the  manner  herein- 
after set  forth. 
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2nd.  The  said  Alfred  Brett  is  to  engage  the  freight  for 
the  yessels  of  the  said  Company,  subject  to  the  instruc- 
tions  of  the  shipping  committee,  and,  subject  to  such 
instructions,  is  to  enter  into  all  agreements  and  contracts 
for  and  on  behalf  of  the  said  Company  for  the  same,  and 
to  be  paid  a  commission  by  the  said  Company  for  all 
gross  outward  freight  at  and  after  the  rate  of  £5  per  cent., 
out  of  which  he,  the  said  Alfred  Brett,  engages  to  divide 
the  usual  commission  with  any  other  broker  or  brokers 
engaging  freight. 

8rd.  The  name  Alfred  Brett  dc  Co.  shall  appear  jointly 
with  that  of  the  secretary  of  the  Company  in  all  advertise- 
ments of  the  Company ;  for  passengers  the  said  Alfred 
Brett  shall  receive  a  commission  from  the  said  Company 
of  £6  per  cent,  on  passage  monies  in  those  cases  only 
where  the  passenger  has  been  secured  by  or  through  his 
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influence,  the  said  passenger  admitting  such  to  be  the 
case. 

7th.  The  said  Company  are  to  pay  or  allow  to  the  said 
Alfred  Brett  the  sum  of  £4^  :  10«.  for  entering  each  ship 
of  the  Company  inwards,  and  the  like  sum  upon  the 
clearance  out  of  each  ship. 

8th.  The  said  Alfred  Brett  is  to  be  allowed  or  paid  by 
the  said  Company  a  commission  of  ^£12  per  cent,  for  col- 
lecting the  gross  homeward  freight  of  the  ships  of  the 
said  Company,  payable  in  England  to  the  said  Company. 

11th.  The  said  Alfred  Brett  is  to  effect  all  the  insurance 
on  or  in  respect  of  the  vessels  of  the  said  Company  on 
the  usual  teims  of  brokers  in  the  City  of  London  ;  but  all 
discounts  in  respect  of  insurances  are  to  be  allowed  to  the 
Company  for  their  own  sole  use  and  benefit.  The  said 
Alfred  Brett  is  to  be  paid  or  allowed  by  the  said  Company 
£1  per  cent,  commission  on  settlement  of  all  insurance 
claims  as  his  remuneration  for  and  in  respect  of  the 
settlement  of  all  losses. 

12th.  The  said  Alfred  Brett  shall  use  and  employ  his 
utmost  exertions  and  diligence  in  and  about  the  matters 
and  things  above  contracted  for  by  him. 


Lastly.  It  is  hereby  mutually  agreed  between  the 
parties  hereto,  that  all  the  above  terms  and  conditions 
are  to  be  subject  to  the  said  Alfred  Brett  transacting  and 
carrying  out  the  business  of  the  said  Company  as  such 
ship  and  insurance  broker  as  aforesaid  to  the  reasonable 
satisfaction  of  the  Board  of  Directors  of  the  Company. 

The  Bill  then  alleged  the  due  execution  of  the  agree- 
ment, and  that  the  Plaintiff  had  ^'  ever  since  duly  and 
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fiiithfiilly  transacted  and  carried  out  the  business  of  the 
Company  as  ship  and  insurance  broker  pursuant  to  the 
terms  of  the  said  agreement,  in  all  respects  to  the  satis- 
faction of  the  Board  of  Directors  of  the  Company,  until 
prevented  from  doing  so  as  hereinafter  mentioned/*  and 
that  the  Plaintiff  had  "  at  all  times  since  the  date  of  the 
said  agreement  used  his  best  endeavours  and  influence  in 
the  business  and  on  behalf  of  the  Company,''  and  that  '*  by 
dint  of  the  Plaintiff's  exertions  a  very  considerable  carry- 
ing business  in  passengers  and  freight  had  been  acquired 
by  the  Company."  A  slight,  but  immaterial,  variation  in 
the  terms  of  the  contract  was  afterwards  introduced  by 
mutual  consent ;  but  the  Bill  alleged  that,  save  in  that 
respect,  the  contract  was  still  of  full  force  and  effect. 
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The  Company  had  recently  issued  advertisements  for 
passengers  and  freight  in  the  Standard  and  Daily  Tele- 
graph, in  which  the  name  of  the  Secretary  appeared,  but 
that  of  the  Plaintiff  did  not,  in  which  the  public  were 
directed  to  apply  for  freight  or  passage  to  Grindlay  dt  Co., 
'*or  to  the  managing  agents  of  the  Company,  Messrs. 
Bond  d  Mackelme,  9,  Mincing  Lane,  E.G.,  and  in  Ply- 
mouth to  Mr.  H.  T.  Waring." 

The  Bill  further  alleged  that  the  publication  of  those 
advertisements  was  the  first  intimation  that  the  Plaintiff 
had  had  that  the  Company  did  not  intend  to  carry  out 
the  said  agreement,  and  that  the  object  of  the  directors  in 
issuing  these  advertisements  was  to  deprive  the  Plaintiff 
of  the  benefit  of  the  agreement,  and  that  the  Company 
threatened  and  intended  to  persist  in  issuing  such  ad- 
vertisements. 


The  Bill  prayed— 

1st.  Specific  performance  of  the  agreement 
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2nd.  An  injunction  to  restrain  the  Company  from 
issuing  any  advertisements  not  containing  the  name  of 
the  Plaintiff  in  the  manner  stipulated  for  by  the 
agreement. 

drd.  Damages. 

An  interlocutory  injunction  was  obtained  exparte  in  the 
terms  of  the  2nd  paragraph  of  the  prayer. 


The  defendants  demurred. 


Argument,  Mr.  JomeSf  Q.C.,  and  Mr.  Druce  for  the  demurrer  : — 

This  contract  is  not  susceptible  of  specific  performance  : 
Johnson  v.  Shrewsbury  <t  Birmingham  Railway  Com- 
pany {a)  \  Home  V.  London  and  North-Western  Railway 
Company  (6) ;  Peto  v.  Brighton^  Uckfield,  dec.  Railway 
Company  (c).  And  part  performance  is  not  ground  for 
the  waiver  of  the  jurisdiction  of  this  Court  in  such  a  case: 
Stocker  v.  Brockelbank  (d). 

To  prohibit  the  advertisements  will  be,  in  effect,  to 
compel  us  to  employ  the  Plaintiff  as  our  broker,  contrary 
to  the  rule  laid  down  in  Pickering  v.  Bislwp  of  Ely  (e). 

The  case  of  Ogden  v.  Fossick  (/)  shows  how  far  the 
Court  carries  this  principle. 


As  to  the  allegation  that  the  exertions  of  the  Plaintiff 


(o)  3  D.  M.  G.  914. 
(6)  10  W.  R.  170. 
(c)  1  H.  &  M.  468. 


{d)  3  Mao.  &  Gor.  250. 
(«)  2  Y.  &  C.  C.  C.  249. 
(/)  11  W.  R.  128. 
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as  broker  have  been  conducive  to  the  benefit  of  the  com- 
pany :  suppose  the  directors  to  feel  it  necessary  to  change 
that  course  of  business ;  are  they  to  be  hampered  with 
this  broker,  who  would  thus  have  become  useless,  how- 
ever under  other  circumstances  he  had  been  serviceable  ? 

Mr.  Locock  Webb  (Mr.  Rolt,  Q.C.,  with  him)  for  the 
BiU:— 
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The  15th  paragraph  of  Bill  shows  that  the  Plaintiff 
has  acted  for  the  benefit  of  the  Company. 

The  Court  could  have  restrained  the  Plaintiff  from 
entering  into  the  service  of  a  rival  Company :  Lumley  v. 
Wagner  {a). 

[The  Vige-Chancellob.— Could  the  Defendant  in 
that  case  have  filed  a  Bill  to  compel  Lumley  to  employ 
him?] 

Mr.  Webb. — At  any  rate,  they  are  bound  to  advertise 
the  Plaintiff  as  their  broker;  the  Court  can  have  no 
difficulty  in  enforcing  that. 

A  reply  was  not  heard. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

I  am  of  opinion  that  the  Plaintiff's  case  fails.  The  only 
difficulty  I  have  felt  in  this  matter  was  whether,  taking  all 
the  authorities  into  consideration,  the  terms  of  the  drd 


Judgment, 


[(a)  1  D.  M.  &  a.  604. 
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clause  of  the  agreement,  which  relates  to  the  advertisements 
in  which  the  PlaintiflF's  name  is  to  appear  as  broker,  did  not 
bring  the  case  within  the  authority  of  LumUy  v.  Wagner, 
and  this  was  the  only  consideration  which  led  me  to 
grant  the  injunction. 

If  the  question  of  advertisements  stood  alone,  that 
would  be  so ;  but  I  must  look  at  the  whole  substance  of 
the  case  presented  by  the  Bill,  and  that  case  comes 
shortly  to  this:  the  Bill  avers  that  there  has  been  a 
breach  of  contract,  by  the  non-employment  of  the  Plaintiff 
as  broker ;  but  there  is  no  averment  of  any  continuing 
contract,  which  might  have  raised  a  doubt  in  the  case. 
If  there  were  a  mere  omission  of  one  term  in  a  con- 
tract, which  was  in  other  respects  being  acted  on,  as  for 
instance,  if  the  Plaintiff  were  in  a  position  to  say,  "  the 
Company  are  still  employing  me  as  their  sole  broker,  and 
yet  they  do  not  put  my  name  into  their  advertisements 
as  they  have  contracted  to  do,*'  there  might  be  some 
ground  for  his  contention;  but  here  it  is  aveiTcd  that 
the  directors  mean  to  deprive  the  Plaintiff  of  the  benefit 
of  the  said  agreement ;  that  is  to  say,  they  are  going  to 
break  the  contract,  and  do  not  mean  to  continue  the 
Plaintiff  as  broker. 


The  Court  cannot,  therefore,  hold  that  this  is  a  Bill 
for  specific  performance  of  the  contract  as  a  whole,  to 
which  contract  this  question  of  advertisements  is  a  mere 
adjunct.  The  Court  cannot  compel  the  Defendants  to 
advertise  as  their  agent  a  person  whom  they  do  not 
employ  as  agent.  The  principal  being  gone,  the  adjunct 
must  fall  along  with  it.  Lumley  v.  Wagner  was  the  con- 
verse case ;  in  that  case  the  contract  was  still  subsisting, 
and  Mddle.  Wagner  broke  a  negative  term  of  it.  It  is 
clearly  absurd  to  say  that  they  must  issue  advertisements 
containing  the  Plaintiffs  name  as  their  broker,  when  it  is 
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obvious  that  they  cannot  be  compelled  to  employ  him  as 
such. 

I  assume  it  as  clear  that  the  rest  of  the  Bill  must 
fail ;  that  is  well  settled  by  all  the  authorities ;  the  case 
is,  in  that  respect,  on  all  fours  with  Pickering  v.  Tlie 
Bishop  of  Ely. 

Allow  this  demurrer,  with  costs. 


1864. 
Bbett 

V, 

Thb  East 
India  and 
London 
Shippinq 
Company 
(Limited). 

Judgment. 


Re  HOPKINS'  TRUST. 

T 

JL  HIS  was  a  petition  for  the  distribution  of  a  sum  of 
stock,  paid  into  Court  under  the  Trustee  Relief  Act,  in 
the  trusts  of  the  will  of  John  Hopkins. 

The  will  was  dated  the  11th  of  November,  1826,  and 
thereby  the  testator  bequeathed  all  his  property  in  the 
funds  upon  trust  for  his  wife  for  life,  and,  after  certain 
legacies,  bequeathed  the  residue  of  his  estate  to  his  wife 
absolutely,  and  the  will  proceeded  as  follows  : — 

"  The  funded  property,  which  I  have  already  be- 
"  queathed  to  my  dear  wife  during  her  natural  life,  I 
"  hereby  will  and  bequeath  to  my  dear  father  and  sister 
"  should  they  survive  my  dear  wife,  to  be  enjoyed  by 
**  them  during  their  natural  life,  share  and  share  alike, 
"  and  after  their  several  deaths  I  hereby  give  and  be- 
"  queath  the  same,  to  be  equally  divided,  between  the 
"  surviving  children  of  Mr.  William  and  Elizabeth  Goble, 


1865. 

June  2ith, 

Survivonhip — 
Period  of 
lUferenee. 
Gift  for  life, 
foUowed  by  a 
gift  to  the  sur- 
viving children 
of  B.  and  C. 
*'or  their 
heirs  and  as- 
signs."   ffeldf 
that  Crippt  v. 
WoleoU  did  not 
apply,  and  that 
the  period  of 
survivorship 
was  the  death  of 
the  testator. 
ffeld,  also,  that 
**  heirs  and  as- 
signs" coiild 
not  be  read  next 
of  kin,  and 
that  aU  who 
Buryived  the 
testator  took 
vested  interests. 
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"  and  the  surviving  children  of  the  late  Robert  and  Mary 

Ri  Hopkins'     "  Driver^  or  their  heirs  and  assigns." 

Trust. 

8uutm€iu.  The  testator  died  on  the  29th  of  April,  1830. 

The  testator's  father  and  sister  died  on  the  22nd  of 
December,  1831,  and  the  25th  of  November,  1860, 
respectively,  and  his  widow  died  on  the  29th  of  Sep- 
tember, 1864. 

There  were  eight  children  of  Mr.  and  Mrs.  GdbUy 
all  born  in  or  before  1815,  of  whom  four  were  dead  at 
the  date  of  the  will.  The  remaining  four  survived 
the  testator ;  one  of  them,  Richard^  died  in  1849 ; 
another,  Nance,  died  in  1858,  and  the  other  two  were 
Petitioners. 

There  were  six  children  of  Mr.  and  Mrs.  Driver,  of 
whom  one  was  dead  at  the  date  of  the  will.  The  others 
survived  the  testator ;  one  of  them,  Ann,  was  married  in 
1807  to  Thomas  Cole,  and  died  in  1841,  leaving  children, 
several  of  whom  were  stiU  surviving;  another,  John, 
died  in  1861  intestate,  leaving  children,  of  whom  several 
were  stiU  surviving.  The  remaining  three  children  of 
Mr.  and  Mrs.  Driver  were  stiU  alive. 

The  Petition  prayed  a  distribution  of  the  sums  in 
Court  representing  the  funded  property  bequeathed  by 
the  will  among  the  children  of  Mr.  and  Mrs.  Ooble  and 
Mr.  and  Mrs.  Driver,  who  survived  the  testator's  widow. 


Argum4nt,  Mr.  Giffard,  Q.C.,  for  the  Petitioners,  and  Mr.  James, 

Q.C.,  and  Mr.  Fischer,  in  the  same  interest : — 
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This  case  is  governed  by  the  ordinary  rule  that  the 
class  of  survivors  is  to  be  ascertained  at  the  death  of  the 
tenant  for  life  :  Cripps  v.  Wolcott  (a).  The  words  **  heirs 
and  assigns  "  cannot  be  read  as  substituting  next  of  kin 
or  any  other  persons,  but  are  merely  words  of  limitation 
showing  that  a  vested  interest  is  given  to  all  the  persons 
before  described;  that  is,  all  those  who  survived  the 
tenant  for  life.  A  substitutionary  gift  to  the  assigns  of 
the  original  donee  is  a  contradiction  in  terms.  They  also 
cited  Neathway  v.  Reed  (6). 
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Kb  HoPKurs* 
Tbust. 

ArgumaU. 


Mr.  WiUcock,  Q.C.,  and  Mr.  R.  Horton  Smith,  for  the 
children  of  Ann  Cole : — 

This  is  clearly  a  substitutionary  gift.  The  word  " or" 
preceding  heirs  and  assigns  is  conclusive  as  to  that,  and 
takes  the  case  out  of  Cripps  v.  Wolcott,  Then  the  only 
question  is  as  to  the  class  to  be  substituted,  and  it  is 
settled  that  in  such  cases  heirs,  when  used  with  reference 
to  personalty,  means  next  of  kin  :  Hawkins  on  Wills  (c) ; 
Atkinson  v.  Bartrvm  (d).  The  fund  will  be  divisible 
among  all  who  survived  the  testator,  the  shares  of  those 
who  are  dead  going  to  their  next  of  kin  (including  widows, 
if  any). 

Mr.  Daniel,  Q.C.,  for  the  representatives  of  children  of 
Mr.  and  Mrs.  GobU,  who  died  in  the  lifetime  of  the 
widow : — 

The  testator  may  well  have  used  the  words  "  surviving 
children ''  as  regards  the  Goble  family,  of  those  who  were 
surviving  at  the  date  of  the  will,  the  last  having  been 
born  eleven  years  before. 


(a)  4  Madd.  11. 

(6)  3  De  Q.  M.  &  Q.  18. 


(c)  P.  »4. 

(d)  28  Bea.  219. 
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Mr.  Amphlett,  .Q,.C.,  for  the  representatives  of  John 
Driver : — 

The  word  "  surviving "  may  be  referred  to  the  deaths 
of  the  father  and  sister,  these  being  the  events  referred 
to  by  the  words  "  their  several  deaths.**  Then  the  words 
**  heirs  and  assigns  '*  are  added  to  secure  the  shares  of 
any  such  survivors  as  might  predecease  the  widow. 

Mr.  Oiffard,  in  reply  :— 

If  the  words  "or  their  heirs  and  assigns'*  were  absent, 
it  cannot  be  disputed  that  Cripps  v.  Wolcott  would  apply, 
and  survivorship  would  refer  to  the  period  of  distribution. 

That  being  so,  the  addition  of  those  words  cannot  alter 
the  meaning  of  the  -word  '*  surviving,"  but,  at  most,  only 
creates  a  gift  over  in  the  event  of  there  being  no  surviving 
children  in  the  proper  sense.  If  there  is  any  substitution 
it  is  only  in  an  event  which  has  not  happened.  Any 
difficulty  from  the  word  "  or"  may  always  be  removed  by 
reading  it  "  and  "  as  is  so  frequently  done. 


Judgment.         ViCE- CHANCELLOR  SiR  W.  PaGE  WoOD  : — 


The  rule  laid  down  in  Cripps  v.  Wolcott  is  not  only 
settled,  but  it  is  one  which  the  Court  never  seeks  to 
evade  by  reason  of  any  slight  circumstances  which  may 
suggest  a  distinction.  That  rule  was  not  arrived  at 
without  overruling  many  earlier  decisions,  and  it  must  be 
taken  as  the  deliberate  doctrine  of  the  Court  to  apply 
that  principle  in  every  case  where  no  very  cogent  reasons 
militate  against  such  a  construction.     At  the  same  time 
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the   rule   must  yield   to   a"^  very  clear  indication   of    a 
testator's  meaning. 

In  the  present  case  the  rule  seems  to  be  incapable  of 
application,  unless  the  Court  is  prepared  either  to  strike 
out  the  words  **  or  their  heirs  and  assigns,"  or  to  read 
"  or "  as  "  and."  Unless  this  is  done— and  I  am  not 
prepared  to  deal  with  the  words  in  that  way — the  only 
possible  conclusion  is  that  the  period  of  survivorship 
referred  to  by  the  testator  is  not  the  same  as  the  period 
of  distribution,  for  on  such  a  construction  no  intelligible 
meaning  could  be  given  to  the  whole  will  I  am  not 
at  liberty  to  strike  out  the  words  which  make  the  di£Gi- 
culty,  or  to  read  the  word  "  or "  as  "  and,"  if  any 
reasonable  construction  can  be  put  upon  the  testator's 
language  as  it  stands. 


1865. 

Rb  Hopkins' 
Trust. 

Judgment, 


Where  survivorship  is  referred  to  simply,  without  any- 
thing further,  it  must  be  referred  to  the  period  of  distri- 
bution ;  but  where  you  find  such  words  as  occur  in  this 
will,  purporting  to  carry  over  the  fund,  there  is  no  alter- 
native but  to  refer  the  survivorship  to  the  death  of  the 
testator.  The  only  choice  is  between  the  death  of  the 
testator  and  the  date  of  the  will  if  the  words  "  or  their 
heirs  and  assigns  "  are  to  be  retained ;  and  the  date  of 
the  will  could  obviously  not  be  the  right  period.  Had 
that  been  the  meaning,  the  testator  need  not  have  de- 
scribed the  then  living  children,  by  designating  them  as  a 
class  of  survivors,  when  he  could  equally  well  have 
named  them.  It  was  suggested  in  argument  that  the 
reference  might  be  to  the  deaths  of  the  father  and  sister, 
but  I  am  of  opinion  that  the  "several  deaths"  referred 
to,  mean  those  of  all  the  persons  named  in  the  sentence, 
and  cannot  be  confined  to  the  father  and  sister  to  the 
exclusion  of  the  widow.  It  woiild,  moreover,  be  to  im- 
pute a  very  capricious  intention  to  the  testator,  if  I  were 
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to  assume  that  he  was  indifferent  whether  the  objects  of 
his  bounty  survived  one  of  the  tenants  for  life,  provided 
they  did  not  die  in  the  lifetime  of  the  other  two,  the  tes- 
tator's father  and  sister. 


There  are  but  two  periods  to  which  it  is  possible  to 
refer  the  survivorship, — the  death  of  the  testator,  or  the 
period  of  distribution.  The  very  ground  of  the  rule  in 
Cripps  V.  Wolcott,  namely,  that  there  should  be  persons 
to  take  when  the  fund  is  divisible,  has  no  application 
here.  I  cannot  read  "  heirs  and  assigns  '^  as  next  of 
kin ;  for  if  the  children  had  dealt  with  their  shares,  it  is 
clear  that  these  words  must  carry  them  to  their  assigns. 
Therefore,  at  the  period  of  distribution  you  must  pay  to 
those  children  who  are  alive  and  to  the  assigns  or  repre- 
sentatives of  any  who  are  dead.  The  only  period  to 
which  the  survivorship,  under  such  circumstances,  can 
relate,  is  the  death  of  the  testator ;  in  other  words,  it  is 
survivorship  at  the  time  from  which  the  will  speaks. 


MnnTTE. — The  fund  to  be  divided  among  the  obildreD  of  Mr.  and 
Mrs.  Gohle  and  Mr.  and  Mrs.  Driver  who  survived  the  widow,  and 
the  legal  present  representatives  of  such  of  them  as  survived  the 
testator  and  died  in  the  lifetime  of  the  widow. 
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FRITH  V.  CARTLAND.  J^ 

TFeb.  19th,  20rA, 
HIS  was  a  bill  filed  against  the  assignees  of  a  bank-       ^^"^  —Batd- 
rupt  John  Plimley  Edwards,  under  the  following  circnm-   rupt—FoUnirit.g 

Trmt  Fund. 

stances: —  -,,       ,        . 

The  niles  as  to 
following  trust 

On  the   18th  of  May,   1860,  Edwards,  who  had  had  hands  of  a 
various   business   transactions  with   the   Plaintiffs,    was  ti^stee^apply 
indebted  to  them,  and  induced  them  to  give  him  their  against  the  aa- 

signees  of  the 

acceptances  for  iG2,500,  in  order  that  he  might  discount  defaulting 
them  and  apply  the  proceeds  in  reduction  of  his  debt.         M^gainst  the^ 

trustee  himself, 
and  the  circum- 

Edwards  discounted  the  bills  together  with  other  bills  stance  that  the 
of  his  own,  and  received  in  payment  a  cheque  for  £8,500,  acquired  on  the 
and  a  sum  of  i*284  which  was  paid  into  the  Birmingham  ^^l^cyllld'''^' 

Branch  of  the  Bank  of  England.  when  the  bank- 

rupt was  about 
to  abscond  with 

Edwards,   instead   of  applying  the   proceeds   of   the  other^monies. 
Plaintiffs'  bills  according  to  his  agreement,  cashed  the  ^fW,notto 

°  ^  raise  any  equity 

cheque  and  converted  £500  of  the  money,  together  with  in  favour  of  the 
a  further  sum  of  £500  derived  from  a  cheque  which  he  general  creditor 
had  obtained  from  a  firm  of  Pabner  d  Clark,  into  four  "  ^^^^'J  ^^l 

'  owners  of  the 

drafts  on  a  bank  at  Hamburgh,  and  having  converted  the  ^^^^  ^^^d. 
rest  of  the  proceeds  into  securities  available  abroad,  he, 
on  the  20th  of  May,  absconded,  and  went  to  Hamburgh, 
and  thence  ultimately  to  Stockholm. 

After  some  intermediate  transformations  the  whole  of 
the  said  £3,500  and  Palmer's  £500,  with  the  exception  of 
a  small  sum  which  Edward's  had  spent,  was  converted 
into  securities,  which  were  found  in  Edwards'  possession 
at  Stockholm  by  a  creditor  named  Sadler,  who  had  pur- 
sued him.  These  securities  ultimately  realised  £2,687. 
In  the  meantime,  on  the  22nd  of  May,  1860,  a  petition  in 

K   E   2 
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bankruptcy  was  presented,  on  which  an  adjudication  was 
obtained. 

The  Plaintiffs  now  claimed  to  have  the  funds  recovered, 
and  the  sum  in  the  Bank  at  Birmingham  applied  towards 
their  claim  in  priority  to  any  claim  of  the  assignees, 
but  without  prejudice  to  the  repayment  of  the  amount 
obtained  from  Palmier  d  Clark. 


Argument, 


Mr.  RoU,  Q.C.,  and  Mr.  De  Gex  for  the  Plaintiffs. 


The  principle  simply  is  that  we  are  entitled  to  follow 
the  funds,  and  that  when  the  bankrupt  mixed  them  with 
other  funds,  and  drew  from  the  whole,  the  presumption 
is  that  he  dealt  with  his  own  fund,  and  not  with  the 
trust  fund.  The  trustee  who  mixes  trust  money  with 
his  own  must  himself  distinguish  them,  and  his  assignees 
are  in  no  better  position:  Pennell  v.  Deffell{a)\  Chedworth 
V,  Edwards  (b);  Lupton  v.  White  (c) ;  Pinkett  v.  Wright  (d); 
Harford  v.  Lloyd  (e). 

Mr.  James,  Q.C.,  and  Mr.  BardsweU  for  Defendant. 

This  is  a  competition  between  the  Plaintiffs  and  the 
general  creditors,  each  claiming  the  same  fund.  Why 
should  the  right  of  the  general  creditors  be  postponed  to 
that  of  the  Plaintiffs,  unless  the  Plaintiffs  show  that  the 
funds  recovered  were  wholly  derived  from  their  money  and 
not  from  ours  ?  No  presumption  can  be  made  against  us, 
because  it  is  not  like  the  case  of  a  man  mixing  trust 


(a)  4  D.  G.  M.  &  G.  372. 

(&)  8  Ves.  46. 
(c)  15  Ves.  432. 


(d)  2  Hare,  120. 
{e)  20  Beav.  310. 
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funds  with  his  own.  Here  the  bankrupt  had  no  funds  of 
his  own.  He  commenced  a  fraudulent  act  of  bankruptcy 
when  he  left  Birmingham  on  the  18th.  He  gathered  in 
all  the  funds  he  could  by  fraudulent  means«  and  went 
abroad  on  the  20th.  He  had  not  a  sixpence  of  his  own, 
and  there  is  no  reason  why  what  was  recovered  should  be 
held  to  be  the  plaintiffs'  money  rather  than  that  of  the 
general  creditors. 
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ArgumenL 


The  utmost  that  can  be  claimed  is  a  pro  raid  division 
between  the  Plaintiffs  and  the  assignees. 

Mr.  Rolt  mentioned  the  case  of  Taylor  v.  Plumper  (a). 

Mr.  James, — That  was  a  case  of  assignees  seeking  to 
recover  back  what  the  cestui  que  trust  had  already  got 
into  his  hands.  Here  the  whole  money  was  by  relation 
the  property  of  the  assignees  from  the  date  of  the  act  of 
bankruptcy,  and  the  ordinary  presumption  against  a 
fraudulent  trustee  does  not  arise. 

Mr.  Rolt  in  reply : 

The  case  in  Maule  d  Selwyn  lays  it  down  that  the 
remedy  in  such  cases  against  the  assignee  is  the  same  as 
against  the  bankrupt,  and  that  is  conclusive. 


Vice-Chancellor  Sir  W.  Page  Wood: — 

February  21. 

The  contest  in  this  case  is  as  to  the  title  to  the  pro-       J^gment. 
ceeds  of  certain  bills  which  the  Plaintiffs  entrusted  to  a 

{a)  3  M.  &  Sel.  562. 


Judgment. 
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1865.  Mr.  Edwards,   who  has   since    become  bankrupt,   and 

which  Edwards  converted  into  cash  and  mixed  with 
monies  of  his  own.  The  greater  part  of  these  funds 
were  traced  through  successive  changes  into  letters  of 
credit  and  foreign  bills  and  notes,  and  ultimately  into 
the  hands  of  the  bankrupt  when  he  was  arrested  at 
Stockholm. 

Another  transaction  of  the  same  kind  occurred,  in 
which  Edwards  had  obtained  a  bill  for  JS500  from  a  firm 
of  Palmer  d  Clark,  and  converted  it  together  with  part  of 
the  proceeds  of  the  Plaintiffs'  bills  into  a  letter  of 
credit  for  JE1,000.  No  question  is  raised  in  this  suit 
as  to  Palmer  d  Clark's  title  to  be  paid  their  JB500  out 
of  the  monies  now  available. 

On  the  22nd  May  Edwards  was  adjudicated  bankrupt, 
the  transactions  wliich  I  have  described  having  taken 
place  on  the  18th  and  19th  of  that  month,  and  the 
question  which  now  arises  is  as  to  the  respective  rights 
of  the  assignees  and  the  original  owners  of  the  funds  so 
applied  by  the  bankrupt.  Pennell  v.  DeffeU  is  a  very 
instructive  case  upon  all  questions  of  this  kind.  It  does 
not  indeed  lay  down  any  new  principle,  but  it  contains  a 
particularly  clear  and  able  enunciation  of  established 
doctrines  in  their  bearing  upon  circumstances  of  some 
difficulty.  The  guiding  principle  is,  that  a  trustee  cannot 
assert  a  title  of  his  own  to  trust  property.  If  he  destroys 
a  trust  fund  by  dissipating  it  altogether,  there  remains 
nothing  to  be  the  subject  of  a  trust.  But  so  long  as  the 
trust  property  can  be  traced  and  followed  into  other  pro- 
perty into  which  it  has  been  converted,  that  remains 
subject  to  the  trust.  A  second  principle  is,  that  if  a  man 
mixes  trust  funds  with  his  own,  the  whole  will  be  treated 
as  the  trust  property,  except  so  far  as  he  may  be  able  to 
distinguish  what  is  his  own. 
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Upon  these  two  principles  the  case  of  Penneli  v. 
Deffell  was  decided,  and  it  illustrates  very  strongly  the 
manner  in  which  the  Court  will  follow  trust  property. 
The  sole  question  in  every  case  is  whether  the  property 
can  or  cannot  be  identified. 


In  the  present  case  the  evidence  amounts  to  this. 
The  bankrupt  took  ^62,600  of  bills  belonging  to  the  Plain- 
tiffs, and  discounted  them  together  with  bills  of  his  own. 
He  received  a  cheque  for  £3,600,  besides  a  further  sum 
which  was  paid  to  bis  credit  at  the  Bank  of  England. 
These  dealings,  and  the  conversion  of  the  proceeds  into 
credits  on  foreign  baliks,  raise  the  same  kind  of  case 
as  was  suggested  by  the  Lord  Justice  Knight  BrtLce 
in  his  judgment  in  PenneU  v.  Deffell.  If  a  man  has 
£1,000  of  his  own  in  a  box  on  one  side,  and  £1,000 
of  trust  propei*ty  in  the  same  box  on  the  other  side,  and 
then  takes  out  £500  and  applies  it  for  his  own  purposes, 
the  Court  will  not  allow  him  to  say  that  that  money 
was  taken  from  the  trust  fund.  The  trust  must  have  its 
£1,000  so  long  as  a  sufficient  sum  remains  in  the  box. 
So  here,  Edwards  could  not  be  allowed  to  say  that  the 
£284  deposited  in  the  Bank  of  England  was  his  own,  and 
that  the  trust  portion  of  the  fund  was  that  which  he  took 
abroad  with  him,  and  from  which  he  drew  as  he  required 
for  his  own  purposes.  There  is,  therefore,  no  difficulty 
in  treating  that  sum  at  the  bank  as  belonging  to  the 
trust,  together  with  what  remains  of  the  sum  which  he 
took  abroad.  It  appears  that  Edwards,  after  passing  the 
property  through  various  transformations,  had  at  last  a 
sum  nearly  sufficient,  together  with  the  money  at  the 
bank,  to  cover  the  amount  of  the  Plaintiffs'  trust  fund  as 
well  as  Palmer's  £600.  During  the  interval  he  had 
spent  something  out  of  the  mixed  fund,  which  expendi- 
ture must  be  attributed  to  that  portion  which  I  may  call 
his  own,   using  the  expression  subject  to  the  title   of 
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Palmer  to  the  £500,  about  which  no  question  is  raised. 
Unless  therefore  the  bankruptcy  makes  a  difference, 
there  can  be  no  ground  for  denying  the  Plaintiffs'  title  to 
the  fund  recovered,  or  for  dividing  it  pro  raid.  The 
Court  attributes  the  ownership  of  the  trust  property  to 
the  cestui  que  trust  so  long  as  it  can  be  traced.  Here 
there  is  no  difficulty  in  identifying  it.  Throughout  the 
whole  series  of  transformations  the  bankrupt  always  held 
a  fund  available  to  meet  the  claim  of  the  trust.  In  Pen- 
neU  V.  Deffell  part  of  the  trust  fund  had  been  paid  into  a 
bank,  but  it  was  not  ear-marked,  and  was  wiped  out  by 
subsequent  drawings,  and  the  whole  ultimate  balance 
could  not  be  fixed  with  the  trust,  any  more  than  a 
second  £1,000  of  stock  which  a  trustee  might  happen  to 
acquire  after  selling  £1,000  of  trust  stock  and  spending 
the  proceeds.  So  long,  however,  as  the  fund  can  be 
traced  the  trustee  cannot  assert  his  own  title  to  it. 


The  argument  on  behalf  of  the  assignees  was  very 
ingenious.  It  is  quite  unsupported  by  the  answer,  and 
is  indeed  a  departure  from  the  case  there  made  ;  but  in- 
dependently of  that  difficulty,  I  think  it  could  not  prevail. 
The  answer  simply  states  the  petition  and  adjudication, 
the  bankrupt's  departure  for  Hambro',  and  then,  in 
paragraph  19,  states  that  he  paid  away  part  of  the  pro- 
ceeds of  the  bills  to  his  father-in-law.  It  is  not  stated 
when  this  payment  was  made,  but  it  is  relied  on  as  a 
fraud  against  the  assignees.  Then  the  issue  is  raised  by 
the  20th  paragraph,  and  very  properly  raised,  with  a  due 
regard  to  the  principles  of  law.  The  allegation  is,  in 
effect,  that  the  funds  recovered  belong  to  the  general 
creditors,  unless  the  Plaintiffs  can  prove  the  alleged 
trust,  and  identify  the  trust  monies. 


It  appears  to  me  that  these  matters  are  proved,  sub- 
ject only  to  the  questions  whether  the  doctrines  applicable 
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to  the  ordinary  case  of  a  trustee  dealing  with  a  trust  fund 
can  be  applied  to  a  case  where  a  bankrupt  has  absconded, 
and  a  petition  has  been  presented  two  days  after  his 
departure  ;  or  whether  I  can  say  that  this  money  was  not 
the  bankrupt's  in  the  sense  in  which  it  would  be  con- 
sidered his  but  for  the  bankruptcy. 


1865. 


Now  if  I  assume  the  payment  of  the  father-in-law  to 
have  been  made  under  pressure  it  would  be  perfectly 
good.  As  to  the  charges  on  the  road,  they  cannot  be 
recovered.  The  monies  were  in  all  respects  at  the  bank- 
rupt's disposal,  and  the  fallacy  of  the  argument  for  the 
assignees  lies  in  ti*eating  this  fund  as  the  money  of  the 
general  creditors,  merely  because  assignees  have  in 
certain  cases  a  right  to  treat  property  as  theirs  as  against 
wrongdoers  who  may  have  possession  of  it.  The  funds 
must,  I  think,  be  applied  in  recouping  the  trust,  with  the 
exception  of  a  sum  of  £482,  which  it  is  not  disputed 
represents  the  cheque  obtained  from  Palmer  d  Clarke 
and  must  be  retained  to  meet  their  claim.  The  expenses 
of  recovering  the  fund  to  be  borne  rateably  by  this  and 
the  other  portion  of  the  fund. 
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J^^  DODDS  V.  HILLS. 

March  22nd,       Hn 

Mrnigagor  and     JL  HE  Plaintiff  WES  a  married  woman  (suing  by  next 

^^^y^S     friend),  upon  whom  certain  shares  in  the  Wliittle  Dean 

Shares— Notice    jy atev  Company  hsid  been  settled  for  her  separate  use. 

— Tratutfer —  x-      ^7  t 

JUgistry.        The  shares  stood  in  the  name  of  Henry  HUh,  as  sole 
A  sole  trustee  of  trustee,  having  formerly  stood  (as  the  share  certificate 

Bhares  executed  »  o  y  ^ 

a  transfer  and      showed)  in  his  name  jointly  with  that  of  another  person. 

delivered  it 
with  the  certifi- 
cate of  the 
shares  to  a 

mortgagee  who        Qn  the  19th  of  September,  1857,  HUU  obtained  an 

had  no  notice  of 

tho.tru8t.  The  advance  from  the  Defendant,  Smith,  out  of  the  funds  of 
not  rSwter  his  *  ^^^^  ^^  which  Smith  was  secretary ;  as  security  for 
transfer  until      which  he  executed  a  transfer  of  the  said  trust  shares, 

after  notice  of  ^  ' 

the  trust  Held,  and  handed  the  same,  together  with  the  certificate  of  the 
could  not  be  shares,  to  Smith.  He  also  gave  a  promissory  note  to  the 
iS.'^  "^^  treasurer  of  the  club. 

ahowed  that  the 
shares  had  for- 
merly stood  in 

two^raona.^  Further  advances  were  made  by  Smith,  partly  out  of 

Held,  that  this    ^he  fuuds  of  the  Same  and  another  club  of  which  also 

was  not  enough 

to  put  the  mort-  Smith  was  secretary,  and  partly  out  of  his  own  monies ; 

^^  or  fix  hhn  ^^^  ^^  ^as  verbally  arranged  between  HiUs  and  Smith  that 
with  notice.  ^j^g  shares  should  be  held  by  Smith  as  security  for  these 
further  sums.  The  security  of  the  shares  appeared  to 
have  been  given  to  S7nith  personally  to  indemnify  him, 
and  not  directly  as  a  security  to  the  clubs.  At  the  time 
when  these  advances  were  made,  Smith  had  no  notice  of 
the  trust,  or  that  the  shares  were  not  the  absolute  pro- 
perty of  Hills.  Hills  regularly  received  the  dividends, 
and  paid  them  over  to  the  Plaintiff. 


On  the  7th  of  June,  1863,  HiRs  absconded ;  and  on 
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the  30th  of  June  a  petition  in  bankmptcy  was  filed,  ander 
which  he  was  declared  bankrupt 

On  the  14th  of  June,  1863,  the  Plaintijff  and  her  hus- 
band informed  Smith  that  Hills  held  the  shares  upon 
trust  for  the  Plaintiff. 
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On  the  19th  of  June,  1803,  Smith  sent  the  transfer, 
with  the  certificate,  to  the  Secretary  of  the  Company  for 
registration,  and  the  shares  were  on  the  following  day 
registered  in  the  name  of  Smith. 

The  Whittle  Dean  Water  Company  was  constituted  by 
Act  of  Parliament,  with  which  the  Companies  Clauses 
Consolidation  Act  was  incorporated. 

The  Bill  prayed  that  the  transfer  of  the  shares  might 
be  set  aside;  or,  in  the  alternative,  that  the  Plaintiff 
might  be  let  in  to  redeem. 


Mr.  Willcock,  Q.C.,  and  Mr.  Tortiano  for  the  Plain- 
tiff:— 


ArgumetU. 


The  transfer  not  having  been  executed  by  the  trans- 
feree, so  far  as  appears,  nor  sent  for  registration  until 
after  notice  of  the  trust,  cannot  be  set  up  against  the 
Plaintiff's  title.  Until  the  19th  of  June,  the  Defendant 
had  only  an  equitable  title  subsequent  to  the  equitable 
title  of  the  Plaintiff.  By  the  provisions  of  the  Com- 
panies Clauses  Consolidation  Act,  sect.  15,  HilU,  whose 
name  remained  on  the  register,  was  consequently  the 
owner  of  the  shares  until  after  the  Defendant  received 
notice  of  the  trust;  and  it  was  not  competent  for  the 
Defendant,  after  notice,  to  get  the  legal  estate  into 
himself. 
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Hay  V.  Willoughby  (a) ;  Sayles  v.  Blane  {b) ;  Cory  v. 
Eyre  (c) ;  Stackhouse  v.  Jier«ey  (d) ;  Carter  v.  Carter  {e) ; 
Maninngford  v.  Toleman  (/). 

Mr.  Bendall,  in  the  same  interest : — 


You  can't  get  in  the  legal  estate  from  a  person  who 
cannot  give  it  without  a  breach  of  trust.  Now  the  trans- 
fer does  not  pass  the  legal  estate  until  registration,  and 
the  registration  after  notice  was  void. 

Mr.  Amphlett,  Q.C.,  and  Mr.  C.  C.  Barber,  for  the 
Defendants,  were  not  called  upon. 


Judgment.        ViCE- CHANCELLOR   SiR  W.   PagE   WoOD  : — 

It  is  impossible  to  give  the  Plaintiff  any  relief  against 
this  transfer.  It  is  a  case  of  great  hardship  upon  the 
Plaintiff;  but  the  Defendant  Smith  does  not  appear  to  me 
to  be  in  any  way  answerable  for  that.  The  shares  stood 
in  the  name  of  HilU  apparently  as  absolute  owner ;  and 
he  purported,  as  such  owner,  to  transfer  them  to  Smith  by 
way  of  security.  There  is  some  obscurity  in  the  evi- 
dence, as  to  whether  Smith  took  the  shares  as  repre- 
senting the  different  clubs,  but  the  real  effect  of  the 
evidence  is,  I  think,  that  the  security  was  given  person- 
ally to  Smith  himself,  which  somewhat  simplifies  the 
case.  After  the  transfer  was  given  to  Smith,  Hills  con- 
tinued to  receive  the  dividends;  and  the  arrangement 


(a)  10  Hare,  242. 

{b)  HQ.  B.  205;  1  At.  382. 

(c)  1  D.  J.  &  S.  149. 


(rf)  IJ.  &  H.  721. 
(e)  3  K.  &  J.  617. 
(/)  1  Coll.  670. 
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seems  to  have  been  this  :  Smith  being  responsible  to  his 
societies  for  the  money,  required  Hills  to  give  him,  by 
way  of  indemnity,  such  a  power  over  the  shares  as  would 
enable  him  {Smith),  whenever  he  pleased,  to  make  him- 
self legal  owner.  That  Hills  did,  by  executing  a  trans- 
fer, and  Smith  allowed  him  to  remain  on  the  register  and 
receive  the  dividends  as  long  as  he  made  no  default  in 
respect  of  the  advances,  being  content  as  mortgagee  with 
the  power  given  to  him  of  registering  the  transfer. 
When  this  arrangement  was  made,  Smith  had  no  notice 
of  the  trust ;  and,  after  having  received  notice,  he  regis- 
tered the  transfer.  At  the  time  of  the  transfer  he  acquired 
the  power  to  register  himself  as  owner  of  the  shares. 
Hills  could  not  displace  the  equity  thus  acquired,  nor 
was  anything  further  necessary  to  be  done  on  his  part  to 
complete  the  transaction.  Although  it  is  true  that,  as 
between  him  and  the  Company,  Smith  did  not  become 
the  owner  until  after  registration,  nothing  but  his  own 
act  was  necessary  to  make  him  complete  master  of  the 
shares.  His  position  was  like  that  of  a  person  to  whom 
an  estate  is  conveyed,  to  become  legally  vested  on  the 
performance  of  some  condition,  such  as  the  making  of  a 
demand,  or  the  like ;  and,  in  such  a  case,  notice  of  a  trust 
would  not  prevent  the  subsequent  performance  or  effect 
of  this  condition. 


1865. 


Judgment, 


It  was  suggested  that  the  transfer  could  not  be  completed 
without  a  breach  of  trust,  but  that  is  not  so.  After  the 
notice.  Smith  did  not  require  Hills  to  commit  any  breach 
of  trust,  or  to  do  any  thing.  It  is  the  case  of  a  person 
advancing  money  on  an  equitable  security  without  notice 
of  a  trust,  and  afterwards  getting  in  the  legal  estate,  and 
no  more  involves  a  breach  of  ti'ust  than  when  a  mere 
incumbrancer  gets  in  the  legal  estate  as  tabula  in  nau- 
fragio.  As  to  the  subsequent  securities,  it  appears  to  me 
clear  tlmt  the  further  advances  were  made  on  the  faith  of 
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having  the  security  of  the  shares.  There  has  been  no 
attempt  to  shake  the  evidence  on  this  point  by  cross-exa- 
mination. Some  suggestion  was  made  that  the  defendant 
was  guilty  of  negligence,  such  as  to  fix  him  from  the  out- 
set with  notice  of  the  trust.  But  there  is  no  evidence  of 
any  negligence.  The  certificate  showed  only  that  Hills 
and  another  were  once  joint  owners  of  the  shares.  Even 
if  the  fact  of  money  being  in  the  hands  of  two  persons 
could  be  considered  to  be  any  kind  of  evidence  of  a  trust, 
it  would  be  most  dangerous  (especially  in  a  case  where 
the  money  has  ceased  to  stand  in  two  names)  to  say 
that  a  purchaser  is  thereby  put  upon  inquiry.  There 
was  nothing  to  raise  a  legitimate  suspicion  in  any  one*8 
mind.  Nor  is  there  anything  in  the  fact  that  the  mort- 
gagor was  left  in  the  legal  possession  of  the  shares,  and 
in  the  receipt  of  the  dividends.  Such  a  circumstance 
might  be  material  in  a  case  of  bankruptcy,  but  that 
would  be  only  under  the  doctrine  of  reputed  ownership. 
There  was  nothing  unreasonable  in  allowing  the  mort- 
gagor to  hold  until  it  became  necessary  to  enforce  the 
power  of  taking  actual  possession. 


The  Plaintiflf  is  of  course  entitled  to  redeem,  and 
there  will  be  the  usual  decree  for  account  and  redemp- 
tion. 
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April  29th, 
May  2nd. 

HARVEY  V.  BECKWITH.  Mviuai 

T  Imuran  ce — Suit 

at  Law— in 
HIS  was  a  suit  instituted  for  the  purpose  of  recover-  EquHy^Parties., 

1  ■••-11         i-r^i*i*nf*  A      p        Where  the  rules 

mg  the  amount  claimed  hy  the  Plaintin  m  respect  of  a  of  a  Marine 
certain  contract  of  marine  assurance,  which  had  been  provlded^hat 
entered  into  between  him  and  the  Colchester  <md  Wiven-  the  committee 

might  sue  and  be 

hoe  Total  Loss  Mutual  Marine  Association,^  which  was  sued  on  behalf 
resisted  by  the  Association  on  the  ground  that  the  bers,  and  that 
Plaintiff  had  violated  one  of  the  terms  of  the  contract  of  ??"?*«  ^«^«  *? 

be  drawn  for  by 
assurance.  the  secretary  at 

the  order  of  the 
committee,  and 

The  rules  of  the  Association,  as  stated  in  the  answer,  ^y '^^j^embe^r^ 

provided  that  in  case  of  any  loss  or  damage  to  any  ship  whose  claim 

insured  in  the  Association,  notice  of  such  loss  was  to  be  against  the 

given  to  the  secretary  of  the  Association,  who  was  forth-  thr»&cr^aix 

with  to  call  a  meeting  of  the  committee,  and  to  bring  that  praymg  that  the 

°  ^  committee 

notice  before  them ;    and  it  was  made  the  duty  of  the  might  order  the 
committee  to  examine  into  the  circumstances  of  the  said  ^w  u^n  the 
loss,  and  if  they  should  find  that  there  was  a  just  and  ^^^jnt'of  wf^ 
proper  claim,  but  not  otherwise,  they  were  to  settle  and  claim*  ^^  that 

_ .  _  _  ,  _  ,  the  secretary 

adjust  the  same,  and  to  make  an  order  upon  the  secretary  should  there- 
for the  payment  thereof,  who  was  thereupon  required  to  a^oniingW : 
apportion  the  sum  mentioned  in  the  order  of  the  com-  ^^\  l"^.*?** 

^^  the  plaintiff  was 

mittee  amongst  all  the  members  of  the  Association  in  entitled  to  sue 
manner  specified  by  the  said  rules,  and  to  draw  upon  the  sn^^Sat  the 

members  for  their  contributive  shares  as  determined  by  committee 

^    suffiaently 
such  apportionment;  and  every  member  was  thereupon  represented  all 

bound  to  contribute  his  due  proportion  of  all  such  losses  for  the  purposes 

by  payment  to  the  secretary  of  all  sums  for  which  he  g^*,  SaVthe 

should  be  so  drawn  upon ;  and  the  secretary  was  bound  ■ocr«tary 

thereout  to  pay  to  the  members  who  had  sustained  such  joined  as  a 

losses  the   sums  to  which  they  might  be  respectively  S^e  pwsonil 
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The  eighth  of  the  said  rules  was  as  follows : — "  The 
committee  shall  on  the  first  Monday  in  August  and  the 
first  Monday  in  February  meet  at  Colchester  or  Wivenhoe 
and  settle  the  whole  of  the  losses  which  may  have 
occurred,  and  order  payment  thereof  at  such  date  as  to 
them  may  appear  most  convenient  for  the  purpose  of  the 
Association,  or  by  secretary's  draft  at  60  days'  date/' 


The  Defendant  Beckwith  was  the  secretary  of  the  club, 
and  the  other  Defendants  were  the  committee.  No 
member  of  the  club  other  than  the  secretary  and  com- 
mittee was  a  paily. 

It  was  admitted  that  the  eflfect  of  the  contract  between 
the  members  was  to  make  them  severally  liable  for  their 
respective  contributive  shares  merely,  and  not  jointly  and 
severally  liable  for  any  loss. 

The  cause  now  came  on  for  Hearing. 

The  case,  on  the  merits,  turned  on  the  construction 
of  a  very  special  and  somewhat  ill-worded  condition  in 
the  rules,  on  which  the  Vice-Chancellor  was  substantially 
in  favour  of  the  Plaintiff.  The  question  depended,  how- 
ever, exclusively  on  the  particular  words  of  the  said 
condition,  and  the  only  points  calling  for  report  were 
certain  objections  taken  by  the  Defendants  to  the  frame 
of  the  suit. 


Argument.  Mr.  A.  E.  Miller  (Sir  Hvgh  CaimSy  Q.C.,  with  him)  for 

the  Plaintiff. 


Mr.   Willcock,   Q.C.,  and   Mr.    Walford  for   the    De- 
fendants. 


A  rgumait. 
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1st.  The  Plaintiff's  remedy  is  at  law  only,  and  not  in 
equity.  The  deed  of  association  expressly  provides  that 
the  members  are  to  be  liable  **  severally  and  respectively, 
but  not  jointly  or  in  partnership  ;  "  and  thereupon  the 
Plaintiff's  right  is  to  bring  a  separate  action  against  each 
to  recover  the  amount  of  his  contributive  share  :  there  is 
no  charge  affecting  any  common  fund :  De  Ghettoff  v. 
London  Assurance  (a) ;  Law  v.  London  Indisputable  Life 
Policy  Company  (b).  And  it  is  no  objection  to  say  that 
there  is  no  signed  policy  ;  that  is  not  necessarily  a  con- 
dition precedent  to  an  action  :  Strong  v.  Harvey  (c). 

2ndly.  The  suit  is  defective  for  want  of  parties.  The 
adjustment  is  not  purely  ministerial,  but  the  committee 
are  to  manage  the  affairs  of  the  Company  generally ;  and 
though  that  might  justify  a  suit  against  them  alone  by  a 
stranger,  there  is  nothing  to  make  them  liable,  apart  from 
the  general  body  of  members,  in  a  suit  by  one  of  theit  own 
members.  The  suit  can  only  be  sustained  as  a  Bill  for 
the  administration  of  a  trust,  and  that  requires  in  such  a 
case  as  this  the  presence  of  all  the  beneficiaries. 

3rdly.  The  conditions  as  to  arbitration  have  not  been 
sufl&ciently  complied  with.  The  Court  might  have  been, 
and,  if  necessary,  should  have  been,  applied  to,  to  appoint 
an  umpire  ;  but  till  some  award  has  been  made,  the 
Plaintiff  has  no  right  to  sue  at  all. 

4thly.  The  secretary  is  an  improper  party  ;  he  has  been 
made  a  Defendant  on  an  allegation  that  he  is  a  member 
of  the  committee,  but  that  is  disproved  by  the  answer. 
He  is  a  mere  agent  of  the  committee,  and  you  might  as 
well  make  his  clerks  Defendants  as  himself. 


(a)  4  Br.  P.  C.  436.  (6)  1  K.  &  J.  223. 

(c)    3  Binjj.  304. 

YOL.  IL  9  W 
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Argument. 


CASES  IN  CHANCERY. 
They  also  argued  the  question  6u  the  merits. 

Mr.  Miller^  in  reply  : — 

We  could  not  proceed  here  at  law,  because  the  com- 
mittee have  not  settled  the  amount,  and  the  secretary  has 
not  drawn  upon  the  members.  They  are  not  liable  to  us 
till  they  have  neglected  to  honour  the  secretary's  draft. 
In  Strong  v.  Harvey  all  that  was  held  was,  that  the  Defen- 
dant, who  was  one  of  the  committee,  and  was  also  per- 
sonally liable  on  the  policy,  could  not  set  up  his  own 
laches  in  not  having  adjusted  the  claim. 

We  could  not  do  without  the  secretary,  because  we 
require  a  direct  order  upon  him  to  draw,  according  to  the 
terms  of  the  rule  ;  and  besides,  he  was,  probably,  the  only 
person  who  had  personal  knowledge  of  the  facts  whom 
we  could  interrogate. 

He  then  entered  on  the  question  of  the  merits. 


May  2, 

Judgment. 


Vice-chancellor  Sm  W.  Page  Wood: — 

The  Plaintiff  in  this  case  has  filed  his  Bill  in  respect 
of  his  rights  under  a  certain  deed  of  mutual  assurance 
between  him  and  several  persons  who  form  the  association 
mentioned  in  the  pleadings.  The  Defendant  Beckwith  is 
the  secretary,  and  the  other  Defendants  are  the  Com- 
mittee of  Management  of  this  Association. 

The  Association  is  of  this  kind.  It  is  formed  under 
an  instrument  of  a  form  which  is  not,  I  believe,  unusual 
in  companies  of  this  nature.     There  are  several  owners 
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of  ships  who  execute  the  deed  by  inserting  their  names 
in  a  schedule  thereto,  and  appending  to  their  names  a 
statement  of  the  value  of  the  ships  which  they  have 
assured  in  the  Association.  This  arrangement  is  renewed 
year  by  year.  The  deed  very  carefully  provides  that  the 
Association  is  not  to  be  treated  as  a  partnership,  and  that 
the  parties  are  not  to  be  jointly  and  severally  liable  for 
losses.  They  enter  into  mutual  covenants  to  the  effect 
that  (subject  always  to  the  rules  and  regulations  contained 
in  the  deed)  they  will  contribute  for  the  purpose  of 
making  good  all  losses  of  ships  insured  in  the  Associa- 
tion, pro  ratA  in  proportion  to  the  values  set  opposite  to 
their  respective  names,  that  is  to  say,  the  value  of  the 
ships  which  they  respectively  insure.  That  is  the  general 
scheme  of  the  arrangement. 
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Judgment. 


That  being  so,  there  are  rules  and  regulations  by  which 
all  the  members  are  bound,  and  by  which  the  Committee 
of  Management  is  armed  with  certain  definite  powers. 
Amongst  other  things  they  have  power  to  grant  policies, 
and,  in  the  largest  form,  to  settle  the  amount  of  losses. 
According  to  the  8th  rule  the  committee  are  to  meet  on 
certain  days  to  settle  the  whole  of  the  losses  which  have 
occurred  and  order  payment  thereof.  It  is  to  this 
effect. 

[His  Honour  read  it  (a).] 

Then  by  another  rule  there  is  to  be  action  on  the  part 
of  the  assured  for  the  recovery  of  his  loss.  Then  there 
are  certain  provisions  with  reference  to  arbitration  in  case 
of  dispute,  and  a  provision  that  no  action  shall  be 
brought  except  where  the  matter  in  dispute  has  been 
submitted  to  arbitration.    I  think  that  that  is  all  that  the 


(a)  Ante,  p.  430. 


f  r  2 
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1864.  rules   contain   material    to    the    preliminary   objections 

which  have  been  raised. 


Judgment.  The  whole  Scheme  is,  that  the  insurers  are  not  to  pay 

the  insured  directly,  but  the  committee  is  to  make  an 
order,  and  the  secretary  is  to  draw  upon  the  members  in 
accordance  therewith,  and  a  fund  is  to  be  thereby  raised 
out  of  which  the  losses  are  to  be  made  good. 

The  first  objection  is  pointed  at  the  whole  equity  of 
the  case.  It  is  put  forward  on  the  part  of  the  Defendant 
that  there  is  a  sufficient  remedy  at  law,  and  that,  there- 
fore the  Plaintiff's  only  remedy  is  by  action,  and  the  case 
of  Strong  v.  Harvey  is  cited  as  an  authority  for  this. 
That  was,  however,  a  case  of  a  totally  different  descrip- 
tion. In  that  case  a  policy  had  been  granted,  and  the 
terms  thereof  were  that  the  claim  was  to  be  paid  within 
three  months  after  it  had  been  adjusted  by  a  committee 
named  in  the  body  of  the  policy  itself:  the  action  was 
brought  against  a  member  of  this  committee,  who  was 
also  one  of  the  underwriters  of  the  policy,  and  all  that 
was  held  was  that  he  could  not  plead  his  own  laches  in 
not  having  made  the  adjustment  in  bar  of  the  claim. 


In  this  case  it  does  not  appear  to  me  that  the  Plaintiff 
would  have  a  reasonable  chance  of  success  were  he  to 
bring  separate  actions  before  a  proper  order  had  been 
made  by  the  committee,  and  cheques  had  been  properly 
drawn  by  the  secretary  in  accordance  with  the  rules  8  and 
26.  The  covenant  to  pay  in  the  deed  is  only  to  pay  in 
accordance  with  those  rules.  The  Plaintiff  has  come 
here  to  obtain  a  declaration  of  his  right,  and  specific  per- 
formance of  the  agreement  on  the  part  of  the  committee 
to  make  the  proper  order,  and  he  calls  on  the  committee 
to  do  that  which  is  right.     They  seem  to  me  to  have 
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been  wrong  hitherto,  and,  so  far  as  they  are  concerned, 
the  Plaintiff  is  clearly  entitled  to  the  relief  he  asks. 

Then  it  is  said  that  there  is  a  defect  of  parties,  because 
all  the  members  of  the  Association  are  not  before  the 
Court :  but  all  have  individually  agreed  to  be  bound  by 
the  arrangements  of  the  committee,  and  I  think  that  that 
objection  must  therefore  fail. 

Another  objection  was  that  the  siecretary  was  a  mere 
servant,  and  therefore  an  improper  party ;  but  by  these 
rules  his  co-operation  is  rendered  necessary  to  the 
Plaintiff,  who  can  only  reach  the  shareholders  through 
him.  He  has  to  draw  upon  them,  and  they  are  to  pay 
him,  and  then  he  (not  they)  is  to  pay  the  Plaintiff.  I 
think,  therefore,  that  that  objection  also  is  unfounded. 

I  now  come  to  the  substantial  merits  of  the  case. 

[These  do  not  call  for  a  report.] 

His  Honour  having  decided  that,  on  the  merits,  the 
Plaintiff  was  entitled  to  recover  the  amount  claimed,  sub- 
ject to  a  deduction  of  15  per  cent.,  a  further  question 
arose  :  the  Plaintiff  claimed  interest  on  the  amount  from 
the  time  when  the  Association  ought  to  have  paid  him, 
the  Defendants  contended  that  such  interest  could  only 
be  allowed  from  the  date  of  the  decree. 
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The  Vice-Chancellor  said,  that  although  it  appeared 
to  him  that  in  an  action  the  jury  might,  and  possibly 
would,  have  given  interest  in  the  shape  of  damages,  and 
though,  if  the  Plaintiff  had  specifically  prayed  either 
for  interest  eo  nomine,  or  for  damages  for  the  delay  in 
payment,  interest  might  perhaps  have  been  given  in  the 
nature  of  damages,  he  did  not  see  how  the  Court  could 
give  interest  which  had  not  been  specially  asked  fqr.     It 
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1864.  did  not  seem  to  him  to  be  relief  "  consequeutial  upon  "  any 

of  the  special  relief  asked  for. 

This  case  was  re-heard  before  the  Lords  Jostioes  of  Appeal  on  the 
Jud/jnient.        6th  Jane,  1864,  when  the  Decree  was  affirmed.    None  of  the  points 
here  noticed,  however,  were  raised  on  that  occasion :  the  arguments 
were  confiued  exclusively  to  the  question  on  the  merits. 


1865. 

AprU  19tA,  20^. 

Power  in  gron — 

DetermifuUion  of 

Life-interett, 

Devise  to  A.  for 
life  or  until  in- 
solvency, and 
from  and  imme- 
diately after  his 
death  or  insol- 
vency to  his 
children  as  he 
should  by  deed 
or  will  appoint, 
and  in  default 
to  the  children 
equally.    Held, 
that  an  appoint- 
ment by  A.  after 
his  insolvency 
was  valid.     Ob- 
servations on 
Hofwdl  V.  Ha9- 
wtU,  2  D.,  F. 
&  J.  456. 


WICKHAM  V.  WING. 


c 


AROLINE  WICKHAM  by  her  will,  dated  the 
21st  of  July,  1849,  deyised  certain  freehold  estates  to  her 
brother,  Thomas  Provia  Wickhanif  for  life,  and  until  he 
should  become  banki*upt  or  seek  relief  under  the  Insol- 
vent Acts,  and  from  and  after  his  decease,  or  from  and 
immediately  after  he  should  become  bankrupt  or  insol- 
vent as  aforesaid ;  then  testatrix  devised  the  same  to  the 
children  of  Thomas  Provis  Wickham,  in  such  shares,  and 
for  such  estates  and  interests  as  he  should  by  deed  or  will 
appoint,  and  in  default  of  appointment,  and  so  far  as 
the  same  should  not  extend  to  all  the  children,  in  equal 
shares  as  tenants  in  common. 

The  will  contained  a  power  of  sale  and  reinvestment. 

The  testatrix  died  on  the  16th  of  February,  1861,  and 
certain  parts  of  the  estate  had  since  been  sold,  and  the 
proceeds  had  not  been  reinvested. 


Thomas  Provis  Wickham  took  the  benefit  of  the  Insol- 
vent Acts  on  the  30th  of  May,  1857. 


OASES  IN  OHANOBEY. 

By  a  deed  poll,  dated  the  3rd  of  November,  1860, 
Thomas  Provia  Wickham,  who  then  had  several  children, 
made  an  appointment  in  favour  of  his  eldest  son. 

The  bill  was  filed  by  Thomas  Provis  Wickham  and  his 
eldest  son,  praying  a  declaration  of  the  validity  of  the 
said  appointment,  and  relief  consequential  thereon. 
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Statement, 


Mr.  Rolt,  Q.C.,  and  Mr.  Peck,  for  PlaintiflF:— 

But  for  the  case  of  Haswell  v.  Haswell{a)  there  would 
be  no  room  for  argument  on  this  case.  It  is  a  power  in 
gross,  given  without  any  restriction  to  the  period  during 
which  the  donee  should  be  in  enjoyment  of  the  rents,  and 
there  is  nothing  to  prevent  the  execution  being  valid  on 
the  principle  of  Parsons  v.  Parsons  (b)  and  all  the  earlier 
authorities.  Haswell  v.  Haswell  is,  however,  distinguish- 
able. Lord  St.  Leonards'  observations  upon  it  (c)  show 
that  it  establishes  no  principle  which  could  touch  this 
case,  even  if  it  is  right  to  the  extent  to  which  it  goes.  It 
proceeded  entirely  on  the  supposed  difficulty  of  knowing 
what  the  trustees  were  to  do  with  a  money  fund  in  their 
hands,  from  which  the  Court  inferred  an  intention  that 
the  power  should  not  be  exercised  after  the  period  fixed 
for  distribution.  This  has  no  application  to  a  case  of 
real  estate  like  the  present,  where  no  such  intention  can 
be  implied. 


Argument, 


[They  also  raised  a  point  as  to  election,  which  in  the 
view  taken  by  the  Court  on  the .  first  point  became 
immaterial.] 

(a)  28  Bea.  26 ;  and  on  appeal,  2  D.,  F.  &  J.  456. 
(6)  9  Mod.  464.  (c)  Sug.  Pow.  p.  261. 
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1865. 

WiCKHAM 

r. 

WlNO. 

Argument. 


Mr.  Giffard,  Q.C.,  and  Mr.  Dickinson,  for  Defendants 
interested  in  default  of  appointment. 

Harwell  V.  Haawell  may  not  be  a  satisfactory  authority, 
but  it  is  binding  on  this  Court,  and  cannot  be  distin- 
guished from  the  present  case.  The  principle  of  it  is, 
that  after  those  entitled  in  default  of  appointment  have 
once  acquired  a  position  in  which  they  could  claim  actual 
posse^ision,  it  is  too  late  to  exercise  a  power  so  as  to  dis- 
turb their  vested  interests.  That  reasoning  applies  to 
realty  just  as  much  as  to  personalty,  and  the  difficulty  as 
to  dealing  with  a  fund  is  no  greater  than  that  of  dealing 
with  the  rents. 


Mr.  Bovill,  for  trustees. 


Mr.  Bolt  replied. 


April  20th. 
Jud'jment. 


Vice- Chancellor  Sir  W.  Page  Wood  : — 

The  authority  of  Ha  swell  v.  Haswell  is  relied  upon  as 
showing  that  the  power  given  by  the  will  of  this  testatrix 
could  not  be  exercised  after  the  determination  of  the 
estate  given  for  life  or  until  insolvency  to  Thomas  Provis 
Wickham.  It  is  to  be  observed  that  Haswell  v.  Haswell 
was  a  case  of  personal  estate,  and  that  a  similar  conclu- 
sion if  applied  generally  in  respect  of  real  estate  would 
be  opposed  to  the  current  of  authority.  The  question 
whether  the  power  could  be  exercised  after  the  insolvency 
of  Mr.  Wickham,  depends  upon  the  construction  to  be 
put  upon  the  will.  Lord  St  Leonards,  in  his  work  on 
Powers,  says : — "  The  whole  period  of  the  life  of  the 
donee  is  allowed  for  the  execution  of  the  power  where  it 
is  general  in  its  terms,  although  a  present  interest  in 


CASES  IN  CHANCEEY.  439 

possession  is  given  to  the  objects  subject  to  the  donee's 
distribution/'  citing  Parsons  v.  Parsons,  and  commenting 
adversely  on  the  decision  of  the  Master  of  the  RoUs  in 
Haswell  v.  HasweU. 

The  question  reduces  itself  to  this,  whether  in  all  cases 
of  a  power  in  gross,  followed  by  a  limitation  wliich  might 
take  effect  in  possession  at  a  period  earlier  than  that  to 
which  the  power  would  by  its  terms  extend,  I  am  bound 
by  the  authority  of  Haswell  v.  HasweU  to  hold  that  the 
power   cannot   be  exercised   so  as   to   divest  an   estate 
already   vested   (except   so    far    as  an   appointment,  if 
valid,  would  disturb  it)  in  the  persons  taking  in  default  of 
appointment.    I  do  not  think  that  Haswell  v.  Haswell  goes 
that  length.     It  was  a  rather  remarkable  case.     A  sum  of 
stock  was  settled  on  a  husband  for  life  or  until  insol- 
vency, and  from  and  immediately  after  such  event,  then 
upon  trusts  for  the  wife  for  life,  and  as  to  the  principal 
for  the  children,  as  the  survivors  of  the  husband  and  wife 
should  appoint,  and  in  default  of  appointment,  from  and 
after  the  several  deceases  of  the  husband  and  wife,  or  the 
sooner   determination  of  the  interests  limited  to   them 
respectively  in  trust  for  the  children  and  issue,  the  shares 
of  such   as   should   have   attained  the   age  of  21  to  be 
immediately  paid  to  them,  and  the  shares  of  the  others  to 
be  immediately  paid  on  their  attaining  that  age.     The 
will,   therefore,    contained    directions    to    some    extent 
conflicting,  and  the  Court  was  obliged  to  deprive  one  of 
these  directions  of  effect,  and,  in  doing  so,  incidentally 
destroyed  the  operation  of  the  power.     But  it  is  to  be 
observed,  that  both  in  the  Court  below  and  on  appeal,  it 
was  said  that  the  power  itself  was  not  extinguished,  and 
the  authority  of  Parsons  v.  Parsons  was  in  no  way  im- 
pugned.    The  difficulty  arose  from  the  fact,  that  apart 
from  the  power  it  was  the  duty  of  the  trustees  to  hand 
over  the  fund  immediately,  and  Lord  CampbeU  expressly 


440 


OASES  IN  CHANCERY. 


founded  his  judgment  on  this  circumstance.  His  Lord- 
ship says: — ''Upon  the  construction  contended  for  by 
the  Appellants  no  satisfactory  answer  could  be  given  to 
the  question,  What  was  to  become  of  the  fund  between 
the  death  of  the  wife  and  an  appointment  to  be  afterwards 
made  by  the  husband  ? '' 


No  such  diflSculty  presents  itself  here.  It  is  a  case  of 
real  estate,  subject  to  a  power  in  gross,  and  I  see  no 
ground  for  limiting  the  period  within  which  the  power 
may  be  exercised. 


Minuu.  The  Court  being  of  opinion  that  the  limitations  in  the  will  conferred 

Tested  interests  on  the  children  living  at  the  time  of  the  insolvency, 
subject  to  be  divested  by  a  due  execution  of  the  power, — Declare  that 
the  deed  poll  of  3rd  of  November,  1860,  operated  as  a  valid  appoint- 
ment of  the  proceeds  of  the  sale. 


1865. 

June  22nd, 

MeurgineU  Letter 
of  OredU. 

The  indorsee  of 
a  mAi^ginal  letter 
of  credit  not 
being  on  the 
face  of  it  a  do- 
cument-credit— 
Ib  not  bound,  in 
the  absence  of 
notice,  to  in- 

auire  whether 
bie  same  la 
being  used  for 
the  purposes  for 
which  the  credit 
was  issued. 


MAITLAND     v.     CHAETEEED     MEECANTILE 
BANK   OF   INDIA,   LONDON,  AND    CHINA. 


J.  HIS  was  a  motion  to  dissolve  an  injunction  which 
had  been  granted  under  the  circumstances  hereinafter 
stated. 

The  Plaintiffs  were  the  London  correspondents  of  a 
firm  of  Fletclier  d  Co.,  carrying  on  business  in  China^ 
and  it  was  arranged  between   them  that  the  Plaintiffs 
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should  procure  for  Fletcher  dt  Co.  a  banking  credit  in 
Landon  against  which  they  might  draw. 

The  PlaintiflFs  accordingly  agreed  to  guarantee  and  give 
security  to  the  National  Bank  of  Scotland  for  marginal 
letters  of  credit,  authorising  Fletcher  d  Co.  to  draw  on 
Olyn  dt  Co.  in  London.  The  form  of  these  marginal 
letters  of  credit  was  as  follows  : — 


Chartebed 

Mercantilb 

Bank  of  India, 

London,  and 

China. 

SUtiCIMWt. 


No. 

Credit  for  £ 
on    National     Bank 
Scotland. 


OF 


Edmburgh,  186 

To  Messrs.  Fletcher  & 
Company,  China. 

I  hereby  for  the  National 
Bank  of  Scotland  autho- 
rise you  to  draw  the  an- 
nexed Bill  of  Exchange  at 
months'  sight  for 
on 
Messrs.  Glyn  &  Company, 
Bankers,  in  London,  who 
will  honour  the  same  in 
conformity  with  its  tenor,  if 
presented  along  with  this 
letter  of  credit  within 
months  from  this  date. 


of  Exchange  for  £ 
Sterling.        No. 

(Place  and  date  of  drawing.) 

18 . 

After  sight  pay  this 
of  Exchange,  being  accepted 
or  paid  to  order 

the  sum  of  which 

charge  to  the  National 
Bank  of  Scotland,  as  per 
annexed  Letter  of  Credit. 


To 

Messrs.  Glyn  &  Co.,^ 
Bankers,  London 


^1 


The  time  limited  for  presentation  in  the  eaiiier  letters 
of  credit  was  a  year ;  but  on  the  26th  of  July,  1864,  the 
National  Bank  of  Scotland  agreed  that  as  to  all  future 
letters  of  credit  it  should  be  sufficient  if  the  drafts  were 
negotiated  within  a  year,  in  consideration  of  which  con- 


442  CASES  IN  CHANCEEY. 

1865.  cession  the  Plaintiffs  undertook  to  pay  in  the  amount  in 

Maitland       any   case   of    a   bill    not    maturing    within   twenty-one 

Chart'ered      ^onihB. 
Mbrcantile 
Bank  op  India,        r«,      ^,   ..«,,,,,        .  ,  ,  i 

London,  and        The  Plamtiffs  alleged  that  it  was  agreed  between  them 

^^  and  Fletcher  d  Co,  that  the  letters  of  credit  should  only 
Statement,  \^q  ^ged  for  the  purpose  of  raising  money  to  pay  for  goods 
to  be  consigned  to  the  Plaintiffs,  and  that  bills  of  lading 
should  be  remitted  to  the  Plaintiffs  by  the  next  mail  after 
the  drafts  were  drawn  suflScient  to  indemnify  the  Plain- 
tiffs against  liability  in  respect  of  such  drafts. 

The  Plaintiffs  also  alleged  that  letters  of  credit  to  the 
amount  of  dB  14,500  had  been  indorsed  by  Fletcher  <k  Co. 
as  a  pledge  to  secure  an  old  debt  due  or  claimed  to  be 
due  from  them  to  the  Defendants,  the  Chartered  Mercan- 
tile Bank  of  India,  London  and  China;  and  that  the  said 
bank  were  aware  that  this  dealing  was  in  contravention 
of  the  agreement  between  the  Plaintiffs  and  Fletcher,  and 
further  contended  that  even  in  the  absence  of  actual 
knowledge  the  known  course  of  trade  with  these  instru- 
ments was  such  as  to  put  the  bank  on  inquiry  as  to  the 
understanding  between  the  Plaintiffs  and  Fletcher  dt  Co,, 
and  to  fix  them  with  notice  that  the  bills  could  only  be 
used  for  the  purchase  of  produce  to  be  forthwith  con- 
signed to  correspondents  in  England,  who  had  guaranteed 
the  credit. 

The  Bill  prayed  an  injunction  to  restrain  the  Chartered 
Bank  from  negotiating  the  said  drafts  or  presenting  them 
to  Qlyn  dt  Co,  for  acceptance,  and  to  restrain  Glyn  dt  Co, 
from  accepting  them,  and  that  the  said  drafts  might  be 
delivered  up  to  be  cancelled. 

When  the  injunction  was  first  moved  for  the  bills  had 
not  aiTived  in  England,  and  the  evidence  of  the  trans- 
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actions  in  China  was  very  imperfect,  and  the  Vice- 
Chancellor,  on  the  5th  of  May,  1865,  granted  an  interim 
injunction,  not  to  the  hearing  of  the  cause  or  further  order, 
but  simply  until  further  order,  with  liberty  to  the  parties 
to  apply. 

The  time  having  nearly  arrived  when  the  bills  must 
be  presented  according  to  the  tenor  of  the  margin,  the 
Defendants  moved  to  dissolve  the  injunction  so  far  as  it 
restrained  the  presentation  and  acceptance  of  the  drafts. 


1865. 
Maitlamd 

V, 

Chabterrd 

Mercantilb 

Bank  of  India, 

London,  and 

China. 

Statement. 


Evidence  was  gone  into  as  to  the  nature  of  the  trans- 
action by  which  the  bills  passed  to  the  Chartered  Bank. 
Evidence  was  also  given,  from  which  it  appeared  that  the 
usual  course  with  respect  to  such  letters  of  credit  was  for 
the  English  con^espondents  to  give  a  guarantee  as  the 
PlaintiflFs  had  done,  and  to  take  an  engagement  from  the 
firm  in  whose  favour  the  credit  was  granted  to  apply  the 
drafts  in  the  purchase  of  goods,  to  be  consigned  forthwith 
to  the  English  correspondents  to  cover  their  liability. 
On  the  part  of  the  Defendants  evidence  was  given  that 
this  course  was  not  invariably  pursued  when  the  credits 
were  what  were  called  open  credits,  as  in  this  case,  as 
distinguished  from  document  credits. 


The  Attorney- General  (Sir  iJ.  Palmer),  Mr.  JVillcock, 
Q.C.,  and  Mr.  Bowring,  for  the  Chartered  Bank. 


Argttment. 


The  commercial  distinction  between  document  credits 
and  open  credits  is  well  understood.  The  former  can  only 
be  used,  as  their  form  shows,  when  accompanied  by  bills 
of  lading.  The  latter  may  be  used  in  any  way  according 
to  the  purport  of  the  margin,  which  is  an  unconditional 
contract  that  the  bill  shall  be  honoured. 
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^J£^  You  cannot  import  any  such  conditions  without  evi- 

Maitland  dence  of  a  custom  that  such  drafts  are  not  negotiable 

Chartered  tinless^^the  conditions  are  complied  with,  and  whatever 

Mercantile  j^ay  \^q  t^g  most  usual  course,  there  is  no  pretence  of 

Bank  of  India,  "       ,                                 ^                                            ^ 

London,  and  the  existence  of  anything  that  can  be  called  a  custom 

to  this  effect. 


Argument. 


Whatever  may  have  been  the  bargain  between  the 
Plaintiffs  and  Fletcher  <t  Co.,  no  knowledge  of  it  is  proved 
against  the  Defendants,  and  it  would  be  monstrous  to 
say  that  every  person  taking  an  instrument  framed  in 
open  terms  like  this,  is  bound  to  inquire  whether  some 
restrictive  engagement  may  not  have  been  entered  into  as 
to  the  way  in  which  it  is  to  be  used. 

They  cited  Gordon  v.  Shaw  (a). 

Mr.  Bolt,  Q.C.,  and  Mr.  Cotton,  for  the  Plaintiffs. 

We  are  willing,  and  so  are  the  National  Bank  of 
Scotland,  to  undertake  that  the  Defendants  shall  not  be 
prejudiced  by  delay  in  presentation  over  the  time  limited, 
and  this  removes  all  grounds  for  dissolving  the  interim 
injunction  before  the  hearing. 

Marginal  letters  of  credit  are  not  ordinary  bills  of 
exchange,  but  a  form  of  instrument  brought  into  use  for 
a  special  purpose,  to  be  employed  in  the  purchase  of 
produce  for  consignment  home  to  the  persons  who 
guarantee  the  credit;  and  everybody  engaged  in  trade 
must  (according  to  the  evidence)  be  taken  to  know  this. 
Further,  we  say  that  there  is  strong  evidence  that  the 
Defendants  had  actual  notice  of  the  nature  of  the  dealing 
in  this  particular  case. 

(a)  14  Sim.  393. 
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Mr.  Oiffardy  Q.C.,  for  the  National  Bank. 

Mr.  DriLce  for  Glyn  d  Co. 

Mr.  De  Gex,  Q.C.,  for  another  Defendant. 
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1865. 
Maitland 

V. 

Chartered 

Mercantile 

Bank  of  India, 

London,  and 

China. 

A  rffument 


Vice-Chancellor  Sib  W.  Page  Wood: — 

The  order  must  be  discharged  so  far  as  it  restrains  the 
Defendants  from  presenting  the  drafts  for  acceptance, 
and  Messrs.  Glyn  d  Co,  from  accepting  the  same.  My 
reasons  may  be  very  shortly  stated.  The  case  undoubtedly 
is  one  which  involves  a  grave  question  to  be  tried  at  the 
hearing.  When  the  injunction  was  first  applied  for,  the 
Defendants  were  not  anxious  to  contest  the  point  upon 
the  materials  then  available,  and  were  content  to  submit 
to  an  interim  Injunction.  No  difficulty,  therefore,  arises 
from  what  took  place  on  that  occasion. 


Judgment, 


The  position  of  the  Plaintiffs  is  this.  They  have 
entered  into  an  engagement  with  the  Bank  of  Scotland 
to  guarantee  the  payment  of  the  amount  of  all  bills 
drawn  under  the  credit  granted  to  Fletcher  <k  Co,y  and  to 
deposit  security  for  the  same ;  and  to  allow  the  biUs  to 
be  presented  would  have  been  almost  equivalent  to 
requiring  the  Plaintiffs  to  bring  money  into  Court.  At 
the  same  time  I  had  to  satisfy  myself  that  the  injunction 
would  not  ultimately  prejudice  the  position  of  the  De- 
fendants. I  felt  some  difficulty,  because  the  Defendants 
could  scarcely  be  indemnified  if  they  turned  out  to  be  right 
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1865. 
Maitlamd 

V. 

Chartered 

Mbrcantilb 

Bank  of  India, 

London,  and 

China. 

Judgment. 


in  their  contention,  and  found  themselves  thrown  over  the 
time  limited  for  presentation.  Therefore  I  took  this 
course.  Tlie  bills  not  having  then  arrived  in  England, 
and  there  being  no  immediate  pressure,  it  seemed  very 
possible  that  the  mail  which  brought  the  bills  might 
also  bring  further  information  from  the  agent  of  the 
Chartered  Bank  in  China,  showing  him  to  have  been 
throughout  aware  that  Fletcher  d  Co.  had  no  right  to  use 
the  bills  in  the  way  they  did.  No  such  admission,  how- 
ever, has  been  found  in  his  letters,  and  one  can  see  now 
that  there  is  nothing  surprising  in  this  circumstance, 
because  it  is  plain  that  the  agent  had  been  acting  con- 
traiy  to  his  instructions,  and  had  put  himself  into  a 
position  of  some  diflSculty. 


I  shall  make  no  observations  on  the  evidence  at  present, 
as  I  do  not  think  it  desirable  at  this  stage  to  state  what 
points  press  upon  my  mind.  I  must  content  myself  with 
saying  that  I  do  not  think  it  right  to  compel  the  De- 
fendants to  abandon  their  legal  position,  as  I  should  do 
by  continuing  the  injunction  against  the  acceptance  of 
the  bills.  I  cannot  properly  do  this  even  on  the  under- 
taking of  any  persons,  however  competent;  and  I  am 
compelled,  pending  the  cause,  to  leave  the  Plaintiflfs  to 
the  consequences,  whatever  they  may  be,  of  the  guarantee 
they  have  given.  The  practice  of  the  Court  does  not 
authorise  me  to  force  the  Defendants  to  accept  such  an 
undertaking  as  is  offered. 


I  have  only  this  to  add:  I  should  seriously  damage 
mercantile  dealings  with  instruments  of  this  kind  if  I 
were  to  throw  upon  the  taker  the  responsibility  of  in- 
quiring into  the  possible  existence  of  a  guarantee  by  a 
surety.  It  seems  that  there  are  two  classes  of  instru* 
ments  in  the  market,  the  one  plainly  saying  on  the  face 
of  it,  that  it  is  only  to  be  used  for  the  purpose  of  obtain- 
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ing  produce,  and  known  as  a  document  letter  of  credit;  1865. 

the  other,  a  marginal  letter  of  credit,  of  which  the  instru-  Maitland 

ments  before  me  are  examples,  and  which  in  terms  is  chartered 

perfectly  open.     The  only  question  in  the  cause  seems  ^^^^  op  India, 

to  me  to  be  what  actual  knowledge  the  Defendants  had  Cbina. 

of  the  engagements  entered  into  between  the  Plaintiffs  j,^^^ent 
and  Fletcher  dt  Co, 


Re  CHAPMAN'S  TRUSTS.  J!^ 

TJuly  %ik,  \Qth, 
HIS  was  a  Petition  for  payment  out  of  Court  of  a   ^"^^^Ji^^ 
sum  of  stock  paii  in  under  the  Trustee  Relief  Act.  Y}*^\  f-  ^}}^ 

^  Doable  Duty. 

Jl,  having  a 

The   only  question   related  to  the  amount  of   legacy  general  power  of 

*=*     "^    appointment 

and  succession  duty  payable.  subject  to  a  Ufe 

interest  in  his 
sister  B.,  ap- 

Gardiner  Chapman,  the  elder,  by  his  will  gave  one  n^fo^wL^th^ 
moiety  of  the  proceeds  of  the  sale  of  his  real  and  personal  remainder  to 

,    -      ,  .      ,        t  A  *     r  .      i»       i«i-         '.1     such  persons  aH 

estate  upon  trust  for  his  daughter  Lucretia  for  life,  with  r  shall  appoint, 
remainder  to  her  issue ;  and  on  her  death  without  issue,  ^  ^^  *n  C/s*** 
for  such  person  or  persons   as  Gardiner  Chapman,  his  life-time  having 

appomted  to 

son,    should   appomt.     Chapman,    the  father,   died  in  strangers.  Then 

^oZl.  that  B.'s  ap- 

pointees were 
liable  to  £10 

By  a  deed  dated  the  26th  of  February,  1852,  Chap'  per  cent,  legacy 

,_,.-.  -  ^    -       duty,  but  that 

man,  the  son,  appomted  the  said  moiety  to  three  of  the  the  fund  was 
Petitioners  upon  trust  for  such  persons  as  he,  ChapTuan,  guccession^duty 

the  son,  should  appoint,  and  subject  thereto  upon  certain  in  respect  of  the 

succession  of  11 
trusts  therein  mentioned;    and  by  a  subsequent  deed> 


i 
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J865^       dated  the  13th  of  March,  1853,  directed  that  the  Trus- 
Ri  Chapman's    tees  should  hold  upon  trust  for  him.  Chapman,  the  son, 
his  executors,  administrators  and  assigns,  absolutely. 


Tbusts. 
Statement, 


By  his  will,  dated  the  15th  December,  1853,  Chapman, 
the  son,  appointed  the  said  three  Petitioners  executors, 
and  appointed  the  fund,  after  the  death  and  failure  of 
issue  of  his  sister  Lucretia,  to  her  husband  James  St 
Quentin  for  life,  and  after  his  death,  as  to  one  moiety,  to 
Hwen,  one  of  the  said  three  Petitioners,  and  as  to  the 
other  moiety,  to  such  persons  as  Mrs.  St.  Quentin 
should  by  will  appoint. 

Chapman,  the  son,  died  on  the  5th  of  October,  1854. 
Mrs.  St.  Quentin  died  on  the  26th  of  December,  1864, 
having,  by  her  will,  dated  the  4th  of  November,  1864, 
appointed  the  moiety  of  the  fund  over  which  she  had 
the  power,  subject  to  her  husband's  life  interest^  in 
favour  of  strangers.  Jam^s  St  QtientiH  died  on  the  1st 
of  January,  1865. 

£1  per  cent,  legacy  duty  was  paid  on  the  bequest  by 
the  father's  will. 

The  Petitioners  proposed  to  pay  a  further  legacy  duty 
of  £10  per  cent,  as  well  on  the  moiety  of  Ewen,  as  on 
that  appointed  by  Mrs.  St  Qv£ntin*8  will. 

The  Crown  claimed,  in  addition,  a  duty  of  £3  per  cent, 
on  the  moiety  which  passed  under  Mrs.  St  Qu>€ntin*s 
appointment. 


Arffumttu.  Mr.    JF.  M.  James,  Q.C. 

Petitioners : — 


and   Mr.  Rendall  for  the 
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The  duty  only  attaches  where  there  has  been  some 
beneficial  enjoyment  of  the  property.  In  this  case, 
Mrs.  St  Quentin  was  merely  the  hand  which  wrote  the 
appointment  in  the  will  of  the  original  testator :  Piatt  v. 
Routh  (a). 
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1866. 

Rs  Chapman's 
Trusts. 

Argument.    , 


The  exclusion  of  cases  where  legacy  duty  is  payable 
from  the  operation  of  this  Act,  was  intended  to  prevent 
the  charge  of  double  duties.  But  if  the  Legacy  Duty 
Acts  were  out  of  the  way,  only  one  duty  would  be  pay- 
able; and  the  fact  that  one  of  the  duties  is  claimed  on  a 
legacy,  and  the  other  on  a  succession,  cannot  give  the 
Crown  a  further  right. 

Mr.  Hanson  for  the  Attorney-General : — 

Mrs.  St.  QtLentin  is,  by  the  4th  section  of  the  Succession 
Duty  Act,  a  successor  to  her  brother,  as  having  an  abso- 
lute  power  of  appointment,  which  she  exercised.  The 
fund  is,  therefore,  liable  to  £3  per  cent,  succession  duty. 
Then  her  appointees  are  subject  to  £10  per  cent,  legacy 
duty  under  her  will ;  and  neither  the  14th  nor  the  18th 
sections  of  the  Succession  Duty  Act  exclude  the  claim 
of  double  duty:  Lovelace* 8  Settlement(b),  Re  Wallop' i 
Trusts  (c). 

Mr.  James,  in  reply  : —  • 

It  was  not  intended  that  there  should  be  two  duties 
payable  on  what  is,  in  fact,  one  succession,  whether  under 
the  one  Act  or  the  other.  The  14th  section  excludes  two 
succession  duties,  and  the  18th  section  excludes  one  suc- 
cession duty  and  one  legacy  duty. 


(a)  3  Bea.  257. 

(b)  4  De  G.  &  J.  340. 


(c)  1  De  G.  J.  &  S.  656. 


<3  o   2 
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1865.         Vice-Chancelloe  Sir  W.  Page  Wood: — 

Rx  Chapman's 

^^^'  The  question  on  this  Petition  is,  Whether  succession 

.  July  loth,       duty  as  well  as  legacy  duty  is  payable  out  of  the  funds  in 

Judgment,        Court  ? 

The  original  testator.  Chapman^  the  father,  bequeathed 
the  fund  to  his  daughter  for  life,  and  on  her  death  with- 
out issue  (which  has  happened)  to  the  son  if  then  living, 
and  if  not,  as  he,  the  son,  should  appoint.  Legacy  duty 
was  paid  under  that  will,  as  on  an  absolute  gift  to  the 
son.  The  son,  by  his  will,  appointed  the  fund,  after  the 
death  and  failure  of  issue  of  his  sister,  to  her  husband 
for  life,  and  after  his  death,  as  to  one  moiety,  to  such 
persons  as  his  sister  should  appoint,  and  as  to  the  other 
moiety,  to  a  stranger.  The  sister  appointed  to  strangers : 
and  the  question  is.  What  duty  her  appointees  are  to 
pay  ?  The  Crown  claims  legacy  duty  in  respect  of  the 
sister's  appointment ;  and  also  succession  duty  in  respect 
of  the  general  power  given  to  the  sister  over  the  same 
fund  by  her  brother^s  will,  and  exercised  by  her.  The 
rules,  settled  by  Lovelace*8  case,  and  Wallop's  case, 
amount  to  this :  that,  where  a  general  power  is  given  and 
exercised,  the  appointee  is  a  person  taking  in  succes- 
sion to  the  appointor ;  and  the  appointor  is  also  a  suc- 
cessor to  the  donor  of  the  power. 
• 

That  being  so,  a  double  duty  would  be  payable  in 
every  such  case,  but  for  the  exemptions  contained  iu 
the  Act.  The  18th  section  enacts  that  succession  duty 
and  legacy  duty  shall  not  both  be  payable  in  respect  of 
the  same  acquisition  of  the  same  property ;  and,  there- 
fore,  though  a  person  may  be  a  successor,  yet  if  he  takes 
the  property  also  as  legatee,  he  is  not  liable  to  both 
duties.  In  Wallop's  case,  the  interest  acquired  under 
an  appointment  by  a  testator    domiciled    abroad,  was 
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held  to  be  a  succession  ;  but  it  was  charged  with  the 
succession  duty,  because  it  was  (by  reason  of  the  foreign 
domicile)  exempt  from  legacy  duty.  That  case  shows 
that  the  appointees  here  are  both  successors  and  lega- 
tees. Then,  by  the  4th  section  of  the  Succession  Duty 
Act,  the  donee  of  a  general  power  is,  if  he  exercises  the 
power,  to  be  deemed  a  successor  from  the  donor  of  the 
power.  This  would  give  the  sister  a  succession  derived 
from  her  brother.  But  the  14th  section  provides,  that, 
when  the  interest  of  a  successor  passes  by  death  to  an- 
other successor  before  it  has  fallen  into  possession,  then 
one  duty  only  shall  be  paid,  and  that  at  the  highest  rate 
which  would  have  been  payable  under  any  of  the  succes- 
sions. The  present  case  is  strictly  within  the  clause, 
unless  it  can  be  said  that  these  appointees  are  not  suc- 
cessors because  they  are  also  legatees,  or  unless  it  can  be 
said  that,  by  reason  of  the  concluding  words  of  the  clause, 
they  cannot  be  treated  as  within  the  exemption.  It 
might  be  contended,  that  the  section  is  only  for  the 
relief  of  successors  who  would  be  liable  as  such  to  more 
than  one  duty,  and  that  the  appointees  in  the  present 
case  are  not  in  that  position,  inasmuch  as  their  liability 
arises  as  to  one  duty  under  the  Legacy  Duty  Acts.  But 
I  think  that  would  not  be  a  sound  construction,  having 
regard  to  the  principle  indicated  by  the  18th  section.  It 
is  clear,  on  the  authorities,  that  a  person  liable  to  legacy 
duty  may  not  the  less  be  a  successor  and  chargeable  as 
such  although  exempted  from  the  legacy  duty.  In  the 
sense  of  the  14th  section,  when  rightly  construed,  I 
think  that  there  are  in  this  case  two  successions  under 
the  circumstances  contemplated  by  that  section;  and, 
that  being  so,  two  duties  are  not  payable.  There  will, 
therefore,  be  only  a  single  duty  of  £10  per  cent. 


1865. 

Re  Chapman's 
Trusts. 

Judgment, 
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1865. 

Fdffuary  15th. 

Jurisdiction — 

Plea — Foreign 

Defendants. 

A  fund  belong- 
ing to  foreigners 
out  of  the  juris- 
diction was  by 
arrangement 
among  them 
sent  by  A ,  one 
of  their  number, 
to  English 
Agents  for  dis- 
tribution among 
the  persons 
entitled.    A. 
having  en- 
deavoured to 
get  back  the 
fund  and  mis- 
apply it,  one  of 
the  foreigners 
interested  filed 
a  bill  to  restrain 
the  misapplica- 
tion, and  for  the 
administration 
of  the  fund.     A 
plea  to  the 
jurisdiction  by 
the  English 
agents  dis- 
allowed— 
although  the 
fund  was  not  so 
invested  as  to 
enable  the 
Court  to  order 
service  on  the 
defendants 
abroad. 


CENTRAL  RAILROAD  AND  BANKING  COM- 
PANY OF  GEORGIA  v.   MITCHELL. 

JL  HIS  case  came  on  upon  a  plea. 

The  Bill  stated  as  follows : — 

The  Plaintiflfs  were  an  incorporated  body  of  the  State 
of  Georgia^  having  their  principal  office  at  Savannah. 

The  Defendant,  Mitchell,  was  president  of  the  New 
York  and  Savannah  Steam  Navigation  Company,  the 
greater  part  of  the  shares  of  which  latter  Company  were 
held  by  the  Plaintiflf  Company. 

In  consequence  of  the  civil  war  in  America,  it  was 
resolved  to  dissolve  the  New  York  and  Savannah  Steam 
Navigation  Company,  and  to  divide  the  proceeds  of  the 
property  among  the  shareholders.  Mitchell  was  accor- 
dingly authorised,  as  president  and  agent  of  the  Steam 
Navigation  Company,  to  sell  the  ships  and  other  property; 
and  it  was  arranged  that  the  proceeds  should  be  remitted 
to  England  for  distribution,  in  order  to  avoid  the  diffi- 
culties occasioned  by  the  war. 

Mitchell  accordingly  remitted  to  Messrs.  Fielden,  Bro* 
thers,  d  Co.,  carrying  on  business  at  Liverpool,  a  sum  of 
JB46,000,  being  the  proceeds  of  the  property  so  sold; 
and  such  remittance  was  made  to  Fielden,  Brothers,  dt 
Co.,  as  agents  for,  and  on  behalf  of  the  Plaintiflf  Com- 
pany, and  the  other  shareholders  in  the  dissolved  Com- 
pany, in  order  that  the  same  should  be  distributed  in 
England. 


CASES  IN  CHANCEBY. 

The  Plaintiflfs  appointed  an  attorney  to  receive  their 
share  of  the  funds,  and  gave  notice  to  MitcheU^  and  also 
to  Fielden,  Brothers,  d  Co. 

Mitchell  had  since  drawn  upon  Fielden,  Brothers,  dt 
Co.  for  the  amount  deposited  with  them,  with  the  inten- 
tion of  obtaining  possession  of  the  money  and  applying 
the  same  to  his  own  use,  in  violation  of  the  said  arrange- 
ments, and  without  having  had  any  authority  from  the 
Steam  Navigation  Company  to  withdraw  the  money. 
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The  Bill  also  stated  that  Fielden,  Brothers,  A  Co.  had 
invested  the  amount  in  the  British  funds,  and  prayed  for 
a  receiver,  and  an  injunction  agatnst  any  dealing  with 
the  fund,  and  for  distribution  thereof  under  the  direction 
of  the  Court. 

The  Defendants,  the  members  of  the  firm  of  Fielden, 
Brothers,  d  Co.,  put  in  a  plea  to  the  jurisdiction,  deny- 
ing that  any  part  of  the  money  was  invested  in  the 
British  funds. 


Sir  Hugh  Cairns,  Q.C.,  and  Mr.  Kay  for  the  Bill : —  Argvmau. 

The  plea  admits  every  fact  except  the  investment  of 
the  money ;  and  it  is  probably  intended  to  raise  a  ques- 
tion of  jurisdiction.  The  plea  is  founded  on  a  misappre- 
hension. It  may  be  that  the  subject-matter  is  so  far 
foreign,  that  we  could  not  serve  the  bill  on  parties 
abroad;  but  we  have  served  it  on  the  Defendants  in 
England  who  hold  the  fund;  and,  that  being  so,  the 
Court  has  jurisdiction. 

If  this  were  not  so,  there  would  be  no  Court  in  the 
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world  capable  of  protecting  this  fund.  The  Defendants 
admit  by  their  plea  that  they  are  agents  and  stakeholders, 
and  this  Court  will  restrain  them  from  improperly  parting 
with  the  fund :  Malcolm  v.  Scott  (a) ;  Gladstone  v.  MvsU" 
rus  Bey  (b). 

An  analogous  case  is,  where  a  Bill  of  Interpleader  is 
allowed  although  one  of  the  claimants  may  be  abroad. 


Mr.  Eddis  for  the  plea. 

A  foreign  agreement  is  made  between  foreigners,  by 
virtue  of  which  MitcheU,  a  foreigner,  is  to  remit  monied 
to  be  distributed  among  foreigners  by  some  agent  in 
England.  The  Bill  alleges  that  Mitchell,  in  violation  of 
the  arrangement,  is  endeavouring  to  obtain  possession  of 
the  money  from  the  agents  in  whose  hands  he  has  placed 
it.  All  the  parties  interested  are  foreigners,  and  the 
money  not  being  invested,  as  alleged,  there  is  no  juris- 
diction to  serve  any  of  these  foreigners:  Cookney  v. 
Anderson  (c) ;  Steele  v.  Stewart  {d) ;  Norris  v.  Cham- 
bres(e). 

It  is  impossible,  therefore,  that  this  Court  can  decide 
the  question.  It  is  not  like  the  case  of  Penn  v.  Balti- 
more if),  where  the  contract  was  English.  The  inconve- 
nience of  bringing  all  American  disputes  to  be  settled 
here  in  consequence  of  their  Civil  War  would  be  into- 
lerable. 


(a)  3  Hare,  39. 

(b)  1  H.  &  M.  495. 

(c)  De  G.  J.  &  S.  365. 


(d)  12  W.  E.  247. 

(e)  29  Beav.  246. 
(/)  1  Ves.  444. 
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by  foreigners,  under  which  money  was  to  be  remitted  to 
England  for  the  express  purpose  of  being  distributed 
here.  It  is  said  that  it  would  be  very  inconvenient  to 
allow  foreigners,  when  their  own  country  is  in  a  state  of 
disturbance,  to  bring  their  property  here  for  administra- 
tion by  our  Courts,  but  I  know  no  principle  on  which 
this  Court  would  be  justified  in  refusing  to  administer 
justice  to  suitors  so  situated.  It  is  also  urged,  that 
it  will  be  impossible  to  do  justice  at  the  hearing,  when 
one  of  the  parties,  who,  as  the  Bill  avers,  is  a  mere 
agent,  has  drawn  against  the  fund,  and  is  himself  out  of 
the  jurisdiction.  It  is  contended  that  I  ought  not  to 
interfere  to  restrain  such  a  proceeding.  The  only  reason 
assigned  is,  that  it  is  not  in  the  power  of  the  Court  to 
do  full  justice,  because  it  cannot  serve  the  other  parties. 
At  this  stage  I  do  not  know  that  they  may  not  appear 
and  submit  to  the  jurisdiction.  It  is  possible,  no  doubt^ 
that,  in  the  event,  there  may  be  a  failure  of  justice  ;  but 
that  possibility  is  to  be  dealt  with  as  Lord  Eldon  dealt 
with  a  similar  case  in  Stevenson  v.  Anderson  (a).  That 
was  a  Bill  of  Interpleader,  where  all  the  Defendants  but 
one  were  out  of  the  jurisdiction ;  and  Lord  Eldon  said, 
he  should  be  sorry  to  say  that  a  Bill  of  Interpleader 
could  in  no  instance  be  maintained  when  one  Defendant 
only  was  withip  the  jurisdiction.  Further  on  he  ob- 
serves, "  a  person  out  of  the  jurisdiction  may  threaten 
and  bring  an  action,  and  though  he  should  never  come 
within  the  jurisdiction,  there  is  a  familiar  mode  of  con- 
cluding him.  The  Plainti£f  is  bound  to  bring  all  persons 
into  the  field  to  contend  together.'^  The  next  sentence 
explains  what  Lord  Eldon  meant  by  this  expression.    He 
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(a)  2  V.  &  B.  407. 
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says,  *'  the  Plaintiff  in  a  Bill  of  Interpleader  against 
persons  within  and  without  the  jurisdiction  is  bound  to 
bring  them  all  within  the  jurisdiction  in  a  reasonable 
time ;  if  he  does  not,  the  consequence  is  that  the  only 
person  within  the  jurisdiction  must  have  that  which  is 
the  subject  of  competition,  and  the  Plaintiff  must  be 
indemnified  against  those  who  are  out  of  the  jurisdiction, 
when  they  think  proper  to  come  within  it  and  sue,  either 
at  law  or  in  this  Court.  If  the  Plaintiff  can  show  that 
he  has  used  all  due  diligence  to  bring  persons,  out  of  the 
jurisdiction,  to  contend  with  those  who  are  within  it,  and 
they  will  not  come,  the  Court  upon  that  default,  and  their 
so  abstaining  from  giving  him  the  opportunity  of  relieving 
himself,  would,  if  they  afterwards  came  here  and  brought 
an  action,  order  service  on  their  attorney  to  be  good 
service,  and  injoin  that  action  for  ever."  I  apprehend 
that  the  Court  will  act  on  the  same  principles  where  one 
of  the  parties  entitled,  or  claiming,  files  his  Bill  against 
a  stakeholder  in  this  country ;  and  though,  according  to 
the  authority  of  Cookney  v.  Anderson,  the  other  parties 
cannot  be  served  out  of  the  jurisdiction,  it  may  be 
practicable  before  the  hearing  to  see  that  notice  reaches 
them ;  and,  at  any  rate,  at  the  present  stage,  I  have  no 
reason  for  concluding  that  these  Defendants  will  not 
come  within  the  jurisdiction. 


The  plea  must  be  overruled. 
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SOUTH  V.  BLOXAM.  '^'^'^' 

UManhcdling — 
Mortga^e-^ 
NDER  the  will  of  George  Henry  Arnold  certain  Surety-Ccu, 
books  and  furniture  were  bequeathed  to  Susannah  Arnold  funds  to  A.  with 
for  life,  with  remainder  to  her  son,  Henry  Arnold.  In  *u^ety!'*°sJ^nd 
a  suit  for  the  administration  of  the  testator's  estate  the  mortgage  of  one 
ri  -i  p        '  'iiii/*  ®^  ^®  funds  to 

books  and  furniture  were  required  to  be  sold  for  payment  B.  B/s  fund 
of  debts,  and  a  sale  of  the  books  to  the  said  Henry  Arnold  exhaSSted  Si 
at  a  valuation  of  £2,050  was  approved  by  the  Court.  5!^d^t"^d*°^ 

A.'b  mortgage 

On  the  14th  of  January,  1851,  Henry  Arnold  borrowed  tranBferred  to 
£2,800  from  Emily  and  Louisa  Marcon,  of  which  the  ^^^"'^t^''^ 
price  of  the  books  was  paid  into  Court,  and  the  balance  of  the  balance. 

.  .  Hdd,  that  B. 

to  Henry  Arnold,    As  security  for  this  advance  Henry  had  a  right  to 
Arnold,  with  the  concurrence  of  Susannah  Arnold,  mort-  gecuritiea^aa 

gaged  the  books  and  furniture  and  two  policies  for  £1,800  against  the 

surety* 
and  £1,000  on  the  life  of  Henry  Arnold  to  the  Marcons,      Held^t^ 

his  mother  joining  as  surety  in  the  covenant.  The  oould  not^tac/ 
mortgage  also  comprised  certain  real  property,  the  title  "  ^gainst  B.  the 

to  which  ultimately  failed.  defence  to  an 

action  on  his 
covenant  from 

Shortly  after  the  said  mortgage,  an  order  for  the  sale  derived  no 
of  the  furniture  to  Henry  Arnold  for  £736,  and  for  pay-  benefit,  but  that 

he  might  charge 

ment  of  the  price  into  Court,  was  made  in  the  suit ;  but  as  ag^ist  a  all 
the  purchase  money  was  not  paid  into  Court  until  the  forthcTc^mon 
time  hereinafter  stated.  ^^^^^  ^/  *^« 

persons  m- 
terested  in  the 
estate  after  the 

Susannah  Arnold  died  on  the  26th  of  April,  1851.  first  mortgage. 

SembU,  also  that 
as  against  the 

On  the  3rd  of  May,  1851,  Henry  Arnold  created  a  original  mort- 

gagor  the  surety 

further  charge  of  £600  upon  the  same  property  in  favour  might  have 

of  the  Marcons,  j^  security  aU 

costs  not  im< 
properly  in- 
On  the  25th  of  March,  1852,  Henry  Arnold  mortgaged  curredaa surety. 
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Marcon's  security,  with  the  exception  of  the  two  policies. 


On  the  7th  of  March,  1853,  the  first  mortgagees  com- 
Statemetu,  menced  an  action  against  the  Defendant  Bloxam  as 
executor  of  Susannah  Arnold,  upon  her  covenant  in  the 
mortgage-deed.  Before  the  Defendant  had  pleaded  the 
Marcons  sold  the  books  for  jE2,293,  and  in  August,  1854, 
they  also  sold  the  furniture  for  jE1,148. 

Out  of  the  proceeds  thus  obtained  the  Marcons  pro- 
posed to  pay  into  the  Court  of  Chancery  £736,  the  pur- 
chase money  of  the  furniture,  and  to  apply  the  balance 
in  payment  of  their  further  charge  of  £600,  and  then  in 
payment  pro  tanto  of  their  mortgage  for  £2,800,  and 
continued  the  action  on  the  covenant  for  the  balance  of 
the  debt.  The  Defendant  insisted  that  they  ought  not  to 
pay  the  £736  into  Court,  and  that  they  could  not,  as 
against  him,  apply  the  proceeds  first  to  the  further 
charge,  so  as  to  increase  his  liability  as  surety  for  the 
original  advance.  Other  subsidiary  defences  were  also 
raised.  Ultimately  the  Defendant  failed  as  to  the  £736 
and  succeeded  as  to  the  £600  (a).  He  also  succeeded  in 
reducing  the  claims  for  interest  by  £16 :  18«. :  4d.,  and  after 
a  reference  a  verdict  was  entered  for  £484  :  14«. :  lid.,  the 
balance  of  debt  and  interest  on  the  first  mortgage;  and  it 
was  ordered  that  on  payment  of  this  sum,  and  of  the 
premiums  paid  on  the  policies,  and  also  of  £429  :  10a. :  Qd. 
for  the  Plaintiffs*  costs  in  the  action,  the  Plaintiffs  in  the 
action  should  assign  to  the  Defendant  their  interest  in  the 
policies,  which  then  formed  the  only  remaining  portion  of 
the  security. 

By  an  indenture  dated  the  24th  of  April,  1856,  the 
Marcons,  in   consideration  of  the  payments  aforesaid, 
transferred  the  two  policies  to  the  Defendant, 
(a)  25  L.  J.  Ex.  193. 
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On  the  28th  of  September,  1858,  Henry  Arnold  died, 
having  previously  become  insolvent ;  and  on  the  18th  of 
January,  1859,  the  Defendant  received  the  policy  monies, 
amounting  to  £2,800.  The  Plaintiflfs  (the  second  mort- 
gagees) had  no  notice  of  the  action,  or  of  the  assignment  to 
'Bhxam  on  the  payment  of  the  policy  monies,  until  they 
discovered  the  facts  in  the  year  1863.  It  was  alleged  by 
the  Bill,  and  denied  by  the  answer,  that  the  Defendant 
was  aware  of  the  Plaintiffs'  security,  and  evidence  was 
gone  into  on  the  point. 
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At  a  subsequent  time  the  Marcons'  £600  further  charge 
was  satisfied  from  other  sources. 

In  1863  the  Plaintiffs  applied  to  the  Defendant  for 
information  as  to  the  fund  in  his  hands,  and  ultimately 
he  sent  an  account,  in  which  he  claimed  to  deduct  from 
the  fund  all  that  he  had  paid  to  the  Marcons  in  the  action 
at  law,  and  a  further  gum  of  £658,  being  his  own  costs  of 
the  defence  to  the  action.  The  Plaintiffs,  whose  debt 
and  interest  now  amounted  to  £8,400,  thereupon  filed 
their  BiU,  claiming  to  have  the  balance  of  the  policy- 
moneys,  after  payment  of  the  first  mortgage,  marshalled 
so  as  to  make  good  pro  tanto  what  had  been  taken  from 
the  proceeds  of  the  books  and  furniture  towards  payment 
of  the  first  mortgage,  and  praying  consequential  relief. 


Mr.  Giffard,  Q.C.,  and  Mr.  Hemming  for  the  Plain- 
tiffs:— 


Argument, 


The  equity  to  marshall  the  funds  is  clear.  The  first 
mortgagees  had  two  funds  and  the  Plaintiffs  but  one. 
The  first  mortgagees  absorbed  the  whole  of  the  Plaintiffs' 
fund,  and  to  the  extent  to  which  they  did  so  the  Plaintiffs 
are  entitled  to  be  recouped  out  of  the  other  fund,  subject 
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to  the  payment  in  full  of  the  first  mortgage.  This,  in 
effect,  will  carry  the  whole  balance  to  the  Plaintiffs, 
because  that  balance  is  less  than  the  proceeds  of  the 
Plaintiffs*  fund,  which  were  taken  by  the  first  mortgagees, 
and  is  also  less  than  the  amount  due  to  the  Plaintiffs  on 
their  second  mortgage.  The  only  question  is  as  to  the' 
amount  of  the  balance.  The  Defendant  claims  to  reduce 
it  by  setting  off  both  the  costs  which  he  had  to  pay  to 
the  Plaintiffs  in  the  action  which  he  defended,  and  his 
own  costs  of  that  action.  There  is  no  ground  for  this 
contention.  The  Defendant  has  incurred  costs  as  surety, 
and  so  far  as  they  were  reasonably  incurred  would  be 
entitled  to  recover  them  against  the  principal  debtor,  the 
mortgagor.  If  it  were  necessary,  it  would  be  easy  to 
show  that  these  costs  were  not  reasonably  incurred. 
'The  defence  to  the  action,  so  far  as  it  related  to  the 
J67d6,  was  utterly  without  justification,  and  the  success 
as  to  the  J9600  was  of  no  service  to  the  Plaintiffs,  because 
in  any  case  that  charge  was  prior  to  their  security. 
But  it  is  not  necessary  to  go  into  this,  because,  assuming 
the  defence  to  be  proper,  the  only  effect  would  be  to  give 
the  surety  a  right  to  recover  from  his  principal  the 
amoimt  of  his  costs  as  a  simple  contract  debt,  being 
money  paid  for  the  use  of  the  principal  on  the  implied 
contract  of  indemnity.  That  the  claim  of  a  surety 
under  such  circumstances  is  a  mere  simple  contract  debt 
is  plain  from  the  authorities :  Hodgson  v.  Shaw  (a) ; 
Newton  v.  Chorlton  (fc). 


It  may  possibly  be  suggested  that  a  surety  for  a  mort- 
gage-debt is  ipso  facto  a  mortgage  creditor  for  any  sum 
which  he  may  pay  as  surety,  and  therefore  entitled  to  tack 
his  claim  for  costs  to  the  security  when  transferred  to  him; 
but  this  is  as  fallacious  as  the  idea  which  prevailed  before 


(a)  3  My.  &  E.  183. 


(b)  10  Hare,  646. 
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Copis  y.  Middleton  {a\  that  a  surety  for  a  bond  debt  was 
a  specialty  creditor,  even  though  by  payment  of  the  bond 
the  security  was  gone — an  idea  which  was  countenanced 
by  the  Court  in  Robinson  v.  Wilson  (fc),  and  overruled  in 
Copis  V.  Middleton. 


461 


1865. 


Argument, 


If  the  costs  cannot  be  charged  on  any  such  principle 
as  this,  neither  can  tbey  be  tacked  to  the  mortgage,  for 
no  simple  contract  debt  can  be  tacked  as  against  a  second 
mortgagee,  and  it  may  be  doubted  whether  they  could 
be  tacked  even  as  against  the  mortgagor. 

Then,  again,  they  cannot  be  claimed  as  mortgagee's 
costs.  The  Defendant  was  not  mortgagee  when  he  in- 
ciured  them.  His  only  right  under  the  transfer  is  the 
derivative  right  to  stand  like  any  other  transferee  in  the 
shoes  of  the  first  mortgagee,  and  to  hold  the  security  for 
his  principal,  interest,  and  mortgagee's  costs. 

Mr.  Rolt,  Q.C.,  and  Mr.  Bevir  for  the  Defendant. 

The  argument  for  the  Plaintiffs  takes  no  account  of  the 
rights  belonging  to  a  surety.  It  is  his  right  in  case  he 
pays  off  the  debt  of  his  principal  to  have  the  benefit  of 
every  security  to  indemnify  him  not  merely  against  the 
bare  debt,  but  against  all  the  expense  to  which  he  may 
be  put  as  surety.  This  right  was  inchoate  before  the 
Plaintiffs*  mortgage  existed,  and  that  security  must  be 
taken  to  be  subject  to  the  equities  arising  in  favour  of 
the  surety  from  the  terms  of  the  original  mortgage.  It 
is  idle  to  say  that  a  surety  has  a  right  to  be  indemnified, 
and  also  a  right  to  the  benefit  of  all  securities  given  by 
his  principal  if  he  may  be  deprived  of  the  benefit  by  the 
execution  of  a  second  mortgage.     It  is  clear  that  the 


(a)  1  T.  &  R.  224. 


(6)  2  Madd.  434. 
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mortgagor  could  not  have  redeemed  the  mortgage  when 
once  it  had  got  into  the  hands  of  the  surety,  without 
fully  indemnifying  him  against  all  the  expense  to  which 
he  had  been  put,  and  the  surety  cannot  stand  in  a  worse 
position,  because  after  his  equity  has  arisen  as  an  in- 
choate right,  the  mortgagor  chooses  to  make  a  second 
mortgage.  The  argument  that  the  defence  of  the  action 
was  improper,  is  answered  by  the  fact  that  on  one  point 
we  succeeded,  reducing  the  demand  by  £600 ;  and  the 
reference  to  Copis  v.  Middleton  is  beside  the  question, 
because  we  do  not  claim  on  any  such  grounds  as  sug- 
gested. 


Mr.  Oiffard  replied. 


March  22nd.      ViCE- CHANCELLOR   SiR  W.   PaGE   WoOD:  — 


Judgment, 


.  This  case  raises  a  point  on  which  strangely  enough 
there  is  not  much  authority  to  be  found.  A  mortgage  of 
certain  chattels  and  also  of  two  policies  was  made  to 
certain  persons  of  the  name  of  Marcon.  Then  a  second 
mortgage  of  the  chattels  was  made  to  the  PlaintiflFs  in  this 
suit.  The  first  mortgagees  sold  part  of  the  chattels,  brought 
an  action  against  the  Defendant  Bloxam  as  executor  of  a 
lady  who  had  joined  as  surety  in  the  first  mortgage ;  then 
sold  the  rest  of  the  chattels,  and  continued  the  action 
for  the  balance  of  the  debt.  In  the  event  the  Plaintiffs  in 
the  action  recovered  a  certain  sum,  and  their  security  was 
transferred  to  the  Defendant,  who  is  also  the  Defendant 
here.  Shortly  afterwards  the  policies  became  payable, 
and  the  amount  was  received  by  the  Defendant.     Upon 
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these  facts  the  usual  equity  of  marshalling  is  claimed  in 
favour  of  the  second  mortgagees,  who  insist  that  they 
are  entitled  to  be  recouped  out  of  any  balance  of  the 
policy  monies  remaining  after  satisfaction  of  the  first 
mortgage,  the  amount  which  was  realised  from  the 
chattels,  and  applied  towards  payment  of  the  first  mort- 
gage. The  Plaintiffs  would  clearly  be  entitled  to  pay- 
ment out  of  this  balance  if  the  whole  property  had  been 
included  in  both  mortgages,  and  (the  balance  being  less 
than  the  sum  obtained  by  the  sale  of  the  chattels)  the 
same  right  arises  in  the  actual  circumstances  on  the 
principle  of  marshalling,  subject  to  any  right  which  may 
arise  from  the  defendant's  position  as  surety.  Now  what 
are  the  rights  of  a  surety  ?  His  right  arises  as  soon  as 
he  pays  the  debt  due  from  his  principal,  and  not  before. 
Until  such  payment,  the  fact  of  a  person  having  become 
surety  for  a  mortgage  debt  in  no  way  prevents  the 
principal  from  dealing  with  the  property  by  assigning 
it  to  a  second  mortgagee.  The  surety's  right  is  not  like 
a  charge  created  in  the  inception  of  the  deed  and  to  arise 
on  a  certain  contingency,  but  only  a  possibility  of  the 
principal  becoming  indebted  to  him  for  what  he  may 
pay  towards  the  debt,  and  for  any  costs  he  may  incur  by 
reason  of  his  suretyship. 


1865. 


Judgment. 


In  this  case  the  surety,  when  called  upon  to  pay,  dis- 
puted his  liability.  Of  course  he  was  justified  in  having 
an  account  taken  of  what  was  due  on  the  mortgage.  So 
far  there  could  be  no  complaint  of  his  conduct ;  but  he 
went  further,  and  raised  other  questions  which  occasioned 
enormous  costs.  In  this  contest  he  partially  failed^ 
and  did  not  succeed  in  reducing  the  claim  against  him- 
self,  except  by  an  amount  less  than  the  costs  incurred, 
and  did  not  effect  any  reduction  of  the  claim,  which  took 
priority  over  the  second  mortgage,  except  by  some  trifling 
rectification  of  interest. 
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Upon  paying  the  debt  and  costs  of  the  action,  the 
Defendant  as  surety  became  entitled  to  take  from  the 
first  mortgagees  their  security  for  principal,  interest,  and 
costs;  and  as  between  himself  and  the  mortgagor  (if 
there  had  been  no  second  mortgage)^  the  mortgagor  would 
be  liable  to  repay  all  the  surety's  expenses,  and  probably 
would  not  have  been  entitled  to  redeem  the  security 
without  making  such  further  payment.  This  question 
does  not  depend  on  the  principle  of  Copis  v.  Middleton. 
There,  when  the  bond  was  paid  there  was  no  security  for 
the  surety  to  take;  but  that  is  no  reason  why,  when 
there  is  a  security,  the  principal  should  be  allowed  to  get 
back  the  property  without  first  paying  the  expenses  which 
his  surety  has  incurred. 


As  against  a  second  ^  mortgagee  the  case  is  very 
diflferent.  The  debt  recovered  in  the  action  was  less  than 
£500.  The  costs  paid  by  the  Defendant  were  nearly 
£1,100,  of  which  £658  were  costs  of  his  defence.  As 
regards  these  costs  of  defence,  I  do  not  think  that  the 
Defendant  can  charge  any  part  of  them  against  the 
second  mortgagees.  They  became  a  debt  from  the  mort- 
gagor to  the  surety,  but  the  possibility  of  such  a  debt 
arising  at  a  future  time  does  not  prevent  the  mortgagor 
from  executing  an  effectual  second  mortgage.  As  to  the 
costs  paid  to  the  Plaintiff  in  the  action,  it  is  clear  that 
the  Defendant  cannot  be  allowed  to  charge  any  costs 
which  were  not  incurred  for  the  benefit  of  the  estate  and 
all  persons  interested  in  it  after  the  first  mortgagees. 
The  strict  course  might  be  to  direct  an  inquiry,  what 
expenses  were  properly  incurred  for  this  purpose;  but 
practically  I  think  the  justice  of  the  case  will  be  met  by 
allowing  the  Defendant  the  costs  paid  by  him  to  the 
Plaintiffs  in  the  action. 
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Declabb  Plaintiffs  entitled  (to  the  extent  of  the  mum  y  realised 
from  the  chattels)  to  have  the  balance  of  the  policy  moneys,  after 
satisfying  what  was  due  on  the  first  mortgage  for  principal,  interest, 
and  costs,  and  the  costs  of  the  Plaintiff  in  the  action,  applied  towards 
satisfaction  of  what  is  due  on  the  Plaintiff  *s  security. 

The  Defendant  to  be  allowed  the  premiums  paid  on  the  policies, 
with  interest  at  £4  per  cent,  thereon,  and  to  bo  charged  £4  per  cent, 
on  the  balance  in  his  hands. 


1865. 


Minute, 


Defendant  to  pay  costs  up  to  the  hearing. 


1865. 

June  26. 

Plecuiing — Sla- 
tiUe  of  Fraud* 
— Memorandum 
in  Writing, 

Although  a 
signed  docu- 
ment to  let  a  piece  of  land  iu  the  Ide  of  Wight  on  a  ^f^y  »ot  con- 

t&ining  tfie 

building  lease.     The  fact  of  the  agreement  was  admitted,  terms  of  an 
and  the  only  question  was  whether  there  was  a  sufficient  therein^referred 

the  Statute  of 
Frauds  under  the  following  circumstances. 


The  material  statements  in  the  bill  were  as  follows  :- 


JACKSON  V.  OGLANDER. 


HIS  was  a  suit  for  specific  performance  of  an  agree- 


memorandum  in  writing  thereof  to  satisfy  the  Statute  of  ^»  but  referring 

to  another 
written  (but 
unsigned)  docu- 
ment which 
does  contain 
these  termsy 

The  Defendant  was  the  owner  of  a  field  known  as  Moor-  may  be  con- 
land's  Meadow,  opposite  Carisbrooke  Castle,  and  the  land  jitter  document 
agreed  to  be  demised  as  hereinafter  mentioned  formed  by  parol  evi- 

^  dance  so  as  to 

part  thereof.     Mr.  John  Henry  Hearn  is,  and  during  all  take  the  case 

the  period  over  which  the  transactions  hereinafter  stated  tute  of  Frauds, 

extended  was,  iiie  Defendant's  sole  solicitor  and  steward,  ^®  S^fendi^^t, 

and  agent  for  letting  and  managing  generally  his  estates  wherein  the 

ed  and  Insisted 
on,  cannot  be  made  use  of  for  this  purpose.     And  a  reference  to  "the  agreement  which 
your  client  alleges  he  has  entered  into/'  m  a  signed  document,  is  not  sufficient  acknowledg- 
ment of  the  eidstence  of  an  agreement  at  all,  to  take  the  case  out  of  the  Statute. 

Semhle. — An  answer  admitting  the  verbal  agreement  alleged  in  the  bill,  but  insisting  on  the 
Statute,  must  read  as  if  it  were  an  answer  denying  the  agreement  in  toto. 

H  u  2 
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in   the  Isle  of  Wight,    including  the    field    and    land 
aforesaid. 


In  the  year  1862  the  field  in  question  was  advertised 
for  sale  in  building  lots,  but  not  actually  put  up  to 
auction. 


Prior  to  the  16th  July,  1864,  the  Plaintiff  had  several 
interviews  with  Mr.  Heam,  and  negotiations  were  entered 
upon  between  them  with  a  view  to  the  grant  of  a  building 
lease  of  part  of  the  said  field  to  the  Plaintiff. 

"  On  the  16th  July,  1864,  the  Plaintiff  saw  Mr.  Heam 
at  his  office,  and  agreed  with  him  for  a  lease  from  the 
Defendant  to  the  Plaintiff  of  the  said  land  for  the  term  of 
1,000  years,  at  ground  rent  of  £10  per  annum  for  the 
first  ten  years  of  the  term,  and  £15  per  annum  for  the 
remainder  of  the  term ;  and  the  said  Mr.  Heam  stated 
that  he  would  at  once  prepare  the  draft  lease." 

On  the  2drd  July,  1864,  the  Plaintiff  again  saw  Mr. 
Heam,  when  certain  (immaterial)  variations  were  made 
in  the  agreement. 


'  "  On  the  evening  of  the  following  Friday  (being  the  29th 
July  last)  a  draft,  pirepared  by  the  said  Mr.  Heam,  of  the 
said  lease  to  the  Plaintiff  was  left  by  Mr.  Hearv^e  clerk, 
Mr.  White,  with  the  Plaintiff  at  his  house,  and  accom- 
panied with  a  plan  of  the  said  field  on  a  larger  scale  than, 
but  otherwise  corresponding  with,  the  lithographed  plan  ; 
and  on  the  following  morning  the  land  to  be  comprised 
in  the  said  lease  was  measured  and  plugged  off  by  the 
Defendant's  surveyor,  Mr.  Edmund  Pope  Smith, '  the 
Plaintiff  assisting  therein,  and  the  said  plan  being  referred 
to  by  the  said  Mr.  Smith" 
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The  draft  lease  was  afterwards  altered  in  some  par- 
ticulars by  the  PlaintifiTs  solicitor,  and  the  alterations 
were  agreed  to  by  Mr.  Heam ;  and  "  an  indenture  of 
lease  from  the  Defendant  to  the  Plaintiff,  being  a  copy  of 
the  said  draft  so  altered  as  aforesaid,  was  engrossed  at 
the  said  Mr.  Hearn^s  office,  to  be  executed  by  the  De- 
fendant. A  counterpart  of  the  said  lease  was  also 
engrossed  at  the  said  Mr.  Heam's  office,  to  be  executed 
by  the  Plaintiff.  It  was  understood  that  the  Defendant, 
who  was  then  in  the  Isle,  but  about  starting  for  Scotland, 
would  execute  the  said  lease  on  the  next  day,  being  the 
2nd  August  now  last''  (i.  e.,  1864.) 


487 


The  Defendant,  however,  in  consequence  of  represen- 
tations made  to  him  by  the  Town  Council  of  Newport, 
left  the  Isle  without  executing  the  lease. 


On  the  8rd  August,  1804,  Mr.  Heam  wrote  to  the 
Plaintiff  a  letter,  containing  the  following  passage : — 

"In  consequence  of  the  deputation  from  the  Town 
"  Council,  Sir  Henry  will  not  trouble  himself  to  increase 
*'  the  rental  of  Moorland* 8  Field,  and  has  gone  on  a  cruise 
**  without  executing  the  lease ;  and  as  he  will  not  return  for 
**  a  month  the  matter  must  stand  over  until  his  return, 
•'  when  he  will  go  to  the  Castle  with  me  and  judge  for 
"  himself  as  to  the  effect  of  a  house  on  the  scenery.  I 
"  apprehend  the  effect  on  the  inns  in  the  village  of  Caris* 
"  brooke  is  a  matter  of  much  greater  consequence  than 
"  the  scenery." 


Nothing  further  passed  in  writing  till  the  10th  Sep- 
tember, 1864,  when  the  Plaintiffs  solicitor  wrote  a  letter 
to  Mr.  Heam  in  the  following  terms : — 
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"  Moorlands. 
"  My  client,  Mr.  Jacksoriy  has  been  with  me  to-day, 
**  and  is  much  disappointed  that  you  have  not  sent  over 
"  for  his  execution  this  counterpart  lease  from  Sir  Henry 
"  Oglander,  The  piece  of  land  agreed  to  be  leased  to 
"  him  has,  I  understand,  been  plugged  off  by  Sir  Henry's 
"  surveyor,  and  Mr.  Day,  the  tenant,  is  prepared  to 
"  relinquish  possession  according  to  your  directions.  As 
"  this  matter  has  been  now  in  hand  some  considerable 
"  time,  and  Mr.  Jackson  is  much  damaged  by  the  delay, 
**  I  must  ask  you  to  complete  it  at  once,  in  order  to  pre- 
"  vent  hostile  steps  being  resorted  to.  I  should  observe 
"  that  I  have  advised  Mr.  Jackson  to  .take  possession  of 
"  the  land  at  the  expiration  of  a  week  from  this  time." 


In  answer  to  that  letter  Mr.  Heam,  on  the  21st  Sep- 
tember, 1864,  wrote  as  follows : — 

"  Moorlands. 
"  I  have  laid  your  letter  before  Sir  Henry  Oglander, 
"  and  I  am  instructed  by  him  to  inform  you  that  after 
''  the  pressure  that  has  been  put  upon  him  he  will  not 
"  carry  out  the  agreement  to  grant  a  lease,  which  your 
"  client  alleges  he  has  entered  into,  unless  compelled  to 
**  do  so  by  the  decree  of  the  Court  of  Chancery.  I  trust 
"  that  under  the  circumstances  your  client  will  not  take 
''  any  further  steps  in  the  matter,  and  in  that  case  Sir 
"  Henry  will  pay  your  costs,  and  he  will  be  glad  to  treat 
"  with  Mr.  Jackson  for  a  building  lease  of  other  land,  on 
"  very  reasonable  terms,  as  a  compensation  for  any  in- 
"  convenience  he  may  have  been  put  to  in  this  matter." 


To  this  letter  the  Plaintiff  replied  by  a  formal  demand 
for  a  lease  and  a  threat  of  immediate  proceedings,  and 
the  demand  not  having  been  complied  with,  the  bill  was 
filed. 


CASES  IN  CHANCEEY. 


469 


The  answer  admitted  the  truth  of  all  these  allegations, 
except  as  to  the  counterpart  of  the  lease,  which  the 
Defendant  said  was  not  engrossed  at  Mr.  Hearna  office. 
It  also  admitted  that  the  engrossed  indenture  of  lease 
was  the  lease  referred  to  in  Mr.  Ream's  letter  of  August 
8rd  and  in  the  letter  of  the  Plaintiffs  solicitor  of  Sep- 
tember 10th,  and  that  Mr.  Hearns  letter  of  September 
21st  was  written  in  reply  to  the  last-mentioned  letter. 


1865. 


Statement, 


The  12th  paragraph  of  the  answer  was  as  follows  : — 

I  submit  it  to  the  judgment  of  this  honourable  Court 
whether,  under  the  statutes,  a  complete  or  any  legal  and 
binding  agreement  was  in  manner  in  the  PlaintifTs  bill 
stated  or  otherwise  concluded  between  me  by  the  said 
Mr.  Heam  as  my  agent  and  the  plaintiff,  or  in  part 
between  me  and  the  plaintiff,  for  a  lease  from  me  to  th^ 
plaintiff  of  that  part  of  the  field  in  the  said  bill 
particularly  mentioned  which  was  plugged  off  as  in  the 
said  bill  mentioned,  or  a  lease  of  any  other  or  what  other 
part  of  the  field  aforesaid.  I  admit  that  as  well  the 
parties  to  and  subject  matter  of  as  also  the  terms  of  such 
agreement  were  expressed  and  embodied  in  the  said 
engrossed  indenture  of  lease,  and  I  say  that  no  agree- 
ment in  writing  for  a  lease  of  the  said  field,  or  any  part 
thereof,  nor  any  memorandum  or  note  thereof  in.  writing 
has  been  made  or  signed  by  me  or  any  other  person 
thereunto  lawfully  authorised  by  me ;  and  I  claim  the 
benefit  of  the  Statute  passed  in  the  29Lh  year  of  King 
Charles  II.,  for  the  prevention  of  frauds  and  perjuries,  in 
the  same  manner  as  if  I  had  pleaded  or  demurred'  to  the 
relief  sought  by  the  Plaintiff's  bill. 


The  cause  now  came  on  for  Hearing. 
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Sir  Hn^h  Caima,  Q.C.,  and  Mr.  Lake,  for  the 
Plaintiff.     . 

This  was  a  complete  terbal  agreement,  that  is  admitted ; 
and  there  is  no  controversy  as  to  the  terms  of  that  agree- 
ment. 


It  has  all  been  reduced  into  writing  and  settled  between 
the  parties. 

The  only  question  to  be  tried  is,  "Does  the  cor- 
respondence refer  to  the  unsigned  writing  which  contains 
the  terms  entered  into  between  the  parties :  Ridgway  v. 
Wharton  (a).  The  Lord  Chancellor  there  lays  down  the 
rule  in  these  words,  "-If  there  is  an  agreement  to  do 
something,  not  expressed  on  the  face  of  the  agreement 
signed,  that  something  which  is  to  be  done  being  included 
in  some  other  writing,  parol  evidence  may  be  admitted 
to  show  what  that  writing  is,  and  then  the  two  taken 
together  may  constitute  a  binding  agreement  *^  (b). 

If  this  be  a  signed  document  refening  to  the  agree- 
ment as  a  thing  which  exists,  that  is  sufficient  within  the 
statute,  notwithstanding  that  in  the  same  document  there 
is  a  denial  of  the  validity  of  the  agreement :  BayUy  v. 
Sweeting  (c) ;  Kennedy  v.  Green  (d) ;  Leroux  v.  Brown  (e). 

When  the  Defendant  says  by  his  answer,  "  At  the  time 
of  the  institution  of  the  suit  there  was  merely  a  verbal 
contract,  and  I  rely  on  the  statute  as  precluding  the 
Plaintiff  from  enforcing  that  contract,"  the  Court  will  not 
treat  the  answer  as  a  written  memorandum  of  the  con- 


(a)  5  H.  L.  Cas.  238. 

(6)  p.  257. 

(c)  9  C.  B.  ;  N.  S.  843. 


(rf)  3  My.  &  K.  699. 
(«)  12  C.  B.  801. 
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tract  sufficient  to  take  the  case  out  of  the  statute ;  but 
where  the  answer  says,  as  here,  "  not  only  was  there  a 
verbal  contract,  but  that  contract  was  referred  to  in 
certain  writings  signed  by  me,  and  the  agreement  alluded 
to  in  these  writings  was  the  agreement  hereby  confessed," 
then  the  case  is  taken  out  of  the  statute,  not  by  the 
answer,  but  by  the  writings  in  question,  and  the  answer 
is  used  merely  as  parol  evidence  to  connect  the  two. 

Vicb-Chancellor. — Is  not  the  principle  on  which 
these  contracts  are  made,  ''  I  am  not  bound  till  I  sign, 
all  that  takes  place  before  signature  is  mere  negotia- 
tion?" 

Mr.  Lake, — Not  quite.  Any  written  memorandum  is  a 
complete  contract,  though  a  more  detailed  document  may 
have  been  contemplated  and  not  signed:  Forster  v. 
Rowland  (a) ;  Warner  v.  Willington  (6) ;  Barkworth  v. 
Young  (c). 

The  Defendant  admits  the  existence  of  certain  writings : 
what  these  writings  refer  to  is  matter  for  parol  evidence, 
like  the  similar  point  in  .cases  of  the  construction  of  a 
wUl. 

The  reference  to  the  engrossment  in  the  letter  is  not 
as  a  proposal  for  a  lease  merely,  but  as  a  concluded 
agreement  for  a  lease,  the  terms  of  which  are  fixed,  and 
are  discoverable  from  the  written  document. 

Mr.  Babington,  for  the  Defendant,  was  not  heard. 
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(a)  7  H.  &  N.  103.  (6)  3  Drew.  523. 

(c)  4  Drew.  1. 
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gmen  .  j  canDot  hold  this  to  be  an  enforceable  agreement. 


The  Defendant  very  candidly  admits  the  whole  of  the 
parol  agreement;  but  then  he  relies  on  the  statute; 
and  that  makes  it  necessary  for  the  Court  to  see  whether 
there  is  any  document  to  be  found  which  would  have 
been  sufficient  to  prove  the  agreement,  supposing  that 
the  Defendant  (for  that  is  what  I  must  consider  him  to 
have  done,)  had  denied  the  existence  of  the  agreement, 
and  challenged  the  PlaintiflF  to  the  proof  of  it.  I  must 
see  if  there  is  anything  in  writing  which  unequivocally 
points  to  this  agreement,  and  declares  what  are  its  terms. 
The  mere  draft  lease  will  not  do,  though  signed,  as  a 
draft,  by  the  solicitor ;  nor  will  the  engrossment  per  se. 
And,  indeed,  this  was  not  relied  on  by  the  Plaintiff.  Two 
letters  are,  however,  adduced  as  containing  an  admission 
of  a  concluded  agreement  for  a  lease  on  the  terms  set 
forth  in  the  engrossment.  To  my  mind,  the  tenor  of  the 
letters  is  the  other  way.  The  case  is  not  in  the  least 
similar  to  Bayley  v.  Sweeting,  which  was  relied  on  by  Sir 
Hugh  Cairns,  because  in  that  case  the  party  signing  the 
note  said,  "  I  did  agree  as  alleged,  but  you  know  that  I 
have  always  declined  to  perform  the  agreement,  and  I 
now  repudiate  it."  There  the  Court  was  in  a  condition 
to  look  at  the  agreement.  There  is,  however,  nothing 
of  that  kind  in  the  present  case.  I  quite  agree  that 
there  is  a  sufficient  reference  to  show  what  were  the  pro- 
posed terms  of  the  lease,  if  I  can  find  any  written  admis- 
sion that  there  was  to  be  a  lease  at  all.  Then  I  have 
the  unsigned  engrossment  of  the  lease ;  and  I  have,  in 
the  first  place,  a  letter  which  does  not  admit  any  agree- 
ment at  all,  and  merely  says  that  Sir  Heni^  had  left 
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the  island  **  without  signing  the  lease,"  and  that  "  the  isns. 

matter  must  stand  over  until  his  return,  when  he  will  go 
to  the  Castle  with  me,  and  judge  for  himself  as  to  the  effect 
of  a  house  on  the  scenery."  There  is  nothing  there  ad- 
mitting anything  more  than  a  proposal.  Then  there  is  the 
other  letter,  which  is,  as  it  seems  to  me,  very  carefully 
worded  to  avoid  any  thing  like  a  recognition  of  this 
agreement.  [His  Honour  read  it,  see  supra,  p.  468]. 
I  assume  for  this  purpose  that  if  this  letter  had  merely 
said  "  he  will  not  carry  out  the  agreement,"  that  would 
have  been  enough  for  the  Plaintiff's  purpose,  in  accor- 
dance with  the  decision  in  Saunderaon  v.  Jackson  (a) ; 
but  that  is  not  what  the  letter  says :  it  is,  "  the  agree- 
ment which  your  client  alleges  he  has  entered  into." 
That  is  not  an  admission  of  an  agreement.  The  rest  of 
this  letter  I  cannot  possibly  hold  to  be  any  acknowledg- 
ment whatever ;  it  is  merely  an  offer  made  by  the  solicitor 
of  the  Defendant,  in  the  hope  of  obviating  all  disputes. 
Then  it  is  said,  '  the  fact  of  an  agreement  is  admitted  as 
a  fact  by  the  answer ;  and  then  the  letters  and  documents 
show  sufficiently  what  the  agreement  was  to  take  the 
case  out  of  the  statute  ; '  but  I  do  not  think  that  I  can 
look  at  that  portion  of  the  answer  which  admits  the 
agreement,  seeing  that  the  Defendant  insists  on  the  Statute 
of  Frauds.  The  Defendant  must  answer,  must  swear  to 
the  truth  of  his  answer,  and  must  sign  it :  if  I  were  to 
make  any  use  of  an  admission  so  extorted,  I  should  in 
effect  repeal  the  statute. 

Dealing  then  with  this  case  as  if  Sir  Henry  had  denied 
the  agreement,  and  being  of  opinion  that  the  evidence 
adduced,  dehors  the  answer,  is  utterly  insufficient  to 
establish  the  existence  of  any  agreement  whatever,  I  feel 
bound  to  dismiss  this  Bill. 

(a)  2  B.  &  P.  238. 
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Judgment, 


Sir  Henry  having  offered,  at  the  time  when  he  de- 
clined to  grant  the  lease,  to  pay  all  the  costs  of  the 
Plaintiff  up  to  that  time,  and  that  offer  having  been 
declined,  I  dismiss  this  Bill  with  costs.  But  for  that 
offer,  I  should  have  dismissed  it  without  costs. 


1865. 

April  20th  dk 
2»rd. 

Married 
W<man— 

RevenUmary 
IfUereal-MdUwf 

Act  (20  A  21 
Vict,  c  67). 
Agreement  in 
oontemplation 
of  marriage,  to 
settle  a  money 
fund  of  the 
wife^B  for  her 
separate  use — 
to  revert  to  the 
husband  if  he 
should  survive. 

ffdd,  that  the 
wife's  reversion- 
ary interest  in 
the  fund  was 
taken  under  the 
agreement  and 
not  as  a  result- 
ing use,  and 
that  she  could 
not  dispose  of 
the  fund  under 
the  powers  of 
the  Statute. 


CLARKE  V.  GREEN. 

J.  HIS  was  a  bill  filed  to  administer  the  estate  of  a 
testator,  Richard  TombSy  who  died  in  1835,  having  be- 
queathed a  large  residuary  personal  estate,  subject  to 
certain  life  interests,  which  had  since  expired,  to  the 
Defendant  Sally  Orace  Oreeuj  then  SdUy  Grace  Davies. 

On  the  3rd  of  December,  1861,  the  said  SaUy  Orace 
Daviea  was  married  to  the  Defendant  George  W.  Green. 

In  contemplation  of  the  marriage  an  agreement  was 
executed  by  the  intended  hjisband  and  wife,  that  the  sum 
of  £7,000,  part  of  the  fortime  of  the  said  Sally  Orace 
Davies,  should  be  appropriated  to  her  own  use  exclusive 
of  any  control  of  (?.  W,  Green,  and  he  agreed  to  execute 
the  necessary  deed  of  settlement  for  the  better  securing 
to  her  the  sum  of  £7,000  whenever  she  should  call  upon 
him  so  to  do.  Then  followed  words,  apparently  added 
after  the  document  had  been  drawn  up,  as  follows :  "  But 
the  same  is  to  return  to  the  said  G,  W.  Green  if  he 
survives  the  said  SaUy  G.  Daviee" 


When  the   property  fell  into  possession  a  long  cor- 
respondence ensued  between  the  trustee  of  the  will  and 
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the  Defendants  as  to  the  settlement  to  he  made  of  part 
of  the  fund  pursuant  to  the  agreement,  and  ultimately 
the  Defendants  claimed  to  have  the  fund  absolutely 
transferred  to  them,  which  the  trustee  refused,  and  filed 
this  bill  for  the  administration  of  the  estate. 
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1865. 


Statement. 


Mr.   Osborne,   Q.C.,    and  Mr.  E.  F.  Smith,  for  the 
Plaintiff. 


Argument. 


The  wife  had  no  power  to  dispose  of  her  interest  in  the 
fund  agreed  to  be  settled.  The  agreement  will  be  pro- 
perly executed  by  giving  the  wife  a  separate  estate  for 
life,  with  a  contingent  reversionary  interest  if  she  survives 
her  husband.  There  is  nothing  to  warrant  the  insertion 
of  a  power  of  appointment,  and  that  being  so,  the  wife 
cannot  dispose  of  her  reversionary  interest. 

Sir  H.  Cairns,  Q.C.,  and  Mr.  Freeling,  for  the  Defen- 
dants. 

The  wife  can  dispose  of  her  interest  even  on  the  con- 
struction put  upon  the  agreement  by  the  other  side. 
Under  the  20  &  21  Vict.  c.  57,  a  married  woman  can 
dispose  of  her  reversionary  interest  in  personalty  by  a 
deed  acknowledged. 

The  case  is  not  within  the  exception  of  that  Act, 
because  the  reversion  is  in  the  wife  by  resulting  use,  and 
not  by  force  of  the  agreement. 


Moreover  the  agreement  being  executory,  would  justify 
the  insertion  of  a  general  power  in  the  settlement,  and 
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the  words  seem  to  imply  also  an  option  in  the  wife  to 
waive  the  settlement. 


April  2Zrd, 
Judgment, 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

This  is  a  bill  filed  for  the  administration  of  the  estate 
of  a  testator,  Richard  Tonibs.  The  Plaintiff  is  a  trustee^ 
who  is  desirous  of  retiring  from  the  trust.  The  main 
question  is,  whether  new  trustees  ought  to  be  appointed, 
or  whether  the  fund  can  be  transferred  at  once  to  the 
Defendant  Oeorge  Wellington  Green,  with  the  consent  of 
his  wife.  This  depends  upon  the  eflfect  of  a  document 
rather  singular  in  form.  The  property  is  left  by  the  will, 
in  the  events  which  have  now  happened,  to  the  Defendant 
Mrs.  Oreen,  then  Sally  Orace  Davies,  absolutely ;  and  in 
contemplation  of  her  marriage,  which  took  place  on  the 
8rd  of  December,  1861,  the  document  I  have  referred  to 
was  executed  by  her  and  her  present  husband.  By  this 
it  was  agreed  that  the  sum  of  £7,000,  part  of  her  fortune, 
should  be  appropriated  to  her  own  use,  exclusive  of  the 
control  of  her  husband,  and  he  agreed  to  execute  the 
necessary  deed  of  settlement  for  the  better  securing  to 
her  the  sum  of  £7,000  whenever  she  should  call  upon 
him  so  to  do.  Then  follows  a  clause,  which  was  evidently 
written  after  the  rest  of  the  document,  and  seems  to  have 
been  an  after-thought :  "  But  the  same  is  to  retiun  to  the 
said  George  Wellington  Green  if  he  survives  the  said 
SaUy  Grace  Davies.*' 


It  is  not  necessary  for  me  to  pronounce  as  to  the  pro- 
priety of  what  has  since  been  done  with  reference  to  that 
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settlement.  The  question  I  Lave  to  determine  is,  whether 
that  is  such  a  settlement  as  prevents  the  fund  from  being 
handed  over  to  the  husband  and  wife,  and  I  am  of 
opinion  that  it  is  so.  But  for  the  last  clause^  it  might, 
perhaps  as  an  executory  instrument,  be  read  so  as  to 
give  the  wife  power  to  dispose  of  the  property;  but 
then  comes  the  stipulation  that  it  is  to  return  to  the 
husband  if  he  shall  survive.  During  the  coverture, 
therefore,  the  fund  must  remain.  Even  with  this  clause 
a  possible  construction  might  be  that  the  contemplated 
settlement  should  give  a  power  of  appointment  by  deed, 
subject  to  be  defeated  if  the  husband  should  survive, 
but  I  think  that  would  not  be  a  sound  reading.  I  can- 
not assume  that  what  was  contemplated  was  a  settlement 
in  common  form,  because  there  is  no  reference  to  children 
in  the  agreement.  I  can  only  construe  the  agreement  as 
intended  to  give  her  the  best  possible  secm'ity.  It  would 
not  be  proper,  therefore,  to  import  a  power  in  her  to 
dispose  of  the  fund,  as  that  would  enable  her  to  defeat 
the  whole  settlement.  The  meaning  must  be  that  the 
fund  is  to  be  preserved  during  the  coverture,  and  that 
she  is  to  have  the  absolute  interest  in  the  event  of  her 
surviving. 


1855. 


Judgment. 


Then  the  question  arises,  whether  the  wife  cannot  dis- 
pose of  her  interest  in  the  fund  under  Mr.  Malins*  Act. 
She  cannot  do  that  if  she  falls  within  the  exception  con- 
tained in  the  Act.  The  4th  section  provides,  "  That  the 
powers  of  disposition  hereby  given  to  a  married  woman 
shall  not  enable  her  to  dispose  of  any  interest  in  personal 
estate  settled  upon  her  by  any  settlement,  or  agreement 
for  a  settlement  made  on  the  occasion  of  her  marriage." 
It  is  said  that  this  was  a  disposition  of  property  leaving 
the  wife's  reversion  undisposed  of,  and  that  her  resulting 
interest  in  that  is  not  taken  under  the  agreement,  and 
therefore  is  not  within  the  proviso.     But  the  prima  facie 
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Jmlgmmt. 


construction  of  the  Act  is,  that  the  whole  subject  of  the 
settlement  is  included  in  the  operation  of  the  proviso,  and 
here  at  the  moment  of  the  marriage  the  whole  property, 
but  for  the  settlement,  would  have  ceased  to  be  hers,  and 
have  become  the  property  of  her  husband  by  the  act  of 
marriage.  Her  interest,  therefore,  is  not  a  resulting  use, 
and  everything  which  limits  the  husband's  right  must  be 
a  settlement  within  the  meaning  of  the  Act* 


Minute.  Tho  Court  being  of  opinion  that  it  is  not  competent  to  the  Defendant, 

SaUy  Grace  Green,  to  dispose  of  the  £7,000  agreed  to  be  settled,  refer 
it  to  Chambers  to  appoint  new  trustees. 


1865. 

April  22nd. 

PUading — 
Parm  of  Plea — 
Mutual  Insur- 
ance Company — 
Secretary  and 
Manager, 

TheSecretniy 


PEPPER  V.  GREEN. 

JL    LEA  by  sole  Defendant  to  a  bill  to  enforce  payment 
of  the  sum  due  on  a  contract  of  mutual  insurance. 

The  bill  contained  the  following  allegations : — 


and  manager  of 
a  Mutual  In- 
suranoe  Com< 


1.  The  Plaintiff  is  a  member  of  the  Ocean  Freight 
and  Outfit  Assurance  Association,  and  the  Defendant  is 
^E^  is  properly  ^q  secretary  and  manager  and  one  of  the  members  of 
dant  to  a  biU  to  the  committee  of  the  Association. 

enforce  a  daim 
against  the 

^e°rSdf  To^  ^*  ^^^  members  of  the  Association  are  very  numerous, 
vide  that  claims  and  the  Plaintiff  does  not  know  their  names.  By  the 
by  means  of       rules  of  the  Association  the  committee  are  empowered  to 

cheques  ooun- 

tersigned  by 

him,  and  that  the  money  to  pay  the  claims  is  to  be  raised  by  bills  to  be  drawn  by  him  on 

the  members  of  the  Association,  notwithstanding  that  he  is  not  a  member  of  the  Association, 

and  not  personally  liable  to  pay  any  part  of  the  claim. 
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settle  all  clnims  which  may  be  made  against  the  Associa- 
tion. The  Plaintiflf  does  not  know  the  name  of  any 
member  of  the  said  committee  other  than  the  Defendant, 
and  the  Defendant  sufficiently  represents  all  the  members 
of  the  Association  for  the  purposes  of  this  suit. 


6.  The  rules  of  the  Association  contemplate  that  a 
policy  of  assurance  shall,  on  the  occasion  of  any  insurance 
being  eflfected  with  the  Association,  be  made  out  and 
signed  by  the  secretary  on  behalf  of  all  the  members  of 
the  Association,  and  they  provide  that  each  member  shall 
pay  annually  in  advance  to  the  secretary,  certain  sums  of 
money  therein  specified. 

7.  In  accordance  with  this  rule,  every  person  effecting 
an  insurance  with  the  Association  is  supplied  with  a 
document,  which  purports  to  be  an  unstamped  copy  of  a 
policy  of  assurance  from  the  said  Association,  or  the 
trustees  thereof,  to  the  said  assured,  in  accordance  with 
the  terms  of  the  contract  entered  into  by  him,  and  he  is 
ordinarily  informed  at  the  same  time  that  the  stamped 
original  of  such  copy  is  in  the  custody  of  the  secretary, 
and  can  be  had  on  application,  and  by  an  indorsement 
on  the  said  document  the  assured  is  charged  with : — 

1.  The  premium  on  the  insurance  thereby  effected. 

2.  The  amount  of  the  stamp. 

3.  All  such  further  or  other  payments  as  may  be  pro- 
perly chargeable  upon  such  policy,  or  the  proceeds  thereof, 
or  any  part  thereof  respectively. 


8.  In  practice,  however,  no  such  stamped  original  is 
ordinarily  made  out,  unless  and  until  application  therefor 
has  been  actually  made  to  the  secretary,  and  the  com- 
mittee is  thus  enabled,  in  very  many  instances,  to  apply 
for  the  benefit  of  the  Association  the  sums  so  paid  by  the 
assured  in  respect  of  stamp  duty  as  aforesaid. 
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10.  By  the  rules  of  the  Association,  by  which  every 
assured  is  bound,  and  which  are  annexed  to  and  form 
part  of  every  policy  issued  by  or  effected  with  the  Asso- 
ciation, it  is  provided  that  the  committee  shall  meet  once 
in  every  month  for  the  purpose  of  examining  the  accounts, 
and  considering  and  determining  claims  upon  the  Asso- 
ciation, and  that  the  secretary  shall  apportion,  draw  for, 
and  collect  all  claims  that  may  be  passed  by  the  com- 
mittee, and  shall  sign  all  policies  on  such  vessels  as  have 
been  accepted  by  the  committee,  and  that  all  cheques 
shall  be  signed  by  any  two  of  the  committee,  and  counter- 
signed by  the  secretary. 


The  bill  also  stated  that  the  Plaintiff  had  insured  a 
vessel  named  the  Edith  Pepper  with  the  Association,  and 
had  duly  paid  all  the  sums  mentioned  in  the  seventh 
paragraph  (a),  but  had  not  received  any  stamped  policy; 
that  the  Edith  Pepper  had  been  lost,  and  that  after  some 
negotiation  between  the  Plaintiff's  solicitors  and  the  De- 
fendant, ''  as  such  secretary  and  manager  as  aforesaid,'' 
the  Plaintiff's  claim  in  respect  of  the  insurance*  had  been 
referred  to  arbitration,  and  the  arbitrators  had  awarded 
the  Plaintiff  £300  and  costs ;  that  notwithstanding  this, 
the  Defendant  and  the  committee  had  neglected  and  re- 
fused to  pay  the  said  sum  of  £800,  and  to  draw  for  the 
same  in  the  manner  required  by  the  rules  of  the  Associa- 
tion, and  had  not  paid  any  part  thereof  to  the  Plaintiff. 

The  concluding  paragraphs  were  as  follows  : — 

26.  Notwithstanding  such  refusal  on  the  part  of  the 
committee  as  aforesaid,  the  Defendant  has  drawn  for  and 
obtained  certain  sums  of  money,  whereof  the  Plaintiff 
does  not  know  the  amount,  in  respect  of  the  insurances 
so  effected  on  the  Edith  Pepper  as  aforesaid,  and   he 


(a)  Supra,  479. 
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ought  to  account  for  all  such  sums  of  money  to  the 
Plaintiff. 

27.  The  Defendant  ought  to  set  forth  who  were  at  the 
time  when  the  said  claim  of  the  Plaintiff  was  so  preferred 
as  aforesaid,  and  who  are  now  the  committee  of  manage- 
ment of  the  Association,  and  who  were  at  the  time  of  the 
happening  of  the  total  loss  aforesaid  the  members  of  the 
Association,  and  what  are  the  several  proportions  in 
which  such  members  respectively  then  were  and  are  liable 
to  contribute  to  losses  incurred  in  respect  of  policies  of 
assurance  effected  with  the  Association,  and  whether  any 
and  which  of  such  members  have  ever  and  when  paid  any 
and  what  sum  or  respective  sums  of  money  and  to  whom, 
in  respect  of  the  insurance  so  effected  by  the  Plaintiff  ad 
aforesaid. 
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Statement, 


The  Bill  prayed  :— 

1.  That  it  might  be  declared  that  the  Plaintiff  was 
entitled  to  the  sum  awarded,  with  interest  from  the  date 
of  the  award. 

2.  Discovery  of  the  names  of  the  members  and  com- 
mittee. 

3.  That  the  Defendant  might  be  decreed  to  draw  upon 
the  members  of  the  Association  for  their  contributive 
shares,  and  to  procure  the  proper  cheques  to  be  drawn, 
and  to  countersign  such  cheques. 

4.  That  if  necessary  the  Defendant  might  be  decreed 
in  behalf  of  all  the  members  to  execute  and  deliver  a 
formal  policy. 


6.  Costs. 


I  I  3 


Argument. 
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1865.  6.  General  relief. 


To  this  bill  the  Defendant  put  in  a  plea  in  the  follow- 
ing words : — 

This  Defendant  (by  protestation,  &c.)  doth  plead 
thereto,  and  for  plea  saith  that  he,  this  Defendant,  was 
not  at  the  time  of  the  filing  of  the  said  Bill  of  Complaint, 
or  at  any  time  heretofore,  and  is  not  now  a  member  of 
the  committee  of  the  Ocean  Freight  and  Outfit  Assurance 
Association  in  the  said  Bill  of  Complaint  mentioned,  or 
a  member  of  the  said  Association.  All  which  matters 
and  things  this  Defendant  avers  to  be  true,  and  pleads 
the  same  to  the  said  bill,  and  humbly  demands  the  judg- 
ment of  this  Honourable  Court  whether  he  ought  to  be 
compelled  to  make  any  answer  to  the  said  Bill  of  Com- 
plaint, and  humbly  prays  to  be  hence  dismissed  with  his 
reasonable  costs  in  this  behalf  sustained. 

The  Plaintiff  set  down  the  said  plea  for  argument. 

Mr.  Thomas  Stevens  for  the  plea : — 

There  is  nothing  to  show  that  the  secretary  has  any 
interest  in  this  question,  he  is  a  mere  servant  of  the 
committee. 

The  bill  ought  to  have  been  against  the  members  of 
the  Association,  or  at  all  events  against  the  committee, 
not  against  a  mere  salaried  oflScial,  DowdellY.  Hallett  {a) ; 
Mahome  v.  SaviUe  (b) ;  Dawson  v.  Wrench  (c). 

This  is  not  like  a  bill  against  a  corporation,  in  which 
the  secretary  is  joined  for  discovery :  here  he  is  sole 
Defendant. 

(a)  18  Q.  B.  2.  (6)  6  Moo.  202,  n. 

(c)  3  Ex.  359.    . 
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Mr.  A.  E.  Miller  for  the  bill  :— 

The  plea  is  bad  in  point  of  form,  as  it  concludes  neither 
in  bar  nor  in  abatement,  Mereweather  v.  Mellish  {a).  And 
this  plea  may  be  taken  to  be  either.  If  it  is  a  plea  for 
want  of  parties  it ,  is  abatement  merely,  and  should  have 
been  supported  by  a  discovery  of  the  proper  parties,  so 
as  to  enable  us  to  amend. 
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[The  Vice-Chanoellor  intimated  that  he  thought  the 
plea  must  be  taken  to  be  in  bar.] 

Mr.  Miller. — Then,  as  there  is  personal  relief  asked 
the  Defendant  as  secretary  and  manager,  the  plea  must 
fail,  Harvey  v.  Beckwith  (6). 

The  true  test  is,  take  out  of  the  bill  the  allegation  that 
the  Defendant  is  a  member  of  the  committee,  which  is 
denied  by  the  plea,  and  try  whether  the  bill  would  be 
demurrable.  Tried  by  this  test,  he  admits  that  he  is 
secretary  and  manager  (c),  and  that  he,  and  he  alone,  can 
fill  up  and  deliver  a  policy  to  the  Plaintiff  (cQ ;  and  that 
if  we  are  paid  at  aU,  it  must  be  in  consequence  of  his 
drafts  upon  the  members  (e),  and  that  he  has  now  in  his 
hands  money  received  on  our  account  and  ear-marked  as 
ours  (/). 

He  further  admits  that  we  do  not  know  the  name  of 
any  of  the  members  of  the  committee,  and  that  he  ought 
to  set  them  out. 


Mr.  Stevens  in  reply : — 

(a)  13  Ves.  436.  (rf)  par.  6. 

(6)  Ante,  p.  429.  (e)  par.  10. 

(c)  par.  1.  (/)  par.  26. 
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The  Plaintiff  is  suing  for  mone7  found  due  on  an 
award,  not  from  me,  but  from  my  employers.  There  is 
no  allegation  of  collusion  between  the  secretary  and  the 
committee.  The  bill  does  not  say  that  it  is  the  duty  of 
the  secretary  to  sign  policies,  but  merely  that  the  rules 
"  contemplate  "  that  a  policy  will  be  drawn.  We  have 
offered  to  treat  this  claim  as  if  a  policy  had  been  drawn, 
so  that  that  cannot  affect  the  question. 


The  money  alleged  to  have  been  received  must  be  taken 
to  have  been  received  by  the  committee.  They  are  re- 
sponsible for  it,  and  the  Defendant  was  merely  their 
agent  for  the  purpose. 

Harvey  v.  Beckwith  does  not  seem  to  have  been  re- 
ported, and  there  were  probably  some  peculiar  circum- 
stances in  that  case. 


Judgment.         ViCE- CHANCELLOR   SlR  W.   PaGE   WoOD  : — 

I  think  I  must  follow  the  precedent  of  Harvey  v. 
Beckwith. 

The  Defendant  in  this  case  is  a  secretary  and  manager, 
who  appears  to  be  a  functionary  with  much  more  than 
ordinary  functions  and  powers,  and  upon  these  materials 
I  should,  I  think,  be  bound  to  make  an  order  upon  him 
personally  at  the  Hearing. 


•The  scheme  of  the  Association  is  that  the  members  are 
not  to  pay  the  claims  directly,  but  the  committee  are  to 
fix  the  amount  and  the  time  of  payment,  and  thereupon 
the  secretary  is  to  apportion  the  payment  among  the 
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members,  and  draw  on  them  for  their  contributive  shares, 
and  the  claim  is  to  be  paid  by  him  out  of  the  proceeds  of 
such  drafts. 

The  bill  avers  that  the  Defendant  has  refused  to  per- 
form this  duty,  and  that,  moreover,  he  has  received  some 
sums  of  money  applicable  to  the  Plaintiff's  claim,  of  which 
money  he  is  of  course  a  trustee  for  the  Plaintiff.  True, 
the  plea  strikes  out  the  averment  that  he  is  a  member  of 
the  committee,  but  then  it  is  not  averred  that  he  received 
the  money  on  behalf  of  the  committee,  but  "  in  respect  of 
the  insurances  "  mentioned  in  the  bill,  and  I  cannot  say 
that  he  fills  the  simple  office  of  secretary. 


1865. 


Judgment, 


The  case  does  not  depend  simply  on  his  office  of 
secretary,  but  on  his  active  duties  as  stated  in  the  bill. 

I  find  that,  although  the  case  of  Harvey  v.  Beckwith, 
which  seems  on  this  point  on  all  fours  with  the  present 
one,  was  appealed,  this  objection  was  abandoned  in  the 
Court  above,  so  that  I  must  take  it  as  practically 
affirmed.  I  shall  therefore  follow  that^case,  and  overrule 
this  plea. 
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J865^  PEPPER  V.  HENZELL. 

Jwie27th.  WOODS  V.  HENZELL. 

Pleading^  REED  V.  HENZELL. 

BanhrvLplcy —      

Mutual  TT\ 

i^n^slJ^Zn,   JLhESE   were  pleas  filed    to  three  several  bills  to 
and  Manager,    enforce  claims  precisely  similar  to  those  in  Pepper  v. 
A  Bill  can  be        ru.^^^ 

against  the 
■ecretary  and 

manager  of  a  The  bills  were  similar  in  all  respects  to  that  of  Pepper 

anoe  com^my  ▼•  Oreen,  except  that  the  name  of  the  Association  and 

ISn^^'iS^  that  of  the  Defendant  difiered,  this  association  being  the 

to  those  London  Freight  and  Outfit  Association,  whereof  Joseph 

described  in 

Pqtper  v.  Cfrem,  Henzell,  and  not  Joseph  Gamer  Oreen,  was  the  secretary. 

(anU  p.  478), 
notwithstand- 
ing his  bank-  The  Plaintiff  Pepper  had  insured  the  Edith  Pepper  in 

ruptcy :  and  bis  '^'^  .  '^'^ 

assignees  ore  not  both  associations  at  the  same  time,  and  for  the  same 
sary partiesto^  amount,  on  account  of  the  same  voyage,  and  both  asso- 
the  suit.  ciations  had  agreed  to  abide  the  result  of  the   same 

arbitration. 

The  other  Plaintiffs  had  sustained  losses  on  other 
claims,  which  were  also  unpaid. 

All  the  Bills  were  filed  prior  to  the  1st  day  of  April, 
1865. 

To  each  of  these  bills  the  Defendant  Joseph  HemeU 
put  in  a  plea  in  the  following  words : — 

"  This  Defendant  (by  protestation,  &c.)  doth  plead  in 
baF  to  the  said  bill,  and  for  plea  saith  that  this 
Defendant  was  on  the  Gth.  day  of  April,  1865,  duly  adju- 
dicated a  bankrupt  on  his  own  petition,  and  upon  such 
bankruptcy  all  his  estate  and  effects  were  duly  vested 
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in  Edward  Watkin  Edwards,  as  the  official  assignee 
thereof.  All  which  matters  and  things  this  Defendant 
doth  aver  to  be  true,  and  he  pleads  the  same  in  bar  to  the 
whole  of  the  discovery  and  relief  sought,  and  prayed  by 
the  said  complainant's  Bill  of  Complaint,  and  humbly 
demands  the  judgment  of  this  Honourable  Court  in 
respect  thereof. 

These  pleas  now  came  on  for  argument. 
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1866. 


Woods 

V. 

Hbnzkll. 
Rbed 

V. 
HSNZBLL. 

SiatemenL 


Mr.  G.  Osborne  Morgan  for  the  pleas. 


Argument* 


This  is  a  plea  of  the  bankruptcy  of  a  sole  Defendant, 
and  is  in  the  usual  form. 

It  is  no  objection  that  the  bankruptcy  happened  after 
the  institution  of  the  suit. 

[This  was  admitted.] 

Having  no  interest  I  have  no  liability.  The  object  of 
the  Bill  is  to  enforce  payment  from  all  the  members,  all 
that  is  said  about  the  duties  of  the  secretary  is  mere 
machinery. 

Suppose  all  the  members  had  become  bankrupt,  could 
the  Bill  be  sustained  ? 

If  it  had  appeared  on  the  face  of  the  Bill  that  I  was 
not  a  member  of  the  association,  I  might  have  demurred : 
and  here  it  does  appear  by  the  plea. 


At  any  rate  the  assignees  are  necessary  parties,  as  all 
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1865. 


Woods 

V, 

Henzkll. 
Reid 

V. 
HiNZILL. 

ArffwneiU. 


my  interest  is  vested  in  them ;  and  that  is  an  objection 
which  may  be  taken  by  demurrer  or  plea :  Tarleton  v. 
Hornby  (a);  Sergrove  v.  Mayhew{b);  and  I  cannot  be 
called  upon  to  answer  a  defective  record:  Oilbert  v. 
Lewis  (c). 

The  plea  is  good  in  point  of  form :  Lane  v.  Smith  (d) ; 
Whitworth  v.  Davis  (c). 

And  the  Plaintiff  can,  if  he  pleases,  revive  the  suit, 
and  so  set  the  record  right:  Lee  v.  Lee  (/). 


Mr.  A.  E.  Miller  for  the  Bills. 

I  do  not  complain  of  the  form  of  the  pleas  as  pleas  in 
bar,  but  if  intended  to  be  used  as  objections  for  want  of 
parties,  they  are  bad  for  not  concluding  in  abatement. 

If  the  Defendant  had  demurred  to  a  bill  showing  that 
he  was  not  a  member  and  had  no  interest,  he  being  still 
secretary  and  manager,  his  demurrer  would  have  been 
overruled :  Pepper  v.  Green  (g) ;  and  this  is  the  true  test. 

The  assignees  are  not  necessary  parties.  The  com- 
mittee fully  represent  all  the  members :  Harvey  v. 
Beckwiih{h)\  and  these  assignees  are  not  on  the  com- 
mittee ;  and  upon  the  allegations  of  this  bill  the  Defen- 
dant at  this  stage  sufficiently  represents  the  committee : 
Pepper  v.  Qreen. 

Mr.  Morgan  in  reply : — 


(a)  1  Y.  &  C.  Ex.  333. 
(6)  2  M.  &  Gor.  97. 
(o)  2  J.  &  H.  452 ;  s.c. 
J.  S.  38. 
(d)  14  Beav.  49. 


(«)  1  V.  &  B.  546. 
if)  1  Hare,  617. 
1  D.    {g)  Ante,  p.  478. 
\h)  Ante,  p.  429. 
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Bankruptcy,  though  a  defect  which  stops  the  suit,  is 
not  an  abatement,  therefore  the  plea  properly  concludes 
in  bar. 

No  relief  is  prayed  in  respect  of  the  account  mentioned 
in  the  twenty-sixth  paragraph  of  the  bill,  that  may 
therefore  be  disregarded. 

In  Pepper  v.  Green  the  Defendant  was  still  a  re- 
sponsible party;  the  position  of  a  bankrupt  is  very 
dififerent. 
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1866. 
Peppeb 

V. 

Henzell. 

Woods 
Henzell. 

Rked 

V. 

Hkmzell. 
ArgumerU, 


Vice- Chancellor  Sir  W.  Page  Wood  : — 


JtulgmetU, 


This  case  is  on  the  whole  reasonably  plain.  There  is 
no  difficulty  in  the  position  of  the  plaintiff,  except  that 
which  arises  from  the  bankruptcy  of  the  Defendant  after 
the  commencement  of  the  proceedings,  and  it  is  urged 
that  the  effect  of  that  bankruptcy  is  to  stop  the  suits  and 
force  the  Plaintiff  to  begin  de  novo. 

It  is  averred  that  the  Defendant  is  secretary  and 
manager,  and  that  the  committee  are  entrusted  jointly 
with  him  with  the  whole  management  of  the  affairs  of  the 
association. 

[His  Honour  read  paragraphs   1,   2,  and   10   of  the 

bill  (a).] 


That  being  so,  I  decided  in  Harvey  v.  Beckwith  that 
the  plaintiff  sufficiently  discharges  his  duty  in  a  case  of 
this  sort  if  he  brings  the  secretary  and  the  committee 
before  the   Court;  but  then  the  plaintiff  here  excuses 

(a)  Attte,  pp.  478,  480. 
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Woods 

V, 
HiNZXLL. 

BSXD 
V. 

Hbnzell. 
Judgment* 
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himself  from  a  part  of  that  duty  by  the  allegation  that 
he  does  not  know  the  name  of  any  member  of  the  com- 
mittee other  than  the  Defendant,  and  he  prays  a  discovery 
as  to  that. 

Now,  with  all  this  the  assignees  in  bankruptcy  have 
nothing  to  do.  If  the  Defendant  was  a  member  of  the 
association  merely,  he  would  not  be  a  necessary  party,  and 
therefore  his  assignees,  who  are  at  most  members  in  re- 
spect of  his  interest  (if  any),  are  not  necessary  parties. 
Introducing  these  assignees,  therefore,  would  not  advance 
the  Plaintiff  in  the  least,  unless  it  were  shown  that  they 
were  members  of  the  committee.  But  there  is  nothing 
to  show  even  that  the  Defendant  has  ceased  to  be  a 
committee-man.  It  is  probable  that  that  is  .so  on  account 
of  his  bankruptcy,  but  it  is  nowhere  averred.  But,  even 
if  he  be  not  a  committee-man,  he  is  still,  for  all  that 
appears  by  this  plea,  secretary  and  manager^  and  as  such 
there  is  special  relief  prayed  against  him,  as  to  which  his 
bankruptcy  will  make  no  difference. 


This  reduces  the  case  simply  to  Pepper  v.  Green :  the 
bankruptcy  has  not  altered  the  position  of  the  parties  in 
the  least.    I  must  overrule  these  pleas. 
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BEARDMORE  v.  GREGORY.  Ji^L. 

TApnl22nd,Ulh, 
HE  original  bill  in  this  cause  was  filed  for  an  account      Practice— 

Amendment — 

of  the  personal  estate  of  the  testator,  Thomas  OregorUy     Eutband  and 
come  to   the   hands  of  the   Defendant,  James  William  joinder— Parties 
Gregory^  as  executor  de  son  tort,  and  for  a  receiver,  and  —Ohaneery  im- 

,    ,  ,  ,  provement  Act 

injunction  until  the  grant  of  letters  of  administration.  (15  <£;  16  Vict,, 

cap,  86). 
BUI  filed  for 
The   original  bill  stated  the  will  of  the  testator,  by  account, 

which  r.  G.  Orr  and  R.  Thornhill  were  appointed  exe-  injunction 

cutors,  and  the  real  and  personal  estate  was  devised  and  dTaon  tort"*^' 

bequeathed  to  them  upon  trust  to  pay  legacies  of  £500  Administration 

each  to  the  testator's  daughters,  the  Plaintiff  Jane  Beard-  another  person 

more   and   her  two   sisters,  and   the   testator  gave   the  h^iJ^  q^ 

interest  of  £500  to  each  of  his  daughters,  Ann  Smith,  the  f^^^^l;^^ 

Plaintiff  Jane  Beardmore,  and  Mary  Delaney,  for  their  trator  might  be 

lives,  "  their  receipt  alone  to  be  a  sufficient  and  good  dis-  j^y  by 

charge    to    the   executors,''   with    gifts    over    to    their  "^^^dment. 

children.  A  bill  by  wife 

suing  by  next 
friend  in  respect 

The  bill  also  stated  a  codicil,  by  which  the  testator  of  her  separate 

estate  is  not 
revoked   the   gifts   to   his   daughters,  and   gave   to   the  demurrable. 

Plaintiff  the  interest  of  £1,200   (with  other  gifts  to  the  ^J^a!^^ 

other  daughters),  subject  to  the  same  restrictions  as  stated  ^^^s  no 

°  '         *'  adverse  mteresty 

in  his  will.  is  made  a  co- 

Plaintiff  instead 
of  a  Defendant 

The  testator  died  on  the  8th  of  April,  1864,  and  the 
original  bill  stated  that,  so  far  as  the  Plaintiffs  were  aware, 
there  was  no  real  estate,  that  the  executors  had  refused 
to  prove,  that  no  administration  had  been  granted  to  any 
one,  and  that  the  Defendant,  James  William  Gregory y  had 
made  himself  executor  de  son  tort. 

The  Plaintiffs  were  Jane  Beardmore,  by  a  next  friend, 


492 


CASES  IN  CHANCEBY. 

and  her  husband,  and  the  only  Defendant  was  James 
William  Gregory. 

The  bill  was  amended  by  stating  that  no  grant  of  ad- 
ministration had  been  made  at  the  time  of  filing  the  bill, 
but  that  since  that  time  letters  of  administration  had 
been  granted  to  Ann  Smithy  and  that  an  order  for  a 
receiver  and  injunction  had  been  made,  by  adding  Ann 
Smith  and  her  husband  as  Defendants,  and  by  praying  an 
account  of  the  personal  estate  against  the  new  Defendants 
as  well  as  against  the  original  Defendant. 


To  the   amended  bill  the  new  Defendants  put  in  a 
general  demurrer  for  want  of  equity. 


Argument. 


Mr.  W.  Pearson  for  the  demurrer. 

My  first  objection  is,  that  you  cannot  bring  new  parties 
in  respect  of  new  facts  before  the  Court  by  amendment. 

This  was  the  settled  practice  before  the  Chancery 
Improvement  Act;  Brown  v.  nigden(a).  Neither  can 
you  do  so  under  the  52nd  section  of  the  Act :  Oreenhalgh 
V.  Rwnney  (b).  Then  section  53  has  no  application  to  new 
parties,  and  is  intended  only  to  meet  the  case  where  new 
facts  have  occurred  which  require  to  be  stated :  Commerall 
V.  Hall  (c) ;  Heath  v.  Chapman  (d) ;  Nicholson  v.  Gibb  (e) ; 
Williams  v.  Jackson  (/) ;  in  which  last  case  it  was  held 
both  that  the  52nd  section  was  inapplicable,  and  that  an 
amendment  under  the  5drd  section  would  not  remove  the 


(a)  1  At.  291. 

(b)  5  N.  R.  463. 

(c)  2  Dr.  194. 


(d)  1  W.  R.  244. 
(«)  2  W.  R.  336. 
(/)  7  W.  R.  104. 
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difficulty.     To  the  same  effect  are  Heath  v.  Lewis  (a),  and 
A,  G.  Y.  Portreeve  of  Avon  {b). 

The  conclusion  from  these  authorities  is,  that  you  can- 
not bring  new  parties  by  amendment,  or  at  any  rate  only 
in  respect  of  matter  which  is  purely  supplemental; 
whereas  here  a  bill  to  bring  the  new  facts  before  the 
Court  would  not  be  a  supplemental  bill  proper,  but  an 
original  bill  in  the  nature  of  a  supplemental  bill,  because 
the  sole  right  against  the  new  parties  arises  out  of  the 
new  facts. 
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Argument. 


My  next  objection  is,  that  this  is  a  bill  in  respect  of  the 
wife's  separate  estate,  and  her  husband  ought  not  to  be  a 
co-plaintiff:  Owden  v.  Campbell  {c) ;  Wake  v.  Parker  (d) ; 
Hope  V.  Fox{e). 

In  MeadowcroftY.  Campbell  {/),  the  husband  had  an 
independent  interest  of  his  own. 

Then  there  is  no  sufficient  averment  that  the  testator 
left  no  real  estate,  and  the  legacy  being  out  of  the 
mixed  fund,  the  heir  or  the  trustees  ought  to  be  parties. 
The  trustees  are  not  alleged  to  have  disclaimed,  and  the 
estate  is  not  according  to  the  averments  out  of  them. 

Further,  a  bill  by  a  mere  legatee  was  not  good  without 
tlie  other  parties  interested  before  the  Chancery  Improve- 
ment Act,  and  is  not  within  the  42nd  section  of  the  Act, 
which  appUes  only  to  residuary  legatees. 

Mr.  Karslake  for  the  bill : — 


(a)  18  Beav.  527. 
(6)  2  N.  R.  146,  564. 
(c)  8  Sim.  651. 

VOL.  U. 


{d)  2  Keen.  59. 
(e)  IJ.  &  H.  456. 
(/)     13  Beav.  184. 
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Argnmtnt 


The  old  practice  was  that  a  bill  against  an  executor 
de  son  tort  might  be  amended,  when  administration  was 
taken  out  by  adding  the  administrator,  and  the  authorities 
sliow  that,  if  we  had  not  added  these  parties  the  bill 
would  have  been  demurrable;  Penny  v.  Watts  {a),  where 
it  was  held  that  the  bill  was  demurrable  for  want  of  the 
executor,  and  leave  was  given  to  amend  by  adding 
parties.     So  also  Bateman  v.  Ma^gerison  (6). 


The  rule  always  has  been  thai  letters  of  administration 
at  any  time  before  decree  are  sufficient,  and  it  is  no 
ground  of  demurrer  if  they  appear  not  to  have  been 
granted  at  the  time  of  the  filing  of  the  bill.  The  prin- 
ciple of  this  is,  that  the  right  of  the  administrator  relates 
back  to  the  death:  WUUam^  Executors,  pp.  626 — 8. 
So  an  administrator  may  sue  on  a  contract  made  by 
administrator  de  son  tort. 

Brown  v.  Higden  is  the  only  authority  cited  on  the 
other  side,  which  was  a  case  of  administration. 

Commerall  v.  Hall  was  overruled  to  a  great  extent : 
Pickford  v.  Brown  (c) ;  Lash  v.  Miller  (d). 

Brown  v.  Higden  was  a  very  different  case.  There  was 
a  distinct  right  against  a  wife,  and  the  husband  was 
joined  for  conformity.  Then  a  subsequent  right  arose  on 
administration  de  bonis  non,  and  the  husband  became 
personally  liable  for  his  own  receipts,  and  as  adminis- 
trator of  his  wife  for  hers,  she  it  seems  having  had 
separate  estate.  In  such  a  case  there  would  be  no 
relation,  but  it  is  otlierwise  here.  Oreenkalgh  v.  Rumney 
and  the  other  cases  were  on  supplemental  statements,  and 


(a)  2  Ph.  149. 
(6)  6  Hare,  496. 


(c)  1  E.  &  J.  643. 

((/)  4  De  G.  M.  &  G.  841. 
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not  on  amendment  which  stands  on  a  different  footing. 
Heath  V.  Lewis  and  Nichohon  v.  Oibba  are,  moreover,  in- 
consistent with  Lash  v.  MiUer. 

It  is  the  constant  practice  to  make  assignees  of  a  bank- 
rupt parties  by  amendment. 
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A  rgumenU 


Mr.  Pearson,  in  reply  : — 

As  to  the  supposed  overruling  of  Comm^raU  v.  Hall,  it 
is  not  touched  by  Pickford  v.  Brown  or  Lash  v.  Miller. 
These  cases  were  on  the  52nd  section,  and  CommeraU  v. 
Hall  on  the  63rd. 

Then,  as  to  the  alleged  distinction  between  cases  on 
supplemental  statements  and  on  amendments,  it  is  clear 
that  the  same  rule  applies  to  both,  with  only  this  differ- 
ence, that  the  one  is  the  c'ourse  before  replication  and  the 
other  after.  Therefore,  unless  it  would  have  been  good 
before  the  statute,  the  amended  bill  cannot  be  sustained. 
Bateman  v.  Margerison  is  the  only  case  on  the  point, 
and  there  the  amendment  was  only  upheld  because  no 
relief  was  asked  against  the  new  parties. 

Then  the  theory  of  relation  back  to  the  death  applies 
only  to  executors,  and  not  to  administrators. 


Vice-Chancellor  Sir  W.  Page  Wood:- 


Judgment, 


The  Plaintiffs  in  the  first  instance  had  a  clear  right  to 
file  tliis  amended  bill.  It  asks  relief  against  the  admi- 
nistrator.     The  original  bill  was  against  the  executor 
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de  son  tort  alone^  and  it  is  quite  clear  that  that  bill  might 
have  been  demurred  to  if  it  had  asked  simply  for  an 
account  and  administration.  Now  if  the  Plaintiff  is 
entitled  at  any  stage  of  this  suit  to  have  the  administrator 
before  the  Court,  the  demurrer  must  be  overruled.  It 
cannot  be  disputed  that  the  personal  representative  is  a 
necessary  party  to  a  suit  in  which  an  account  is  asked  of 
the  receipts  of  an  executor  de  son  tort. 


But  the  case  does  not  rest  upon  this  alone.  There  is 
a  great  difference  between  the  position  of  a  personal 
representative  and  that  of  any  other  person  who  does  not 
fill  a  representative  character,  but  acquires  a  new  title 
after  bill  filed.  I  take  it  to  be  settled  that  if,  pending 
a  suit,  circumstances  occur  which  give  a  totally  new  right 
against  any  person^  he  cannot  be  properly  made  a  party 
by  amendment  under  the  new,  any  more  than  under  the 
old,  practice.  In  such  a  case  you  must  file  what  is  really 
an  original  bill  against  him,  stating  how  your  right  arose. 
I  remember  a  striking  case  before  the  statute,  where  a 
Plaintiff  claiming  a  right  to  a  receiver  in  respect  of 
certain  defaults,  filed  a  supplemental  bill  to  establish  a 
further  default,  subsequent  to  the  institution  of  the  suit, 
and  Vice-Chancellor  Wigram  held  that  the  subsequent 
default  was  not  a  proper  subject  for  a  supplemental  bill. 


The  case  of  an  administrator,  however,  stands  on  quite 
a  different  footing.  The  Court  constantly  orders  a  case 
to  stand  over  to  make  an  administrator  of  some  deceased 
person  a  party,  and  that  although  the  Court  is  informed 
that  no  administration  has  yet  been  taken  out.  It  has 
never  been  suggested  that  this  is  an  irregular  course,  nor 
have  I  ever  heard  it  contended  that  the  administrator  in 
such  a  case  ought  not  to  be  added  by  amendment.  It  was 
said  that  this  is  only  done  when  no  relief  is  asked  against 
the  administrator,  but  I  do  not  think  that  is  so.     How- 
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ever,  it  is  enough  to  say  that  in  this  case,  where  the 
Defendant  Gregory  had  a  right  to  insist  on  the  presence 
of  the  administratrix,  she  and  her  husband  were  neces- 
sary parties,  and  were  properly  added  by  amendment. 
No  instance  was  cited  of  a  plea  by  a  Defendant  that  he 
was  not  administrator  at  the  time  when  the  bill  was  filed, 
though  if  Mr.  PearsorCs  contention  were  sound,  such  a 
plea  would  be  good. 


1865. 


Judgment. 


Another  objection  to  the  bill  was  the  joinder  of  George 
Bradmore  as  a  co-Plaintiff.  The  ground  of  an  objection 
to  the  joinder  of  husband  and  wife  is  that  it  becomes 
the  husband^s  suit,  and  that  a  decree  would  not  bind 
the  wife's  separate  estate ;  and  when  it  is  said  that  a 
husband  in  such  cases  ought  to  be  a  defendant,  that  is 
because  his  interest  is  different  from  his  wife's.  But 
where  there  is  no  adverse  interest,  there  is  no  reason 
why  he  should  not  be  co-Plaintiff  with  his  wife  suing 
by  next  friend.  If  any  inconvenience  arose  from 
making  the  husband  a  Plaintiff  instead  of  a  Defendant, 
the  Court  would  know  how  to  deal  with  it.  The  next 
friend  can  protect  the  wife  against  inconvenience  from 
the  joinder  of  the  husband  as  fully  as  any  ordinary 
Plaintiff  can  protect  himself  under  similar  circumstances. 
There  is  no  weight,  therefore,  in  that  objection. 


Then  it  was  said  that  the  bill  could  not  be  filed  for  an 
account  of  personal  estate,  because  the  Plaintiff's  interest 
is  charged  on  a  mixed  fund.  That  is  answered  by  the 
remark  I  have  already  made,  that  an  account  being  asked 
against  Oregoi-y,  the  administratrix  and  her  husband  are 
necessary  parties,  and  the  bill  would  not  be  demurrable 
even  if  too  much  were  asked  against  them.  Indepen* 
dently  of  that,  there  is  in  substance  an  averment  of  no 
real  estate,  though  not  quite  strict  in  form,  and  it  would 
be  something  like  a  denial  of  justice  to  say  that  on  that 
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Judgment 


ground  it  is  necessaiy  in  the  first  instance  to  bring  the 
representatives  of  the  real  estate  before  the  Court.  This 
does  not  appear  to  me  an  objection  of  sufficient  substance 
to  make  the  Bill  demurrable.  The  demurrer  will  there- 
fore be  overruled. 


1864. 

June\Zth. 

Praciiee — 

Motiim  for 

Decree — Ex- 

parte  Depoti- 

turn. 

A  deposition 
taken  ez-parte 
before  an  ex- 
aminer under 
the  rule  of  the 
General  Order 
on  Evidence 
(6th  Feb.,  1861) 
cannot  properly 
be  UBed  on  the 
hearing  of  a 
motion  for 
decree,  but 
where  iuch  a 
deposition  has 
been  filed  in  a 
cause  coming 
on  by  way  of 
motion  for 
decree,  the  pro- 
per order  (at 
least  in  the 
absence  of  sur- 
prise or  other 
impropriety)  is 
not  to  take  the 
deposition  off 
the  file,  but  to 
direct  the  party 
filing  it  to  pro- 
duce the  witness 
for  cross-exami- 
nation if  re- 
quired. 


SMITH  V.  BAKER. 

JL  HIS  was  a  simple  question  of  practice. 

The  Plaintiff  had  given  notice  of  motion  for  decree, 
and  gone  into  evidence  in  the  usual  way.  *  The  Defen- 
dant thereupon  served  his  (Defendant's)  father  with  a 
subpoena  to  attend  and  be  examined  as  a  witness  on  his 
behalf.  The  witness  attended,  but  the  Defendant  did  not 
attend  to  examine  him.  Thereupon  the  Plaintiff  ex- 
amined him,  ex'parte,  and  filed  his  deposition  as  an 
affidavit. 

Under  the  Evidence  Order  (a),  when  notice  of  motion 
for  decree  has  been  given,  a  witness  examined  before 
the  examiner  must  be  examined  in  the  presence  of  the 
other  side,  and  cross-examined  and  re-examined  then  and 
there :  the  rule  (b)  as  to  ex-parte  depositions  only  ex- 
tending to  cases  in  which  issue  is  joined. 


Accordingly — 

Mr.  Swanston,  for  the  Defendant,  moved  that  the  affi- 
davit should  be  taken  off  the  file  for  irregularity. 


(a)  G.  0.  5  Feb.,  1861,  r.  19. 


(b)  Ibid.,  r.  6. 
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There  can  be  no  evidence  taken  ex-parte  before  the 
examiner,  except  when  issue  is  joined. 

Mr.  Morris  for  the  Plaintiff: — 
The  motion  is  premature. 

The  proper  time  to  take  the  objection,  if  it  cau  be 
taken  at  all,  is  when  the  Plaintiff  offers  to  read  the  depo- 
sition (a).  By  the  19th  rule  of  the  Evidence  Order  (6),  a 
deposition  taken  ex-parte  is  to  be  deemed  an  affidavit, 
and  it  might  be  read  upon  issue  joined,  if  the  Plaintiff 
should  hereafter  join  issue  in  the  cause  (c). 

[The  Vice-Chancellor.  —  The  question  is,  whether 
justice  will  not  be  done  by  ordering  the  witness  to  attend 
for  cross-examination  if  desired  ?] 

Mr.  Swanston  in  reply  : — 

This  is  a  pure  question  of  the  practice  of  the  Court. 
If  the  deposition  is  improperly  filed  we  ai'e  entitled  to 
exclude  it,  and  that  course  will  be  much  more  agreeable 
to  us  than  to  subject  this  witness,  who  is  our  own  father, 
to  a  somewhat  unpleasant  cross-examination. 
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Vice- Chancellor  Sir  W.  Page  Wood  : — 

The  General  Order  was  not  framed  for  the  purpose  of 
preventing  the  Court  from  doing  justice ;  and  whenever 


JudgmetU. 


(a)  G.  0.  6  Feb.,  1861,  r,  6,  22.  (c)  Ibid.,  r.  12. 

(6)  G.  0.  6  Feb.,  1861,  r.  19. 
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^1864^      it  is  satisfied  that  substantial  justice  requires  any  of  its 

own  regulations  to  be  waived^  or  any  slip  to  be  remedied, 

(I  say  nothing  of  any  matter  depending  upon  statutory 

Jwiamekt       P^^^^  ^^  regulated  strictly  by  Act  of  Parliament),  the 

Court  will  interfere  for  the  purpose. 

In  the  present  case  I  think  that  the  course  pursued 
has  been  technically  irregular.  I  do  not  take  Mr. 
Morrises  view  of  the  orders :  at  the  same  time  there  has 
been  no  surprise  nor  injustice,  as  the  same  witness  was 
subpoenaed  by  the  Defendant,  and  he  attended,  ready  to 
be  examined  or  cross-examined.  That  being  so,  I  think 
the  proper  order  will  be  to  let  the  examination  stand,  and 
give  leave  to  the  Defendant  to  serve  notice  of  cross- 
examination,  the  Plaintiff  being  required  to  produce  the 
witness  in  accordance  with  such  notice  if  served ;  and  let 
the  costs  of  the  motion  be  costs  in  the  cause. 


CASES  IN  CHANCEBT.  601 


Re  bell,  a  solicitor. 

T 

A  HIS  was  a  petition  to  discharge  the  common  order      ^axc^n^ 

for  taxation  of  a  solicitor's  bill  of  costs.  Jurisdiction. 

When  the 
common  order 

The  applicant,  Mr.  Bell,  had  acted  as  the  solicitor  for  the  for  taxation  has 

been  obtained, 

Oswestry  and  Newtown  Railway  Company ,  and  the  other  not  made  in  a 
Companies  under  the  same  management,  in  the  early  part  tutunder^^e 
of  the  present  year  (1864).  SoUcitore*  Act^ 

*^  »>  '  all  Bpecial  appli- 

cations con- 
There  had  been  considerable  litigation  connected  with  ^^^  must'be 
these    Companies   in   the   months  of  February,  March,  2^^)^ 
and  April,  and  several  bills  had  been  filed  against  the  iu>iu,  even 
Companies,  or  some  of  them,  and  their  directors  in  this  chancery  pro- 
branch  of  the  Court.    The  nature  of  the  litigation,  and  of  ^^f^f^hich 
the  orders  made,  may  be  seen  by  reference  to  the  report  the  order  has 

•^  "  .»      /  ^  •  1     "^^"^  made  may 

of  Frazer  v.    Whalley,   Oartside   v.    Whalley{a),   which  have  been  de- 
were  two   of  those  suits.     Other  orders  had  also  been  ^er  branch^/ 
made  therein,  but  no  order  for  taxation  of  the  Defendant's  ^^  ^^^-^  ^^ 

'  orders  may  have 

costs.     Eventually  the  suits  had  all  been  dismissed  by  been  made 

,  therein, 

consent,  the  Company  paying  all  the  costs. 

It  appeared  that  pending  these  suits  there  had  been 
some  difference  of  opinion  as  to  the  exact  position  of  Mr. 
Belly  Mr.  Howell,  the  country  solicitor  of  the  Company, 
treating  him  as  merely  solicitor  to  one  of  the  Defendants, 
(Mr.  Whalley,  who  ceased  to  be  a  director  at  the  General 
Meeting  of  1864,)  while  Mr.  Bell  considered  himself  as 
regularly  retained  for  the  Company ;  and  some  corres- 
pondence ensued,  which  Mr.  Bell  relied  on  as  an  agree- 
ment excluding  his  case  from  liability  to  the  common 
order. 

(a)  Ante,  p.  10. 


602 


1864. 

Re  Bell,  a 
Solicitor. 

Staiement. 


OASES  IN  OHANCEEY. 

Mr.  Bell,  having  sent  in  his  bill  of  costs  in  the  suits, 
as  well  of  the  Company  as  of  the  four  directors  who  were 
named  as  Defendants,  the  Company  had  obtained  the 
common  order  for  taxation  at  the  Rolls.  Mr.  BeU  now 
applied  to  discharge  this  order. 


ArgutMnt, 


Mr.  Bovill  for  the  Petitioner : — 


The  bill  of  the  four  directors  could  not  be  taxed  by 
the  Company  under  the  common  order.  They  ought  to 
have  come  to  the  Court  and  told  all  the  circumstances : 
Re  Winterboitom(a). 

Mr.  Oiffardy  Q.C.,  for  the  Company,  objected  that  the 
application  ought  to  have  been  made  at  the  Bolls. 

Mr.  Bovill  in  reply. 

The  suits  were  in  this  branch  of  the  Court,  and  when 
a  judge  has  once  made  an  order  in  any  matter,  no  other 
judge  of  first  instance  has  jurisdiction  (&).  The  right  to 
tax  at  all  in  this  Court  arose  solely  out  of  these  suits  (c). 


Judgment.         ViCE- CHANCELLOR  SiR  W.  PaGE  WoOD  : — 

It  seems  to  me  that  I  cannot  deal  with  an  order  of  the 


(a)  15  Beav.  80.  (6)  G.  O.  vi.  r.  10. 

(c)  6  &  7  Viot.  0.  73,  s.  37. 
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Master  of  the  Eolls,  made  simply  "  In  the  matter  of  Bell, 
a  Solicitor."  It  is  merely  accidental  that  the  suits  were  in 
this  branch  of  the  Court :  no  order  for  taxation  was  made 
in  any  of  the  suits.  It  might  well  have  happened  that 
the  suits  were  in  different  branches  of  the  Court,  and 
the  orders  which  I  made  therein  might  have  been  made 
by  different  judges,  and  yet  all  the  business  would  have 
been  properly  included  in  one  bill  of  costs. 


1864. 

Rb  Brll,  ▲ 
Solicitor. 

Judgmtni, 


The  special  application  ought  to  have  been  made  to  the 
Master  of  the  Rolls.  Any  judge  may  make  an  order  of 
course  in  a  suit  not  before  him^  and  then  it  is  provided 
that  if  you  come  to  discharge  that  order,  you  must  come 
not  to  the  judge  who  made  it,  but  to  the  judge  to  whose 
Court  the  cause  is  attached ;  but  in  this  case  the  matter 
was  not,  prior  to  the  order  at  the  Rolls,  attached  to 
any  Court,  and  therefore  there  is  nothing  to  exclude  the 
Master  of  the  Rolls  from  exercising  jurisdiction  over  his 
own  order,  and  he  is  the  proper  judge  to  apply  to. 


Petition  dismissed. 
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May  9th,  27th. 

Bill — Survivors 

—Real  Estate— 

Costs — Lands 

Clauses  Act. 

Thenile  in 
Cripps  V.  Wool- 
coU{iMad.U) 
is  not  applicable 
to  deyises  of 
real  estate,  at 
least  where  no 
personal  estate 
whatever  is  in- 
cluded in  the 
same  gift.     In 
that  case  the 
principle  laid 
down  in  Wilson 
V.  JBayly  (8 
Bro.  P.  C.  196) 
will  be  followed, 
on  the  ground 
that  the  estate 
is  to  be  vested 
at  the  earliest 
possible  mo- 
ment. 

Where  a  gift 
is  made  by  a 
will  to  persons 
described  by 
their  surnames 
only,  extrinsic 
evidence  is  ad- 
missible to  show 
what  persons 
having  such 
surnames  were 
known  to  the 
testator,  and  in 
what  respective 
relations  they 
stood  to  him. 


Re  GREGSON'S  TRUSTS. 

James  GREGSON,  by  his  win  dated  the  21st  Oc- 
tober, 1832,  devised  all  his  freehold  estates  to  his  wife, 
Margaret  Gregaon,  for  life  ;  and  after  her  decease  his  will 
was  that  the  whole  of  the  said  freehold  estates  should  be 
''  shared  share  and  share  alike  among  the  following 
persons,  or  the  survivors  of  them,  viz. : — Edward  Wil- 
liamson, Jane  Williamson^  and  Betsey  Williamson,  of 
Kirkham-in-the-Fylde ;  also  my  nephews  and  nieces, 
Alice  Oarlic,  James  Garlic,  Daniel  Oarlic,  John  Oarlic, 
and  George  Garlic ;  also  Cort  and  Cort  ; 

also  my  sisters,  Flavilla  Oregson  and  Alice  Gorton'* 

The  testator  died  soon  after  the  date  of  this  will,  and 
the  tenant  for  life  died  in  1863. 

At  the  death  of  the  testator  there  were  living  all  the 
persons  completely  named  in  the  clause  of  the  will  above 
set  out,  and  also  three  persons  of  the  name  of  Cort^  viz.^ 
Thomas  Cort,  the  widower  of  a  deceased  sister  of  the 
testator,  and  his  two  children  (nephew  and  niece  of  the 
testator),  Charles  Cort  and  Jane  Cort. 

George  Garlic  died  shortly  after  the  testator  childless, 
having  devised  all  his  property  to  his  widow,  now  the 
Petitioner  Margaret  Higginson. 


Semhle, — Where  the  number  of  persons  entitled  to  any  such  surname,  and  known  to  the 
testator,  exceeds  the  number  of  legatees  of  that  name,  the  Court  will  not  look  at  external 
evidence  of  the  testator's  intention,  but  will  determine  which  of  the  persons  are  entitled 
to  the  gift  from  evidence  derived  from  the  state  of  the  family,  and  the  rest  of  the  will 
itself. 

Semble  also, — Costs  of  determining  the  construction  of  a  doubtful  devise  are  not  costs  of 
litigation  within  the  moaning  of  the  Lands  Clauses  Consolidation  Act  (8  Vict  c.  1 8,  s.  80). 
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James  Garlic,  John  OarliCf  and  Daniel  Garlic,  sue-  1864. 

cessively  died  intestate  and  without  issue  during  the  life  Rp^GREOHow'a 

of  the  tenant  for  life,  and  their  sister  Alice  (now  Alice  Trusts. 

Doyle)  was  their  heiress-at-Iaw.  StaUment, 

Alice  Gorton  also  died  in  the  lifetime  of  Margaret 
Gregson,  intestate,  leaving  the  three  Petitioners  Gorton 
her  co-heiresses-at-law. 

Jane  Cort  died  in  the  year  1845,  an  infant,  and  her 
father,  Thomas  Cort,  was  her  heir-at-law. 

The  three  Williamsons  and  FlaviUa  Gregson  (now  Mrs. 
Brumfitt)  were  all  still  alive,  and  were  Respondents. 

In  the  year  1858  the  Corporation  of  lAveiyool  took  a 
portion  of  the  property  for  the  purposes  of  their  act,  and 
paid  the  purchase  money  thereof  into  Court,  under  the 
powers  of  the  Lands  Clauses  Consolidation  Act. 

The  present  petition  was  presented,  for  the  payment  of 
the  money  out  of  Court,  by  Mr.  and  Mrs.  Higginson,  the 
trustees  of  Mrs.  Doyle's  marriage  settlement,  and  the 
three  Misses  Gorton ;  and  it  prayed  for  the  division  of  the 
fund  into  twelfths,  and  payment  of  one -twelfth  to  the 
Higginsons,  four-twelfths  to  the  trustees,  and  one-twelfth 
to  the  Gortons,  The  Petitioners  did  not  propose  to  deal 
with  the  other  half  of  the  fund ;  but  they  raised  two  ques- 
tions, the  decision  in  which  would  materially  affect  the 
amount  of  their  interest  in  the  fund. 

1st.  To  what  time  is  the  period  of  survivorship  to  be 
referred  ? 


2nd.  Do  any,  and  what,  persons  take  under  the  gift  to 
Cort  and  Cort  ?  " 
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On  the  second  point  the  Corta  went  into  evidence,  to 
show  that  the  testator  intended  to  provide  for  all  his 
nephews  and  nieces ;  that  he  knew  that  his  sister,  Mrs. 
Cort,  had  left  children,  and  that  there  were  only  two  of 
such  children  {Jane  and  Charles)  living  at  the  date  of  the 
will ;  and  there  was  an  attempt,  not  very  cleai'ly  made 
out,  to  show  that  he  did  not  know  their  Christian  names. 


Thomas  Cort^  the  father,  swore  distinctly,  '*  I  am 
certain  the  testator  did  not  intend  to  include  me  in  his 
will." 

The  admission  of  this  evidence  was  resisted  on  the 
part  of  the  Petitioners. 


Argument.  Sir  Hugh   Cairns,  Q.C.,  and  Mr.  Kay,  for  the  Pe- 

titioners : — 

There  are  two  questions.  First,  do  the  words  as  to 
survivorship  refer  to  the  death  of  the  testator  or  that 
of  the  tenant  for  life  ?  Secondly,  can  the  Court  supply 
the  Chiistian  names  in  the  gift  to  Cort  and 

Cart,  and  in  what  manner  ? 

1st.  This  is  not  a  gift  to  a  class.  In  those  cases  the 
Court  has  struggled  to  keep  the  class  open,  in  order  that 
the  new  persons,  as  they  come  into  existence,  might  be  let 
into  the  class  ;  but  here  the  class  is  complete  at  once — 
"  the  following  persons  and  the  survivors  of  them." 


According  to  the  older  cases,  when  you  have  a  gift  to 
several  persons  by  name  as  tenants  in  common,  or  to  the 
survivors  of  them,  it  would  be  repugnant  to  read  the 
survivorship  as  referring  to  the  death  of  the  tenant  for 
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life,  because  it  would  make  the  legatees  iu  effect  joint  ten-  1364 

ants :  Eose  v.  HiU  (a) ;  Hoghton  v.  Wldtgreave  (6) ;  Stringer   bx  Qbbo8< 
V.  Phillips  (c) ;  Wilson  v.  Bayly  (d) ;  Doe  v.  Prigg  (e). 


In  tlie  case  of  a  gift  to  a  class  without  any  words  of 
survivorship,  tliose  -of  the  class  who  survived  the  testator 
would  take  the  whole,  whereas  in  gifts  to  persons  nomina- 
tim  there  would  be  a  lapse ;  therefore,  words  of  survivor- 
ship referring  to  the  death  of  the  testator  are  necessary 
in  the  latter  case,  though  not  in  the  former :  Perry  v. 
Woods  if). 

The  Court  leans  against  postponement  of  vesting  in 
devises  of  real  estate. 

There  is  no  instance  in  which  the  doctrine  of  Cripps 
v.  Woolcott  {g)  has,  after  full  argument,  been  applied  to 
real  estate ;  and  there  are  cases  the  other  way  later  in 
date  than  that  case  :  Edwards  v.  Symons  {h) ;  Wordsworth 
V.  Wood  (i),  (turned  on  the  word  "  then  ") ;  Iladdelsey  v. 
Adams  {k), 

Sndly.  The  gift  to  the  Corts  is  void  for  uncertainty.  No 
one  can  tell  to  whom  it  applies ;  and  this  being  a  patent 
ambiguity,  extrinsic  evidence  is  not  admissible  to  explain 
it:  Doe  d.  Iliscocks  v.  Hiscocks{l). 

Mr.  Oiffardy  Q.C.,  and  Mr.  Osborne  Morgan,  for  Cliarles 
Corty  did  not  argue  the  first  point. 

As  to  the  names,  the  ambiguity  is  latent,  not  patent, 

(a)  3  Burr.  1881.  (g)  4  Mad.  11. 

(6)  IJ.  &  W.  146.  (A)  6  Taunt.  213. 

(c)  1  Eq.  Ab.  292.  (i)  1  H.  L.  Cas.  129. 

(d)  3  Bro.  P.  a  195.  {k)  22  Beav.  266. 
{e)  8  B.  &  C.  231.  (/)  3  M.  &  W.  858. 
(/)  3  Ves.  204. 
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as  there  might  have  been  hat  two  persons  of  the  name ;  and 
therefore  the  Conrt  will  admit  extrinsic  evidence ;  Abbot  y. 
Massie  {a)  ;  Price  v.  Pcige  (ft) ;  Phillips  v.  Barker  (c),  which 
was  a  case  of  an  imperfect  description. 

This  is  a  general  gift  to  nephews  and  nieces.  The 
eyidence  shows  that  there  were  only  two  snch  named 
Cart  at  the  date  of  the  wilL  It  is  a  mere  question  be- 
tween the  son  and  daughter  and  their  father. 

The  evidence  is  exactly  such  as  Lord  Alvanley  relied 
on  in  Price  v.  Page. 

The  only  persons  mentioned  who  were  not  nephews  or 
nieces  are  two  sisters,  as  described. 

The  evidence,  if  admitted,  is  conclosive. 

Mr.  E.  R.  Turner  for  the  WiUiamsons : — 

The  rule  is  settled  in  Cripps  v.  JFoolcott ;  and  in  Words- 
worth V.  Wood  that  case  was  called  the  settled  rule,  and 
Doe  V.  Prigg  was  doubted;  Drakeford  y.  Drakeford{d). 
The  cases  before  Cripps  v.  Woolcott  have  since  been 
entirely  overruled :  Taylor  v.  Beverley  (e) ;  Buckle  v. 
Fawcett  (f);  Young  v.  Robertson  (g);  Littlejohns  y.  House- 
hold {h\  which  was  a  case  of  real  estate. 

Mr.  Kay  in  reply : — 

As  to  the  name  of  the  legatee.  No  evidence  of  intent  can 
be  admissible :  Bemasconi  v.  Atkinson  (i).  If  the  descrip- 
tion be  not  strictly  applicable  to  any  one,  there  is  an  intes- 


(a)  3  Ves.  148. 

(b)  4  Ves.  679. 

(c)  1  Sm.  &  Q.  583. 
(rf)  11  W.  R.  977. 
(e)  1  ColL  108. 


(/)  4  Hare,  636. 
(^)  4  McO.  314. 
(h)  21  Beav.  29. 
(f)  10  Hare,  345. 
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tacy  (a) ;  but  if  more  than  one  person  accurately  answer 
the  description,  an  inquiry  is  directed.  The  only  ad- 
missible evidence  would  be  evidence  of  extrinsic  facts 
which  show  that  more  than  two  persons  of  the  name  were 
known  to  the  testator,  and  the  relation  in  which  they 
stood  to  him ;  but  there  is  no  evidence  that  the  testator 
knew  that  his  sister  was  dead.  He  might  have  meant 
her  and  her  husband. 
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2nd.  In  the  present  state  of  the  authorities  it  is  clear 
that  the  words  as  to  survivorship  apply  to  the  death  of 
the  testator.  None  of  the  cases  relating  to  real  estate 
were  cited  to  the  House  of  Lords  in  Young  y.  Robertson^ 
nor  to  the  Master  of  the  Rolls  in  Littlejohns  v.  Household^ 
and  the  words  there  are  by  way  of  gift  over  of  the  share 
then  vested,  and  amount  to  a  devesting  thereof,  which 
could  not  be  applied  to  the  death  of  the  testator.  This 
is  a  very  dififerent  case. 

Mr.  North  for  the  Corporation  of  Liverpool. 


Vice-Chancellor  Sir  W.  Page  Wood:- 


Judgmcni, 


I  think  the  nephew  and  niece  are  the  persons  meant  in 
the  gift,  and  I  arrive  at  this  conclusion  without  relying  at 
all  upon  the  evidence  as  to  intention.  The  evidence 
showing  the  state  of  the  family  is,  of  course,  admissible, 
and  I  think  it  sufficient  for  my  guidance. 

There  is  a  gift  to  four  sets  of  persons  as  tenants  in 
common.     First,  persons  whose  relationship  is  not  de- 


(fl)  Be©  contra,  DougUn  v.  Felhwes,  Kay,  114. 


VOL.  IL 


ft  li 
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scribed,  but  who  are  in  fact  nephews  and  nieces  of  the 
testator ;  then  persons  described  as  nephews  and  nieces ; 
then  tlie  two  names  in  question,  which  are  applicable 
to  three  persons  only,  one  of  whom  was  a  brother-in-law, 
one  a  nephew,  and  one  a  niece  of  the  testator ;  and  then 
two  persons  expressly  named  as  his  sisters. 


Now  if  you  hold,  as  I  do,  that  the  nephew  and  niece 
are  the  two  persons  imperfectly  described^  all  the  devisees 
will  be  blood  relations,  and  all,  except  those  expressly 
described  as  sisters,  will  be  nephews  and  nieces.  The 
only  question  being,  whether  the  devisees  are  a  father 
and  one  of  his  children  or  the  two  children,  I  have  no 
doubt  as  to  the  true  meaning  of  the  devise. 

On  the  other  point  I  will  reserve  my  judgment,  as  also 
on  the  question  what  costs  I  should  direct  the  Corporation 
to  pay. 


May27ih.        ViCE- CHANCELLOR   SiR  W.   PaGE   WoOD  I — 

This  is  a  question  as  to  the  true  interpretation  of  the 
•     word  "  survivors,"  a  question  which  has  perhaps  been 
oftener    before    the    Court,   and    has    occasioned    more 
difficulty,  than  any  other  single  question  of  construction. 


As  to  personal  estate,  the  law  may  now  be  considered 
as  settled,  in  accordance  with  the  decision  in  Cripps^  v. 
Woolcoty  that  if  there  be  no  other  period  pointed  out  on 
the  face  of  the  will  itself,  the  period  of  distribution  is  the 
period  at  which  the  survivorship  is  to  be  ascertained. 
It  is  true  that  that  rule  was  not  arrived  at  till  after  a  long 
course  of  conflicting  decisions  ;  but  it  is  being  constantly 
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acquiesced   in,   and    may  now  be   taken  to  be  finally  is<^^* 

settled. 

If,  therefore,  I  were  now  dealing  with  personal  estate, 
I  should  hold  it  to  be  clear  that  no  one  could  take  who 
did  not  survive  the  tenant  for  life,  in  which  case  none  of 
these  Petitioners,  except  Mrs.  Doyle's  trustees,  would  be 
entitled  to  anything,  and  their  interest  would  at  most 
be  one-fifth,  instead  of  one-thii-d  as  claimed. 


The  reason  why  the  period  of  distribution  was  selected 
in  cases  of  personal  estate  seems  to  have  been,  that  the 
capital  of  the  fund  was  then  being  dealt  with,  and  that  it 
was  natural  to  suppose  that  the  testator  was  contemplating 
that  proceeding,  and  had  in  his  mind  the  persons  then 
actually  to  receive  the  property. 

In  cases  of  real  estate,  however,  there  has  been  a  long 
chain  of  authorities  of  a  totally  diflferent  character.  It 
seems  to  have  been  considered  that  any  presumed  in- 
tention of  the  testator  must  be  subservient  to  the  general 
principle  of  the  Court,  that  all  estates  should  vest  as 
early  as  possible.  That  has  been  adopted  as  the  cardinal 
rule  for  the  construction  of  devises  of  real  estate.  This, 
doubtless,  partly  arose  from  tlie  old  feudal  rule  that  the 
ownership  of  the  freehold  should  not  be  in  suspense,  and 
partly  from  the  peculiarly  unprotected  condition  of  con- 
tingent remainders,  which  were  down  to  a  very  late  period 
utterly  at  tlie  mercy  of  the  immediate  freeholder.  Ac- 
cordingly, as  early  as  Borastons  Case  (a),  we  find  the  rule 
in  question  established  at  law,  and  thenceforward  there  is  a 
continuous  series  of  decisions  in  the  same  direction.  I  may 
instance  the  same  oiQoodtitle  v.  Whitby  {b) ;  Bramfield  v. 


{a)  3  Rep.  19. 


(b)  1  Bnrr.  226. 

L  L   2 
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Crowder  (a) ;  Doe  d.  Hunt  v.  Morris  (6),  where  a  devise  to 
A.  B.  in  fee  when  he  attains  the  age  of  twenty-one,  with 
remainder  over  on  his  dying  under  that  age,  was  held  to 
be  an  immediate  vested  estate,  liable  to  be  devested  by 
death  under  twenty-one. 

A  similar  rule  was  adopted  in  Equity  ;  and  accordingly 
in  WiUon  v.  Bayly  (c)  we  find  the  Hovse  of  Lords,  on  this 
very  ground,  reversing  a  decree  of  the  Lord  Chancellor  of 
Ireland  (d),  who  had  held  that  freehold  estates  which 
had  been  devised  to  three  sisters,  "and  the  survivors 
and  survivor  of  them  and  their  assigns,"  upon  the  de- 
termination of  certain  prior  estates,  vested  entirely  in 
the  last  survivor,  who  was  alone  surviving  at  the  de- 
termination of  the  preceding  estates. 

That  case  was  followed  in  a  long  list  of  other  cases 
down  to  Doe  v.  Prigg  (e),  where  it  was  for  the  first  time 
applied  to  a  class.  All  the  prior  cases  were  discussed  by 
Mr.  Justice  Bayley  in  Doe  v.  Prigg,  including  some  of 
those  which  were  cited  before  me  in  this  argument; 
but  though  Cripps  v.  Woolcott  had  been  then  decided,  and 
had  been  cited  to  the  Court  in  the  argument  of  that  case, 
it  was  not  referred  to  in  the  judgment. 

The  next  case  to  which  I  need  refer  is  one  which  came 
before  Lord  St  Leonards  in  Ireland  (/),  where  the  Lord 
Chancellor  refers  to  and  comments  upon  Doe  v.  Prigg,  but 
does  not  intimate  any  doubt  as  to  its  force  as  a  binding 
authority.  In  Buckle  v.  Fawcett  (g),  indeed,  Vice-Chan- 
cellor  Wigram  throws  some  doubt  upon  the  case.  He 
says  (fe),  "  I  speak  under  the  sanction  of  much  authority 


(a)  1  B.  &  P.  N.  R.  313. 
\h)  14  East,  601. 
(c)  3  Bro.  P.  C.  195. 
(rf)  Lord  Bowes, 
\e)  8  B.  &  C.  231. 


(/)  Cammisaionera  of  Charities 
V.  Cotter,  1  D.  &  W.  498, 
{g)  4  Hare,  536. 
\h)  p.  542. 
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when  I  say,  the  grounds  upon  which  it  was  holden,  as  a  rule 
of  construction,  that  indefinite  words  of  survivorship  should 
be  referred  to  the  death  of  the  testator,  are  not  conclusive. 
With  respect  to  the  application  of  one  rule  of  construction 
to  personal  and  another  to  real  estate,  in  deciding  upon 
the  eflFect  of  this  dkection  for  survivorship,  I  am  unable 
to  understand  upon  what  intelligent  principle  such  a  dis- 
tinction can  be  founded."  In  that  case,  however,  the 
learned  judge  was  dealing  with  a  mixed  fund,  as  to  which 
it  would  have  been  absurd  to  attribute  two  different  in- 
tentions to  the  testator,  and  the  question  really  present 
to  his  mind  was  what  rule  was  to  be  taken  as  applicable 
to  the  entire  fund  as  a  whole. 
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The  case  of  Forth  v.  Chapman  (a),  referred  to  in  the 
judgment  in  Buckle  v.  Fawcett,  is  a  good  illustration  of 
the  length  to  which  the  Court  has  gone  to  prevent  gifts 
from  being  defeated  by  operation  of  law.  In  that  case 
two  diflferent  canons  of  construction  were  applied  to  the 
same  words,  **  dying  without  issue,"  in  order  to  preserve 
a  gift  of  personalty  from  failure  for  remoteness. 

Taylor  v.  Beverley  was  a  very  peculiar  case,  and  the 
decision  turned  solely  on  the  assumed  improbability  that 
the  testator  intended  any  other  interest  to  vest  during 
the  life  of  the  favoured  child,  to  whom  the  property  was 
first  given. 

It  is  stated,  I  see,  in  a  note  to  a  text-book  of  some 
authority  (6),  that  Wordsworth  v.  Wood  in  eflFect  overruled 
Doe  V.  Prigg ;  but  a  reference  to  the  judgment  in  that 
case  will  show  that  this  is  an  error.  That  case  was  de- 
cided on  quite  difierent  grounds,  and  does  not  really 
affect  either  Cripps  v.  Woolcott  or  Doe  v.  Prigg. 

{a)  1  P.  W.  663. 

(b)  Hayes  &  Jarman^  Concise  Forms  of  Wills,  498  n. 
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On  the  whole,  upon  a  most  anxious  review  of  the  autho- 
rities, I  cannot  find  that  any  of  the  leading  cases  regard- 
ing real  estate  (Doe  v.  Prigg,  Edwards  v.  Symonds^  Rose 
V.  HiM,  Wilson  v.  Bayly)  have  been  overruled.  It  is,  no 
doubt,  unsatisfactory  that  there  should  be  one  canon  of 
construction  where  there  is  a  devise  of  real  estate  and 
another  where  there  is  a  bequest  of  personalty,  and  several 
learned  judges  have  expressed  their  dissatisfaction  at  this 
state  of  things ;  but  the  authorities  have  none  the  less 
been  suffered  to  remain  unimpeached. 


Whatever,  therefore,  I  might  have  been  inclined  to 
hold  under  different  circumstances,  I  do  not  think  that  I 
ought  now,  having  regard  to  the  fact  that  these  authori- 
ties have  been  followed  for  a  very  long  time,  and,  though 
often  brought  before  the  notice  of  the  Court,  have  never 
been  controverted,  and  that  numberless  settlements  of 
real  estate  must  have  taken  place  under  their  authority ; 
— I  do  not  think,  I  say,  that  I  ought  now  to  do  anything 
which  would  have  the  effect  of  weakening  or  disturbing  that 
authority.  If  the  rule  is  to  be  altered,  it  ought  to  be 
done  by  the  highest  authority;  and  I  venture  to  question 
whether  any  Court,  short  of  the  House  of  Lords,  will  feel 
itself  at  liberty  to  do  so. 

I  must,  therefore,  declare  that  the  fund  is  divisible 
into  twelfths,  and  that  the  Petitioners  take  the  interests 
therein  described  in  the  prayer  of  the  petition,  and  that 
Charles  and  Jane  Cort  took  vested  interests  in  the  two- 
twelfths  devised  to  "  Cort  and  CorL'* 


On  the  question  of  costs,  this  seems  to  me  to  have 
been  rather  a  matter  of  administration  than  of  hostile 
litigation :  the  parties  were  entitled  to  come  here  to  have 
their  rights  ascertained,  and  I  do  not  see  that  any  extra 
expense  has  been  incurred  by  the  contention.     The  Com- 
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pany  will  therefore  have   to    pay  the   costs  of  all  the  1864. 

parties.    The    Act    does    not   authorise   costs    between    rb  Grboson's 
solicitor  and  client.  TBusri. 


This  decision  was  reversed  by  the  Lords  Justices  of 
Appeal,  on  the  24th  of  November,  1864  (a),  expressly  on 
the  ground  of  "  intention." 


TUCKER  V.  BURROW. 
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April  21st  and 
May  9M. 

Copyholds  for 
Lives  Successive 
— Advancement 

— Illegitimate 
Qrandchild — In 

Loco  Parentis, 


'  Y  the  custom  of  the  manor  of  Blackford^  in  Somerset- 
shire, copyholds  in  the  said  manor  are  held  for  any 
number  of  lives  successive  not  exceeding  three,  with  power 
from  time  to  time  to  renew  the  tenure  by  the  insertion  of  a 
new  life  in  the  place  of  any  life  which  might  have  dropped. 
The  legal  tenancy  in  such  copyholds  is   not,  however.  Where  by  the 

...  T     •         1  1  custom  of  a 

held  pur  autre  vie,  but   is  vested   m   the   cesteux  que  manor  copy- 
vivent  themselves,  even  though  they  may  be,  and  fre-  ^^^^  Hvls^u^ea. 
quently  are,  bare  trustees  thereof  for  the  benefit  of  some  siv^  (the  legal 

tenancy  bemg 

other  person  ;  and  each  new  tenant  is  entered  on  the  court  in  the  cestui 

roll  as  entitled  for  his  life,  in  reversion  immediately  ex-  S^ertloiby  the 

pectant  upon  the  determination  of  the   estates  therein  ^"^efici^ 

,  .     .         owner  of  such 

determinable   on    the    deaths    of   the   already    existing  copyhoid8,of 

,  -  the  name  of  the 

tenants  tliereot.  illegitimate  son 

of  his  daughter 

In  the  year  1799,  William  Burrow  the  elder^purchased  ^eThereo^f"heid 
the  equitable  fee  simple  in  certain  copyholds  of  the  said  not  to  be  of  itself 

sufficient  to 

manor,  then  held  for  the  lives  of  J.  Giles  and  H.  Giles,       raise  a  pre- 
sumption that 

(«)  13  W.  E.  193,  8.C.  34  L.  J:  Ch.  41.  r-^tSif 

to  be  given  to 
such  grandchild  by  way  of  advancement,  although  such  grandchild  and  his  mother  were 
at  the  time  of  the  transaction  inmates  of  the  grandfather's  house  and  maintained  by  him, 
and  although  the  grandchild  continued  to  be  so  maintained  after  the  marriage  of  his  parents, 
which  took  place  shortly  after  the  said  transaction. 


in^"i?!L**^  °"*  U  «t  107  applied 
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Immediately  after  the  said  purchase  the  said  William 
Burrow  procured  his  daughter  Maria  to  be  added  as  a 
third  cestui  que  vie  of  the  said  copyholds. 

J,  Giles  died  in  the  year  1804,  and  thereupon  William 
Burrow  caused  his  son,  Daniel  Burrow,  to  be  added  to 
the  tenants  of  the  said  copyholds  in  place  of  the  said 
J.  Oiles. 


In  the  course  of  the  year  1806  the  Defendant  James 
Burrow  was  bom.  He  was  the  natural  son  of  the  said 
Maria  Burrow  by  one  Luke  Watts;  and  the  evidence 
was,  that  from  the  time  of  his  birth  he,  as  well  as  his 
mother,  had  lived  with  and  been  maintained  by  the  said 
William  Burrow,  and  that  after  the  marriage  of  his 
mother  hereinafter  mentioned,  the  Defendant  had  still 
continued  to  live  with  William  Burrow  and  be  maintained 
by  him  until  the  time  of  his  death  hereinafter  mentioned, 
and  had  been  always  spoken  of  and  treated  as  one  of  his 
family. 

In  the  year  1815  H.  Giles  diedtand  thereupon  William 
Burrow  caused  the  Defendant  to  be  admitted  tenant  of 
the  said  copyholds  as  third  cestui  que  vie  thereof  in  place 
of  the  said  H,  Giles.  The  Defendant  was  described  on 
the  court  rolls  as  James  Burrow,  the  son  of  Maria 
Burrow,  single  woman. 


About  three  weeks  after  the  Defendant  had  been  so 
admitted  tenant  of  the  said  copyholds  as  aforesaid  his 
mother  married  the  said  Luke  Watts,  but  the  Defendant, 
nevertheless,  continued  to  live  with  his  mother's  father 
as  hereinbefore  mentioned.  There  was  evidence,  how- 
ever, that  Luke  Watts  had  acknowledged  him  as  his  son, 
and  had  paid  the  fee  required  at  the  time  when  he  was 
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apprenticed,  and  had  left  him  certain  benefits  by  his  will, 
describing  him  therein  as  his  natural  son. 

William  Barrow  died  in  1820,  having  by  his  will, 
dated  in  that  year,  bequeathed  a  legacy  of  £50  to  the 
Defendant,  in  such  will  described  as  "  James  Burrow,  the 
son  of  my  daughter  Maria,"  and  certain  other  legacies ; 
and  having  devised  all  the  residue  of  his  real  and  personal 
estate  to  the  said  Maria  Watts  for  life,  remainder  to 
Daniel  Burrow  for  life,  remainder  to  William  Burrow  the 
younger  (another  son  of  the  testator),  in  terms  which 
were  suflBcient  to  pass  the  fee  simple  in  the  property. 

The  said  Daniel  Burrow  died  shortly  after  the  tes- 
tator. 

William  Burrow  the  younger  died  in  1860,  having  by 
his  will  devised  "  all  his  freehold,  copjhold,  and  lease- 
hold estates  "  to  the  PlaintiflFs  upon  certain  trusts,  and 
having  by  a  codicil  thereto  directed  the  PlaintiflFs  to  com- 
plete the  arrangements  then  pending  for  the  renewal  of 
the  estate  in  the  said  c9pyholds. 
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Maria  Watts  died  in  November,  1863,  and  thereupon 
the  Plaintiflfs  claimed  the  said  copyholds  as  devisees  in 
trust  of  William  Burrow  the  younger,  who  was  residuary 
devisee  in  fee  of  William  Burrow  the  elder.  The  De- 
fendant, however,  set  up  a  counter  claim  thereto,  on  the 
ground  that  the  insertion  of  his  name  on  the  occasion  of 
the  renewal  in  1815  was  intended  as  an  advancement  for 
him  on  the  part  of  his  grandfather,  who  had,  as  he  con- 
tended, placed  himself  towards  him  in  loco  parentis. 

Thereupon  the  Plaintiflfs  filed  this  bill,  alleging  that 
they,  "  as  the  trustees  and  executors  of  the  will  of  the  said 
William  Burrow,  the  son,  became  equitably  entitled  in 
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possession  to  the  said  close  of  land  and  hereditaments, 
and  the  Defendant  James  Burrow  became  a  mere  trustee 
for  them." 

The  Defendant,  by  his  answer,  set  up  the  case  of 
advancement  already  mentioned,  and  claimed  to  hold  the 
said  hereditaments  as  beneficial  owner  thereof. 


The  case  now  came  on  for  Hearing. 


Argument. 


Mr.  JRolt,  Q.C.,  and  Mr.  Babington,  for  the  Plaintiffs. 


This  is  simply  a  case  of  purchase  with  the  name  of  a 
stranger  towards  whom  the  purchaser  was  not  in  loco 
parentis ;  therefore,  we  claim  the  property  by  way  of 
resulting  trust. 

The  question  is  twofold.  Ist.  Does  a  presumption 
that  an  advancement  was  intendfe*d  arise  from  the  mere 
fact  of  the  owner  having  inserted  the  name  of  this  illegiti- 
mate grandchild  as  a  cestui  que  vie  ? 

2ndly.  If  not,  has  William  Burrow  the  elder  done 
anything  more  from  which  such  a  presumption  will 
arise  ? 


This  distinction  is  clearly  taken  on  the  cases,  that  if 
the  person  alleged  to  have  made  the  advancement  was 
legally  bound,  or  had  made  himself  morally  bound,  to 
support  the  child  the  presumption  arose,  but  not  other- 
wise. Hence  it  arose  in  the  case  of  a  grandchild  whose 
father  was   dead,  but  not  when   the   father   was    alive. 
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because  he  was  then  the  person  liable  for  its  support: 
Soar  V.  Foster  {a);  ChUders  v.  Childers  (b). 

The  cases,  which  are  very  numerous,  are  collected  in 
Lewin  on  TrmU  (c),  but  this  is  the  result  of  them  all. 


Mr.  Jesscl  for  the  Defendant : — 

It  is  settled  law  in  the  case  of  copyhold  estate,  that 
where  the  custom  of  the  manor  is  to  hold  for  lives 
successive,  and  the  copyholder  puts  in  the  name  of  his  son 
as  one  of  the  lives,  if  under  the  custom  the  legal  estate 
in  the  land  vests  in  the  son  there  is  an  advancement ; 
but  if  the  father  is  entitled  to  the  legal  estate  as  tenant 
pur  autre  vie  then  there  is  no  advancement. 

The  doctrine  has  been  extended  to  four  classes  of 
cases  which  as  it  were  enclose  this  case,  and  it  would  be 
** frittering  away  the  law'*  to  draw  a  distinction  which 
would  exclude  this  case. 

There  is,  first,  the  leading  case  of  Dyer  v.  Dyer  (d), 
where  the  doctrine  was  laid  down  in  favour  of  a  son, 
although  the  father  had  devised  the  estate  away  from 
him. 

Then  in  Beckford  v.  Beckford  (e)  the  doctrine  was 
extended  to  an  illegitimate  son,  and  in  Perry  v.  White- 
head (/)  to  a  grandchild  when  the  grandfather  had  adopted 
and  maintained  him. 


These  cases  were  followed  in  Finch  v.  Finch  (g)y  where 

(a)  4  K.  &  J.  152.  (e)  LoflFl,  490. 

(6)  1  De  G.  &  J.  482.  (/)  6  Ves.  544. 

(c)  Ch.  ix.  s.  2,  p.  137,  4th  edit,  (g)  15  Ves.  43. 
{d)  1  W.  &  T.  L.  C.  138. 


520 


Arffument, 


CASES  IN  OHANOEEY. 

the  presumption  was  supported  in  spite  of  circumstances 
to  the  contrary ;  and  finally  KUpin  v.  Kilpin  (a),  where 
it  was  extended  to  the  husband  and  children  of  an  illegiti- 
mate child.  That  case  was  decided  first  by  Lord  Cotten- 
ham  when  at  the  Eolls,  and  then  by  Lord  Brotufham  on 
Appeal,  and  Lord  St.  Leonards^  who  was  counsel  against 
the  advancement,  admitted  the  law  to  be,  "  if  there  have 
been  recognition  and  filial  treatment "  then  there  was  to 
be  advancement. 


[The     Vice-Chancellor 
Dancer  (b).  ] 


referred     to     Ebrand    v. 


Mr.  JesseL — Our  facts  in  this  case  are  very  strong: 
the  child  was  taken  under  our  roof  before  the  mother's 
marriage,  then  the  parents  married,  and  yet  the  child 
still  remained  with  the  grandfather. 

[The  Vice-Chancellor. — The  grandfather  had  main- 
tained the  child  up  to  the  marriage,  and  there  was  but  a 
week  or  two  between  the  marriage  and  the  transaction 
which  is  claimed  as  an  advancement.] 

Mr.  JesseL — Magis  pater  est  qui  docuit  quam  qui 
genuit  (c) ;  and  according  to  Lord  Cottenhamy  a  child  may 
have  a  father  living,  and  may  be  as  eflfectually  dependent 
on  another  as  if  he  had  been  dead  (d). 

The  devise  in  the  grandfather's  will  is  a  devise  of 
residue  merely,  so  that  it  affords  no  evidence  against  me. 

He  also  referred  to  Currant  y,  Jago{e). 


(a)  1  M.  &  K.  620. 
(6)  2  Ch.  C.  26. 
\e)  PhsBdri  Fab. 


{d)  Powys  V.  Mansfield,  3  My. 
&  Cr.  368. 

(c)  I  CoU.  261. 
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[The  Vice-Chancellor.— What  property  had  he  in 
it?] 

Mr.  Babington, — The  renewable  right  was  in  him.  In 
Kilpin  V.  Kilpin  the  illegitimate  child  was  the  testator  s 
own  child,  and  there  was  a  moral  obligation  to  provide 
for  her.  All  that  the  testator  did  in  this  case  was 
merely  that  he  kept  his  daughter  under  his  roof,  and 
allowed  her  to  bring  her  child  with  her. 

The  marriage  took  place  after  the  surrender  and  before 
the  admittance. 

He  also  referred  to  Abram  v.  Ward  (a). 


1865. 


The  testator  all   along  treated  the  land   as   his  own       borrow. 
roperty,  and  by  his  codicil  1 
been  disposed  of  by  his  will. 


property,  and  by  his  codicil  he  treats  this  land  as  having 


Vice- Chancellor  Sir  W.  Page  Wood  : — 

This  bill  is  filed  by  the  executors  and  devisees  in  trust 
of  William  Burrow  the  younger,  and  they  claim  to  be 
entitled  to  the  bene&cial  interest  in  certain  copyhold 
lands  under  the  following  somewhat  singular  circum- 
stances : — 

It  appears  that  William  Burrow  the  elder,  whom  I 
(a)  6  Hare,  165. 


May  9th. 
JudgmenU 
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will  call  the  testator,  originally  purchased  these  copy- 
holds in  the  year  1799,  long  before  the  birth  of  this  De- 
fendant, at  which  time  the  tenants  on  the  court  rolls 
were  two  strangers.  It  seems  to  be  the  custom  of  this 
manor,  a  custom  which  is,  I  believe,  not  uncommon,  that 
the  lands  should  be  holden  for  lives  successive,  with  right 
of  perpetual  renewal ;  that  is  to  say,  that  the  real  bene- 
ficial owner  is  not  necessarily  one  of  the  legal  tenants  of 
the  manor  at  all,  but  he  has  the  right  of  nominating  a 
tenant  as  each  life  drops  on  payment  of  a  fine,  and  each 
new  tenant  is  admitted  to  hold  for  his  life  in  remainder 
after  the  life  estates  of  the  tenants  already  on  the  roll. 
Then  it  is  said  there  is  this  distinction,  in  some  manors 
the  legal  estate  in  the  copyholds  is  vested  in  the  real 
owner,  who  holds  for  life  or  pur  autre  vie  according  as 
he  has  put  in  his  own  life  or  not,  and  in  others  the  lives 
nominated  are  the  legal  owners,  and  are  trustees  for  the 
true  owner,  who  has  only  an  equitable  interest ;  and  this 
particular  manor  is  said  to  be  of  the  latter  class,  and  Mr. 
Jessel  says  that  the  presumption  of  advancement  arises 
in  the  latter  case,  under  circumstances  which  would  not 
raise  any  such  presumption  in  the  former.  That  may 
possibly  be  so,  and  I  must,  at  any  rate,  on  the  allegations 
in  this  bill,  hold  as  against  the  Plaintiff  that  the  legal 
estate  in  these  premises  is  well  vested  in  the  Defendant 
as  the  last  survivor  of  the  three  lives  named  at  the  last 
renewal,  and  must  endeavour  to  deal  with  the  case  upon 
that  assumption. 


I  find,  then,  that  the  testator  twice  had  occasion  prior 
to  the  renewal  of  1815  to  insert  new  lives  in  the  tenancy 
of  the  premises,  and  that  on  neither  of  these  occasions 
did  he  insert  his  own  name,  but  first  he  selected  the 
name  of  his  daughter,  afterwards  the  mother  of  this  child, 
and  subsequently  that  of  one  of  his  sons.  Under  these 
circumstances  there  cannot,  I  conceive,  be  any  rational 
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doubt  that  the  testator  did  not  intend  by  any  of  these  1865. 

renewals  to  confer  any  beneficial  interest  whatever  on  the 
persons  whom  he  selected  as  the  lives  to  be  added,  but 
looked  upon  them  all  merely  as  trustees  for  him;  but 
that  is  not  the  question  w^hicli  I  have  to  determine,  but 
whether,  having  regard  to  the  doctrine  of  this  Court 
respecting  advancement,  this  case  is  within  the  rule,  and 
whether  from  the  mere  fact  of  the  renewal  in  the  name 
of  this  child,  taken  ||ong  with  the  contemporaneous 
surrounding  circumstances,  the  testator  must  be  held 
to  have  made  a  purchase  for  the  benefit  of  the  De- 
fendant. 


I  had  to  consider  this  doctrine  with  some  care  in  the 
case  of  Soar  v.  Foster,  which  has  been  cited  in  argument, 
but  the  case  of  Kilpin  v.  Kilpin  was  not  then  brought  to 
my  notice,  and  I  have  now  to  consider  whether  that  case 
at  all,  and  how  far,  modifies  the  opinion  I  then  expressed, 
so  far  as  that  opinion  is  applicable  to  this  case. 

It  is  common  ground  in  all  these  cases  that  the  original 
purchaser,  by  some  subsequent  act  inconsistent  with  the 
notion  of  a  beneficial  interest  being  vested  in  the  person 
in  whose  name  the  purchase  was  effected,  has  manifested 
an  intention  to  treat  the  other  as  a  mere  trustee,  and 
accordingly  in  this  case  I  find  that  the  testator  has  dis- 
posed, or  affected  to  dispose,  of  these  copyholds  by  his 
will,  and  that  his  ultimate  devisee,  the  immediate  testator 
of  the  Plaintiffs,  has  also  distinctly  treated  them  as  his  own, 
and  actually  entered  into  a  contract  with  the  Lord  of  the 
Manor  for  a  renewal  of  the  tenancy,  one  of  the  lives, 
Daniel  Burrow,  having  dropped,  which  he  died  without 
completing.  By  his  codicil,  however,  he  directed  his 
trustees  to  complete  this  contract,  and  they  accordingly 
paid  the  fine  out  of  the  personal  estate  of  their  testator, 
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1866  and  upon  the  death  of  the  tenant  for  life  they  would  have 

taken  possession  of  the  estate  but  for  the  resistance  of 
the  Defendant,  and  the  claim  set  up  by  him  to  be  bene- 
ficial owner  thereof. 


Judgment, 


*  The  question,  therefore,  which  the  Court  has  to  deter- 
mine is,  whether  the  admittance  of  James  Burrow  as 
tenant  in  remainder  is  to  be  conclusively  held  to  have 
been  an  admittance  as  owner  ani  not  as  trustee,  on  the 
ground  that  the  testator  had  theretofore  placed  himself  to 
1  him  in  loco  parentis.  True,  in  every  case  in  which  any 
one  asserts  that  another,  in  whom  it  is  admitted  that 
the  legal  estate  in  any  lands  is  vested,  was  a  trustee  for 
him,  the  onus  lies  on  him  to  make  good  his  position : 
that  onus  is,  however,  sufficiently  satisfied  by  the  claimant 
showing  that  he  paid  the  purchase -money,  and  thereupon 
the  onus  is  shifted  to  the  other  party,  who  has  to  show 
some  ground  for  calling  upon  the  Court  to  hold  that  the 
purchase  enured  for  his  benefit,  and  not  merely  for  the 
benefit  of  the  person  who  paid  the  purchase-money. 
Again,  the  fact  that  the  owner  of  the  legal  estate  is  the 
child  of  the  purchaser  is  conclusive  in  his  favour,  unless 
the  presumption  of  advancement  which  arises  therefrom 
is  rebutted  by  evidence  of  contemporaneous  acts  or 
declarations.  Nothing  that  the  purchaser  can  do  at  a 
later  period  will  be  sufficient  to  rebut  this  presumption. 
That  was  well  settled  in  the  leading  case  of  Dyer  v.  Dyer, 
where  Lord  Chief  Baron  Eyre  speaks  of  the  doctrine  in 
question,  at  the  end  of  his  judgment,  as  "  a  rule  of  pro- 
perty, which  is  so  well  established  as  to  become  a  land- 
mark, and  which,  whether  right  or  wrong,  should  be 
carried  throughout."  How  the  doctrine  in  question  came 
to  have  established  so  firm  a  hold  is  not  very  clear.  In 
almost  all  the  cases  there  are  expressions  of  doubt 
as  to  its  origin.  I  may  particularly  refer  to  the  ob- 
servations which  fell  from  Lord  Eldon  in  the  case  of 
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Orey  v.  Grey  (a).  When  I  had  occasion  to  consider  this 
doctrine  in  Soar  v.  Foster^  I  came  to  the  conclusion  that 
the  doctrine  might  probably  be  traced  to  the  old  rule 
that  blood  relationship  was  sufficient  consideration  to 
support  a  use ;  but  the  modem  doctrine  has  never  been 
extended  to  all  cases  of  blood  relationship.  It  has  been 
applied  to  the  case  of  an  illegitimate  child^  Kilpin  v. 
Kilpin, — a  grandchild  after  its  father's  death,  Ebrand  v. 
Dancer, — and  a  person  towards  whom  the  purchaser  had 
assumed  the  position  of  a  parent,  Currant  v.  Jago, — but  no 
further :  but,  as  Lord  Eldon  observed  in  Finch  v.  Finch, 
"  this  princif)le  of  law  and  presumption  is  not  to  be 
frittered  away  by  nice  refinements." 

The  only  case  in  which  the  rule  has  hitherto  been  \ 
extended  to  illegitimate  children  has  been  where  they 
were  the  purchaser's  own  children,  and  there  are  strong 
moral  grounds,  as  is  well  observed  by  Mr.  Fearne  (6),  in 
favour  of  such  children,  arising  out  of  the  natural  obliga- 
tion the  father  is  under  to  support  them,  and  the  legalj 
liability  imposed  upon  him  by  the  poor  laws.  In  Currant 
V.  JagOy  although  the  Court  under  the  circumstances  of 
that  case  held  that  the  purchase  was  an  advancement 
for  the  nephew,  to  whom  his  uncle  had  placed  himself  in 
loco  parentis,  yet  Lord  Justice  Knight  Bruce,  before 
whom  as  Vice -Chancellor  that  cause  was  heard,  put  this 
question  in  the  course  of  the  argument,  "  Is  there  any 
case  of  gi-andfather,  father  and  son,  the  father  alive  ?  "  (c) 
The  case  of  Powys  v.  Mansfield  was  really  a  case  of 
double  portions,  but  I  may  refer  to  a  passage  in  Lord 
Cottenham*8  judgment  in  that  case,  which  throws  great 
light  on  the  question  in  what  it  is  that  this  Court  con- 
siders the  relationship  of  parent  and  child,  with  reference 
to  this  equity,  to  consist. 

(a)  2  Sw.  294.  (b)  Post  Works,  327. 

(c)  p.  265. 


1865. 


Judgment, 
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1865.  [His  Honour  read  the  passage  in  the  judgment  begin- 

ning at  "  Lord  Eldon,  however,  in  Ex  parte  Pye,'^  down 
to  "  the  duty  of  providing  for  the  child."  (a)  ] 

judgmcru.  rjy^^  conclusion  to  which  the  Court  came  in  that  case 

was  that  the  gift  then  in  question  had  been  made  by  a 
person  who  had  placed  himself  in  loco  parentis,  and  that 
it  had  been  made  in  that  character.  All  the  cases  turn  ~\ 
upon  this,  that  a  gift  has  been  made,  and  then  the  ques- 
tion is  whether  the  circumstances  under  which  the  gift 
has  been  made  are  sufficient  to  defeat  the  resulting  trust 
which  would  arise  from  the  mere  fact  of  gift  without 
more.  I  cannot  recognise  the  doctrine  contended  for  by 
Mr.  Jessely  that  wherever  A.  can  be  held  to  have  placed 
himself  in  loco  parentis  to  B.,  every  purchase  with  A.*s 
money  in  B.'s  name  is  to  be  treated  as  an  advancement. 

In  this  case  there  is  very  strong  evidence  to  show  that  ^ 
the  testator  had  placed  himself  in  loco  parentis  to  the 
Defendant.  He  had  maintained  and  educated  him  at  his 
own  house,  and  had  always  treated  him  as  one  of  his 
family.  But  is  that  sufficient  to  raise  a  presumption  that 
he  intended  to  give  him  this  estate  to  the  disherision 
of  his  own  son  ?  Nay  more,  did  he  intend,  in  case  the 
former  lives  had  dropped  in  his  own  lifetime,  to  divest 
himself  of  all  beneficial  interest  in  the  estate  for  the  ^ 
benefit  of  the  Defendant  ?  That  would  follow  from  the 
argument  on  his  behalf.  In  Kilpin  v.  Kilpin  not  only 
were  the  children  the  purchaser's  ow^n,  but  there  were 
contemporaneous  declarations  of  intention  in  their  favour, 
80  that  no  doubt  could  exist  as  to  the  advancement. 

The  Court  has  never,  then,  held  that  any  presumption   ^ 
of  advancement  arose  merely  from  the  fact  of  so  distant  a 
relationship    (if  it   be   a   relationship)   as   this,  nor   yet 


(a)  p.  366. 
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merely  from  the  fact  that  one  of  the  parties  was  in 
loco  parentis  to  the  other.  Here,  however,  I  am  asked 
to  conjoin  both  the  doctrines,  and  out  of  the  weak 
parts  of  both  make  one  strong  chain,  and  hold  that  the 
testator  was  under  the  obligation  of  making  provision  for 
an  illegitimate  child,  whom  he  was  not  under  any  lia- 
bility, moral  or  legal,  to  support,  and  whose  father  was 
alive,  merely  on  the  ground  that  he  had  voluntarily 
brought  up  and  educated  him.  That  would  be  going 
much  further  than  the  Court  has  ever  yet  gone,  and  the 
Couiii  is  not  disposed  to  consider  the  doctrine  in  question 
as  one  which  ought  to  be  extended. 


1865. 


Judgment. 


Having  regard  to  the  principle  laid  down  by  Lord 
Cottenham  in  Powys  v.  Mansfield ;  and  recollecting  that  in 
all  such  cases  of  portions  there  has  been  no  doubt  as  to 
the  factum  of  the  gift,  the  question  turning  upon  the 
capacity  in  which  the  gift  had  been  made,  whereas  here 
the  original  purchase  was  clearly  for  the  benefit  of  the 
testator  himself,  whilst  I  am  by  no  means  inclined  to 
assume  that  there  was  any  de  facto  gift  to  the  various 
life  tenants  whose  names  were  successively  entered  on 
the  court  rolls ;  I  cannot  hold  this  purchase  to  have  been 
an  advancement  to  the  Defendant,  even  assuming  that 
the  testator  stood  to  him  in  loco  parentis. 

There  must  be  a  declaration  that  James  Burrow,  the 
Defendant,  is  a  trustee  of  the  copyholds  for  the  PlaintiflFs 
as  trustees  and  executors  of  the  will  of  William  Burrow 
the  younger  in  the  pleadings  named,  and  he  must  be 
dii-ected  to  surrender  the  same  to  them  or  as  they  may 
direct,  free  from  incumbrances.  Having  regard,  however, 
to  the  very  intricate  nature  of  the  case,  and  the  state  of 
the  authorities  upon  the  question,  I  do  not  think  that  I 
ought  to  order  him  to  pay  costs. 


M    M    2 
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Limited  Com- 
pany—Payment 
of  Interest  out 
of  Capital — 
P'Wers  of 
Directors— 
Ultra  vires. 

This  Court  will 
not  ioterfere  to 
prevent  the 
Directora  of  a 
Limited  Com- 
pany from  com- 
mencing busi- 
ness on  the 
ground  that  all 
tile  nominal 
capital  has  not 
been  subscribed 
for ;  nor  on  the 
ground  that  the 
business  actually 
commenced  is 
on  a  much 
smaller  scale 
than  that  con- 
templated by 
the  prospectus. 

But  a  pay- 
ment of  interest 
to  the  share- 
holders before 
any  profits  had 
been  r(>.alizod« 
out  of  cn(>ital, 
or  borrowed 
monies,  even 
though  made  in 
pursuance  of  a 
resolution  at  a 
general  meeting, 
is  ultra  vires, 
and  will  be  re* 
strained  by 
injunction  as 
being  in  effect 
a  lessening  of 
the  capital  to 
the  prejudice  of 
creditors. 


MACDOUGALL  v.  JERSEY  IMPERIAL  HOTEL 
CO.,  LIMITED. 

T 

JL  HIS  was  a  Demurrer. 

The  Bill  stated  that  the  Jersey  Imperial  Hotel  Co. 
(Limited),  was  a  Joint  Stock  Co.,  limited  by  shares,  regis- 
tered under  the  Companies  Act,  1862,  on  the  7th  May, 
1863,  with  a  nominal  capital  of  ^£40,000,  in  4000  shares 
of  £10  each;  and,  by  the  Articles  of  Association,  power 
was  given  to  the  Company,  by  special  resolution,  founded 
on  a  recommendation  of  the  Directors,  to  borrow  on 
debenture,  or  mortgage, "  or  such  other  securities  as  they 
think  fit,"  any  sum  not  exceeding  £20,000. 

The  Bill  alleged  that  no  power  was  by  the  said  Articles 
given  to  the  Directors  to  commence  business  before  the 
whole  capital  had  been  subscribed. 

The  Bill  further  stated  that,  shortly  after  the  registra 
tion  of  the  Company,  a  prospectus  had  been  issued  by 
the  authority  of  the  Dii-ectors,  which  set  forth  that  the 
intended  capital  of  the  Company  was  £40,000 ;  and  that 
the  object  of  the  Company  was  to  build  and  manage  a 
first-class  hotel,  in  the  town  of  St,  Heliers,  in  Jersey,  and 
that  the  want  of  accommodation  of  a  superior  class  had 
long  been  felt  there. 

It  then  alleged  that  the  Plaintiffs,  on  the  faith  of  the 
said  prospectus,  and  in  the  expectation  that  the  said 
capital  of  £40,000  would  be  fully  subscribed  for  before 
the  business  of  the  Company  was  commenced,  had  ap- 
plied for  and  obtained  shares  in  the  Company,  and  had 
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paid  the  deposit  of  IO3.  per  share  required  by  the  said 
prospectus. 

Shortly  after  the  said  shares  had  been  allotted  to  the 
Plaintiffs,  a* call,  bringing  up  the  payment  to  £4  per 
share,  was  made  upon  all  the  subscribed  capital  of  the 
Company.  The  Plaintiffs  having  in  the  mean  time  dis- 
covered that  only  about  two-thirds  (£27,000)  of  the 
nominal  capital  had  been  subscribed  for,  refused  to  pay 
the  said  call,  and  thereupon  an  action  at  law  was  brought 
against  them  on  behalf  of  the  said  Company,  and  judg- 
ment was  recovered  against  them,  and  they  had  thus  been 
compelled  to  pay  the  amount  of  the  said  call. 

The  first  ordinary  general  meeting  of  the  Company  was 
held  on  the  5th  May,  1864,  and  thereat  the  following 
special  resolutions  were  proposed  : — 

(1)  That  interest  at  £6  per  cent,  per  annum  be  paid  to 
the  shareholders  on  the  amounts  paid  up  by  them  on 
their  shares  from  the  respective  days  of  payment  to  the 
5th  May,  1864. 

(2)  That  the  Directors  be  authorised  to  borrow  and 
take  up  on  debentures,  or  mortgage  of  any  of  the  pro- 
perty of  the  Co;npany,  or  on  such  other  securities  as 
they  may  think  fit,  any  sum  or  sums  not  exceeding 
£10,000,  so  soon  as  the  roof  shall  have  been  put  on  the 
hotel  now  in  course  of  construction.  , 

The  Plaintiffs  opposed  these  resolutions,  but  they  were 
both  carried;  and  therefore  the  Plaintiffs  handed  in  a 
written  protest  against  the  validity  of  these  resolu- 
tions. 
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The  Bill  charged— 
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1.  That  the  Company  was  not  duly  constituted,  in  as 
much  as  all  the  capital  had  not  been  subscribed ;  and 
that,  therefore,  the  borrowing  powers  of  the  Company 
had  not  come  into  existence,  and  the  second  resolution 
was  ultra  vires. 

2.  That  no  profits  whatever  had  been  earned  by  the 
Company,  and  that  the  interest  directed  by  the  first  reso- 
lution to  be  paid,  would  necessarily  be  paid  out  of  the 
capital  of  the  Company,  or  by  borrowed  money ;  and  that 
such  resolution  was  illegal. . 


The  Bill  prayed  for  declarations  that  the  said  resolu- 
tions were  respectively  void ;  and  for  an  injunction  to 
restrain  the  Directors  and  the  Company  from  carrying 
such  resolutions,  or  either  of  them,  into  effect ;  and  from 
borrowing  any  money  in  manner  pointed  out  by  .the 
second  resolution;  and  from  paying  any  interest  to 
shareholders,  until  the  Company  had  realized  profits 
properly  applicable  to  the  payment  of  interest  or  divi- 
dends; and  from  making  any  call,  or  in  any  manner 
commencing  to  carry  on  business,  until  the  whole  of 
the  nominal  capital  had  been  subscribed  for  and  all  the 
shares  allotted. 

The  Defendants  demurred. 


Argumeru.  Mr.  Stiffe  EveHtt  for  the  demurrer : — 

The  Court  will  not  interfere  with  the  action  of  the 
Directors  within  the  powers  conferred  on  them  by  the 
contract. 


There  is   no  legislative    prohibition,    requiring    two- 
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thirds,  or  any  other  proportion,  of  the  capital  to  be  bona 
fide  subscribed  before  commencing  business.  It  may 
well  be,  that  the  whole  of  the  nominal  capital  may  not 
be  required :  a  large  nominal  capital  is  frequently  pro- 
vided, for  fear  of  unforeseen  difficulties,  though  it  is  not 
anticipated  that  anything  like  the  whole  of  it  will  ever 
be  subscribed  (a). 

The  case,  as  put,  amounts  to  this :  that  until  every 
share  has  been  subscribed,  any  shareholder  can  stop  the 
business.  The  Court  will  interfere  if  it  be  clear,  either 
from  the  obvious  insufficiency  of  the  amount,  or  other- 
wise, \hat  the  sums  raised  are  being  diverted  firom  the 
propel  purposes  of  the  Company;  but  so  long  as  the 
Directors  act  within  the  possible  scope  of  their 
powers,  their  conduct  is  not  subject  to  the  control  of  this 
Court ,  Fobs  v.  Harbottle  (Jb). 

The  true  rule  is,  that  if  a  general  meeting  might  by  a 
majority  have  sanctioned  the  proceedings  so  as  to  bind 
the  minority,  this  Court  will  leave  the  question  to  the 
action  of  the  Company,  though  there  had  been  no  special 
authority ;  but  if  any  single  dissentient  is  entitled  to 
stop  tha  proceedings,  he  may  come  to  the  Court  for 
assistance  ;  Australian^  8fc.  Company  v.  Mounsey  (c). 

The  rule  was  greatly  discussed  in  the  Court  of  Ex- 
chequer, in  The  Ornamental  Pyrographic  Woodwork  Com- 
pany  v.  Broivn(d),  and,  in  the  Queen's  Bench,  in  The 
Stourbridge  Coal  Company  v.  Wheely  (e) ;  and  in  this 
Court  in  Norman  v.  Mitchell  (f). 

He  als)  referred  to  Lindley  on  Partnership  {g) ;  Bryon 
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(a)  Compinies  Act,  ss.  43,  50. 
\h)  2Ha:e,  461. 
(c)  4  K.  (S.  J.  733. 
(/i)  2  H.  &C.  63. 


(c)  2  B.  &  Ad.  792. 
(/)  5  D.  M.  G.  648. 
(g)  Bk.  iii.  ch.  x.  s.  3,  §  2. 
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V.  Metropolitan  Saloon  Omnibus  Company  (a) ;  Simpson 
V.  Westminster  Palace  Hotel  Company  (6) ;  Re  Cardiff  Pre- 
served Coke  and  Coal  Company  (c) ;  Turner  v.  HiU  (i). 

The  case  of  Bumes  v.  PenneU  (e),  which  will  be  relied 
on  by  the  PlaintiflFs,  turned  on  the  ground  of  false  repre- 
sentation. 


As  to  the  dividends.  There  is  no  clause  in  the  exist- 
ing Act  applicable  to  the  question ;  and  this  is  more 
accurately  a  payment  of  interest  merely,  than  of  any- 
thing strictly  in  the  nature  of  a  dividend.  But  there  is 
no  reason  why  interest  should  not  be  paid  out  of  ctpital, 
before  there  are  pro&ts  applicable  thereto. 

Browne  v.  Monmouthshire  Railway  Company  (J) ;  Aide- 
bert  V.  Leafig),  ^ 

Mr.  Daniell,  Q.  C,  and  Mr.  C.  Browne^  fcr  the 
Bill:— 

This  is  simply  a  case  of  breach  of  contract,  where 
we  have  no  remedy  at  law,  and  therefore  must  come  into 
this  Court. 

This  was  advertised  as  a  scheme*  for  a  greaf  hotel, 
which  was  to  cost  ;£40,000;  and  it  is  quite  possible  that 
such  an  undertaking  might  succeed,  and  yef  that  a 
scheme  for  a  common  tavern,  such  as  is  now  projected, 
will  not  do  so.  This  is,  therefore,  a  very  diflfereit  under- 
taking from  that  to  which  we  subscribed ;    and  we  may 


(a)  3  De  G.  &  J.  123. 

(b)  2  D.  F.  J.  141 ;  8.  c.  in 
Dom.  Proc.  8  H.  L.  Cas.  712. 

(f)  2  N.  R.  662. 


{d)  11  Sim.  1. 
(e)  2H.L.  Ca8.497. 
(/)  13  Beav.  32 
{g)  12  W.  R.  *62. 
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repudiate  the  contract,  or  we  may  compel  specific  per- 
formance thereof ;  Baume  v.  Freeth  (a) ;  Lindley  on 
Partnership  (h) ;  Fox  v.  Clifton  (c) ;  Pitchford  v.  Davis  (d). 

The  Company  and  Directors  are  carrying  out,  in  an 
inequitable  manner,  the  legal  powers  which  they  possess. 
That  is  ground  for  the  interference  of  this  Court :  Evans 
V.  Coventry  (e). 
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2.  This  is  a  Limited  Company.  By  paying  the  divi- 
dends in  the  manner  proposed,  they  are  doing  one  of  two 
things.  Either  they  are  calling  up  capital,  and  returning 
it  to  the  shareholders,  so  as  to  diminish  their  liability 
unfairly  ;  or  they  are  borrowing  capital,  and  therefore 
exhausting  that  borrowing  power  which  they  ought  to  use 
for  the  permanent  purposes  of  the  scheme,  for  the  pre- 
sent advantage  of  the  existing  shareholders. 

The  Vice-Chancellor  called  for  a  reply  upon  the 
last  point  merely. 

Mr.  Stiffe  Everitt,  in  reply : — 

This  is  an  act  of  internal  administration,  sanctioned 
by  the  majority  of  the  shareholders.  Suppose  every  one 
of  the  partners  to  agree  on  a  particular  manner  of  dis- 
posing of  their  capital,  why  should  they  not  do  so  ?  And 
by  the  constitution  of  these  Companies,  the  act  of  the 
majority  is  the  act  of  all;  Lord  v.  Copper  Miners'  Com- 
pany if). 

The  Company  have   express    power  given   them,  by 


(o)  9  B.  &  C.  632. 

(b)  Vol.  i.  p.  28. 

(c)  6  Bing.  776. 


(fO  6  M.  &  W.  2. 
{e)  2  Jur.  N.  8.  657. 
(/)  2  Ph.  740. 
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special  resolutioii  to  modify  and  consolidate,  so  as  in 
eflfect  to  reduce,  the  capital  (a) ;  and  therefore  the  liability 
to  creditors  is  entirely  untouched.  Suppose  they  had 
called  up  the  whole  capital,  and  found  that  they  had 
more  money  than  they  required,  could  they  not  have 
returned  the  surplus  to  the  shareholders  pro  rat&? 

As  long  as  they  do  not  abandon  the  undertaking,  they 
may  deal  with  the  capital  as  they  please :  the  Legislature 
has  carefully  left  the  Directors  unfettered  as  regards 
dividends. 

The  special  resolutions  are  returned  to  the  Registrar, 
and  entered  on  the  register,  so  that  every  one  has  notice 
of  them. 


JudgmerU.         ViCE- CHANCELLOR   SiR   W.    PaGE   WoOD  : — 

I  ought  not  to  allow  this  demurrer. 

Beyond  all  doubt  there  can  be  nothing  more  mis- 
chievous than  that  the  Court  should  interfere  with 
the  internal  administration  of  Companies  of  this  sort; 
but  the  limit  which  the  Court  has  laid  down  for  its 
action  is  a  very  definite  and  intelligible  one.  The 
sole  question  is,  whether  the  step  about  to  be  taken 
is  within  the  competence  of  the  shareholders  as  a 
body  ?  and,  if  so,  the  matter  must  be  left  to  their 
discretion.  On  this  ground,  I  did  not  call  upon'  Mr. 
Everitt  on  the  point  whether  they  were  entitled  to  carry 


(a)  Sect.  12. 
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on  business  or  not ;  the  only  relief  which  I  feel  it  pro- 
perly competent  for  me  to  give,  is  on  the  question  of 
payment  of  interest ;  on  all  the  rest  of  the  case  I  did 
not  hear  a  reply.  I  do  not  see  why  The  Westminster 
Palace  Company's  case  should  not  be  followed.  I  see  no 
reason  why  I  should  assume  that  there  is  fraud  or  impro- 
priety attributable  to  the  Directors,  merely  because,  with 
a  nominal  capital  of  £40,000,  they  propose  to  commence 
business  on  a  much  smaller  scale  than  they  originally — 
to  judge  by  the  prospectus — intended.  The  Plaintiff 
knew  that  £40,000  was  the  "  nominal  capital,"  and  that 
there  were  borrowing  powers  exercisable  by  the  Direc- 
tors ;  and  I  cannot  hold  that  he  has  been  misled.  If  the 
majority  of  shareholders  think  with  him,  he*  has  his 
remedy  in  his  own  hands ;  if  not,  he  is  bound  by  their 
opinion. 
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As  to  the  payment  of  interest,  however,  I  am  of  a 
different  opinion. 

The  Bill  avers  that  there  are  no  profits,  and  that 
interest  has  been  paid,  or  is  about  to  be  paid,  out  of 
capital;  that  the  shareholders  have  paid  £4  per  share, 
and  are  discharged  to  that  extent,  and  that  they  are  now 
about  to  take  back  sums  equal  to  £5  per  cent,  of  that 
very  capital  in  the  shape  of  interest. 


On  grounds  of  public  policy,  and  on  every  principle, 
not  only  of  honesty  as  regards  the  public  generally,  but 
of  the  interests  of  this  Company  itself,  I  feel  bound  to 
prevent  this  proceeding.  This  is  not  in  accordance  with 
the  contract  entered  into  with  the  Legislature  on  behalf 
of  the  public,  whereby  it  was  determined  that  the  share- 
holders should  be  liable  to  a  certain  defined  amount,  and 
no  more,  to  the  creditors  of  the  Company ;  and  not  in 
accordance  with  the  contract  between  the  parties,  whereby 
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each  shareholder  was  protected  against  creditors  to  the 
extent  of  the  contrihutive  liability  of  all  the  others. 

Suppose  the  Company  to  agree  to  call  up  the  whole 
£10  per  share,  and  then  to  treat  the  sum  thus  raised  as  a 
fund  out  of  which  they  were  to  draw  interest  at  the  rate  of 
£6  per  cent,  as  long  as  it  lasted,  the  public  would  have 
lost  the  whole  of  their  security.  That  might  give  rise  to 
a  very  difficult  question  in  case  a  creditor  were  proceeding 
to  enforce  his  equity  against  a  shareholder  who  had 
parted  with  his  shares  to  an  innocent  holder,  treating 
them  as  £i  paid  up,  when,  in  fact,  in  the  eye  of  this 
Court,  they  would  only  have  been  paid  to  the  extent  of 
£3  :  168. 

Then  consider  the  effect  upon  the  shareholders,  inter 
se.  Suppose  it  to  become  necessary  to  pay  further 
monies  for  the  purpose  of  carrying  into  effect  the  pur- 
poses of  the  Company,  and  that  the  whole  of  the  capital 
devoted  to  this  purpose  had  been  called  up  and  handed 
back  among  the  shareholders,  might  not  a  shareholder 
who  had  purchased  his  shares  after  this  arrangement  had 
been  completed  justly  complain  that  a  great  part  of  the 
capital  had  been  improperly  employed  ?  The  Company 
may  say,  this  is  a  species  of  administration,  and  is  of 
great  service  in  inducing  persons  to  pay  their  calls 
readily  :  but  the  directors  have  other  means  for  obtaining 
the  payment  of  calls,  and  it  is  their  duty  to  enforce  such 
payment;  and  they  can,  if  they  please,  charge  £10  per 
cent,  on  the  arrears,  so  that  it  is  not  necessary  for  them 
to  adopt  this  mode  of  inducement,  and  I  do  not  think 
that  it  is  a  right  course  for  them  to  take. 

I  must,  therefore,  overrule  this  demurrer. 


July  ^th,  Mr.  Daniely  Q.C.,  and  Mr.  C.  Browne,  now  moved  for 
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an  injunction  to  restrain  the  directors  from  commencing 
business  till  the  whole  of  the  capital  had  been  subscribed, 
and  to  prevent  the  payment  of  interest  out  of  capital. 

The  prospectus  does  not  warrant  the  notion  that  £5 
per  cent,  was  to  be  paid  out  of  borrowed  money.  Is  it 
reasonable  to  say  there  is  an  unlimited  discretion  in  the 
directors?  If  there  be  any  discretion  it  must  be  un- 
limited :  and  they  might  have  raised  £2,600,  paid  them- 
selves and  the  promoters,  and  then  retired  from  the 
Company,  leaving  their  successors  to  bear  the  debt. 

They  are  managers  of  a  Company  of  which  it  has  been 
agreed  that  the  capital  should  be  £40,000,  and  it  is  not 
competent  for  them  to  vary  that  which  is  a  material  term 
of  the  contract.  The  case  of  the  assignee  of  a  lease  is 
different  from  that  of  a  shareholder,  and  the  present 
holders  have  no  power  to  vary  the  contract  to  the  preju- 
dice of  the  shareholders  for  all  time  to  come :  Ex  parte 
Hyam  (a).     ^ 

Mr.  Everittf  contra,  on  the  question  of  payment  of 
interest  only. 

The  only  limit  to  the  discretion  of  the  directors,  acting 
bona  fide,  is  the  acquiescence  of  the  Company.  Any 
dissentient  shareholders  can  compel  the  directors  to  hold 
a  general  meeting,  or  call  one  themselves ;  but  here  we 
have  the  express  sanction  of  a  general  meeting. 
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1864. 


MACDOUaALL 

V, 

JEB8ET 

Imperial 
Hotel 

COMFANT, 

Limited. 
Arffument. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

This  is   a   question   which  has   never   been   hitherto 
raised  in  this  distinct  form. 


Judgment. 


(a)  1  D.  F.  J.  75. 
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1861. 
Macdougall 

V. 

Jebset 
Impbrial 

HOTKL 

Company, 
Limited. 

JudgmaU. 


The  Company  state  that  their  capital  is  £40,000  : 
"  therefore,"  says  the  Plaintiff,  "  no  business  can  be 
commenced  till  the  whole  of  the  capital  has  been 
raised.*'  The  Act  of  Parliament  seems  to  point  to  a 
different  view.  That  act  contains  a  series  of  clauses 
headed — *^ Provisions  for  the  Protection  of  Members" 
and  among  them  is  one  (a)  enabling  the  Board  of  Trad^ 
to  appoint  inspectors  of  any  company,  "  upon  the  ap- 
plication," these  are  the  words  of  the  Act,  "  of  members 
holding  not  less  than  one-fifth  part  of  the  whole  shares 
of  the  company  for  the  time  being  issued." 


"  For  the  time  being  issued  : "  that  implies  that  it  was 
possible,  in  the  view  of  the  Legislature,  that  the  whole 
capital  might  not  be  issued. 

Then,  if  you  consider  the  feasibility  of  the  matter,  it  is 
not  like  a  case  of  two  persons  who  agree  to  pay  up  certain 
capital  between  them  :  this  is  rather  the  case  of  persons, 
who,  taking  themselves  a  certain  definite  interest  in  the 
concern,  further  agree  that  they  will  get  other  partners  if 
they  can  find  them,  but  so  that  the  whole  amount  of  the 
capital  of  the  partnership  is  not  to  exceed  a  certain  limit; 
and  they  form  a  company  on  that  sort  of  scheme.  If  tliey 
are  to  do  nothing  until  they  have  succeeded  in  getting  all  the 
shares  taken,  they  must  limit  the  number  at  first  as  much 
as  possible,  which  might,  and  often  would,  be  very  incon- 
venient. All  the  property  which  they  require  to  buy 
might  be  agreed  to  be  paid  for  in  shares,  and,  therefore, 
they  must  have  it  in  their  power  to  proceed  to  the  extent  of 
making  the  purchase  while  there  are  still  shares  un- 
issued. 

As  to  the  case  of  fraud  suggested  by  Mr.  Daniel,  the 


(a)  8.  66. 
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Court  can  always  deal  with  that  when  it  finds  it :  I  am 
not  the  least  impressed  with  supposititious  cases  not  sug- 
gested by  the  Bill.  All  that  the  Bill  says  is,  **  this  pro- 
ceeding is  illegal,  the  directors  cannot  act  till  they  have 
the  proper  capital,''  there  is  not  a  word  suggesting  that 
the  management  is  improper  or  mala  fide,  but  the 
Plaintiff's  case  is,  that  the  Company  cannot  be  properly 
managed  at  all  with  the  present  capital.  The  Plaintiff 
says,  and  I  do  not  agree  with  him,  that  the  prospectus  is 
calculated  to  lead  him  to  take  that  view,  and  that  he 
naturally  and  properly  took  that  view  from  reading  the 
prospectus:  I  think  that  the  prospectus  leads  to  a 
different  view,  namely,  that  the  Company  might  accom- 
plish the  desired  object  before  all  the  shares  were  issued, 
and  that  in  that  case  it  would  not  be  necessary  to  issue 
any  further  shares. 


1864. 

Macdouqall 

Jersey 

Imperial 

Hotel 

CoifPANT, 
LiMITEa 


All  that  has  been  done  tends  to  show  the  bona  fides 
of  the  directors.  £6,000  out  of  the  call  has  not  yet  been 
paid  up,  and  the  call  was  only  made  towards  the  end  of 
March  or  the  beginning  of  April.  It  could  not  be  decided 
at  the  time  when  the  prospectus  was  issued,  whether 
the  plans  could  be  carried  out  as  designed.  There  is  no 
illegality  in  that;  the  whole  body  of  subscribers  thmk 
that  it  is  the  right  course  to  take,  and  there  is  no  ques- 
tion of  fraud.  The  Company  is  quite  responsible,  and  I 
see  nothing  to  justify  the  motion  except  as  regards  the 
payment  of  interest.  On  that  point  I  retain  the  opinion 
I  expressed  on  the  argument  of  the  demurrer,  that  such 
payment  is  illegal,  and  that  the  Plaintiff  is  entitled  to  an 
injunction  to  restrain  that,  but  the  injunction  must  be 
-istrictly  confined  to  that  single  point :  the  costs  of  the 
motion  to  stand  till  the  Hearing,  with  the  usual  provision, 
that  if  the  Plaintiff  do  not  bring  the  cause  to  a  Hearing 
they  are  to  be  costs  in  the  cause. 
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1865.  Re  WINSCOM. 

Jan.  Uth  and      HP 

Feb.  nth.        JL  HIS  was  a  petition  under  the  2  &  3  Vict.  cap.  54, 

Ct^y^       by  Sarah  Mary,  the  wife  of  Lieutenant-Colonel  Oeorge 

Accen^2dt      Vivian  Winscom,  for  an  order  for  access  of  the  petitioner 

8  Vict,  c  64.  *^ 

Principles  on  *^  ^®^  infant  daughter,  Eleanor  Amy  Winscom^  at  such 
which  acceaa  to  times  and  places,  and  subject  to  such  regulations  as  the 
granted  or  re-     Court  should  from  time  to  time  deem  convenient  and 

fused  to  a  .      . 

mother  petition*  J^St. 
ing  under  the 
2  &  3  Vict. 

cap.  54,  dis-  The  petition  came  on  in  the  first  instance  before  Vice- 

oussed. 

Chancellor  Stttart,  who,   on   the    15th   of   July,    1864, 

ordered  access  to  be  given,  the  evidence  of  Colonel 
Winscom,  who  was  in  India,  not  having  then  been  ob- 
tained. On  appeal  the  Lords  Justices  made  an  order, 
dated  the  25th  of  July,  1864,  discharging  the  order  of 
the  Vice-chancellor,  and  ordering  the  petition  to  stand 
to  Michaelmas  Term,  with  liberty  to  either  party  to  enter 
into  further  evidence. 

The  Vice- Chancellor  Stvurt  having  declined  to  hear 
the  petition,  it  was  ultimately  placed  (by  order)  in  the 
paper  of  Vice-Chancellor  Wood, 

The  facts  as  ascertained  by  the  evid6nce  now  filed, 
including  an  affidavit  of  Colonel  Winscom,  were  as 
follows : — 

In  February,  1849,  Colonel  Winscom  married  the 
petitioner  at  Aden,  Shortly  afterwards  Colonel  an* 
Mrs.  Winscom  went  to  India,  In  the  year  1852  Mrs. 
Winscom  confessed  that  she  had  been  guilty  of  adultery, 
and  ultimately  Colonel  Winscom  condoned  the  offence. 
They  returned  to  England  in  1855,  and  the  daughter 
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Eleanor  was  bom  on  the  22nd  of  May,  1R56.  In  the 
same  year  Colonel  Winscom  returned  to  India,  leaving 
his  wife  and  child  in  England.  Mrs.  Winscom  joined 
her  husband  in  India  in  1858.  In  1861,  in  consequence 
of  an  intimacy  between  Mrs.  Winscom  and  a  Lieutenant 
Plowden,  Colonel  Winscom  sent  his  wife  away  from 
India,  and  committed  the  child  to  the  care  of  his  own 
mother  in  England,  Mrs.  Winscom  remained  some  time 
in  Aden,  and  in  1862  came  back  to  England.  Colonel 
Winscom,  on  parting  with  his  wife,  declared  that  he 
forgave  her,  and  it  did  not  appear  that  he  then  suspected 
her  of  actu^il  adultery  with  Lieutenant  Plowden.  In 
1863  Colonel  Winscom  returned  to  England,  2Jid  after 
consultation  with  members  of  his  own  family,  he  filed  a 
petition  in  the  Divorce  Court  for  dissolution  of  marriage, 
on  the  ground  of  alleged  adultery  of  his  wife  with 
Lieutenant  Plowden. 


541 


In  February,  1864,  the  petition  Was  dismissed,  the 
judge  holding  that  Mrs.  Winscom,  though  guilty  of  great 
misconduct,  had  not  committed  adultery  with  the  co- 
respondent. Colonel  Winscom  then  returned  to  India, 
having  placed  his  child  under  the  care  of  his  sister,  to  be 
educated  in  Switzerland. 

Mrs.  Winscom  thereupon  presented  this  petition,  and 
the  orders  before  mentioned  were  made  by  Vice- Chan- 
cellor Stuart  and  the  Lords  Justices.  The  additional 
particulars  furnished  by  the  affidavit  of  Colonel  Winscom 
are  sufficiently  stated  in  the  judgment 


Mr.  Bagshawe,  for  the  petitioner,  contended  that  Mrs. 
Winscom,  having  been  acquitted  of  adultery  since  the 


TOL.   II. 


Argument. 
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original  condonation,  was  entitled  to  an  order  for  access, 
under  the  2  &  8  Vict.  cap.  54,  and  that  the  absence  of 
the  child  in  Switzerland  was  no  bar  to  the  action  of  the 
Court. 


Mr.  Daniel,  Q.C.,  and  Mr.  Osborne  Morgan,  for  Colonel 
Winscom,  submitted  that  the  conduct  of  the  petitioner 
disentitled  her  to  the  relief  sought,  and  that  no  order 
could  be  enforced  in  consequence  of  the  absence  of  the 
child  from  this  country. 

Mr.  Bagshawe  replied. 

[Warde  v.  Warde  (a);  Re  Taylor  {b);  and  Hope  v. 
Hope  (c),  were  cited.] 


Feb.  izth.      Vice-Chancellor  Sir  W.  Page  Wood  :— 


Judfffneni, 


I  delayed  giving  my  judgment  in  this  matter  principally 
because  I  thought  it  necessary  to  peruse  this  painful  corre- 
spondence throughout.  The  case  that  comes  before  me 
is  simply  that  of  an  application  by  a  mother,  under 
Mr.  Justice  Talfourd's  Act,  for  access  to  her  daughter, 
the  sole  offspring  of  the  marriage,  in  such  manner  as 
the  Court  shall  direct.  It  is  not  for  the  custody  of  the 
child,  but  for  access,  and  I  must  preface  what  I  have  to 
say  by  referring,  in  the  first  instance,  to  Lord  Cottenham's 
observations  in  Warde  v.  Warde,  from  which,  both  as  to 
the  intent  of  the  Act  and  the  course  of  the  Court  under 
the  Act,  great  assistance  may  be  derived.     Lord  Cotten- 


{a)  2  Ph.  786.  {b)  11  Sim.  178. 

(c)  4  De  Gex  M.  &  0.  328. 


JudgmetU, 
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ham  says : — "  The  object  of  the  Act  and  of  the  promoters  i865. 

of  it,  and  that  which  I  think  appears  upon  the  face  of  the  he^winscoic 
Act  itself,  was  to  protect  mothers  from  the  tyranny  of 
those  husbands  who  ill-used  them.  Unfortunately,  as  the 
law  stood  before,  however  much  a  woman  might  have 
been  injured,  she  was  precluded  from  seeking  justice 
from  her  husband  by  the  terror  of  that  power,  which  the 
law  gave  him,  of  taking  her  children  from  her.  That 
was  felt  to  be  so  great  a  hardship  and  injustice  that 
Parliament  thought  the  mother  ought  to  have  the  pro- 
tection of  the  law  with  respect  to  her  children  up  to  a 
certain  age,  and  that  she  should  be  at  liberty  to  assert 
her  rights  as  a  wife  without  risk  of  any  injury  being  done 
to  her  feelings  as  a  mother."  These  observations  bear 
on  both  branches  of  the  case — custody  and  access.  In  a 
further  passage  he  says,  "  Children  are  by  nature  entitled 
to  the  care  of  both  of  their  parents,  but  when  the  conduct 
of  one  or  both  the  parents  has  been  such  as  to  render 
it  impossible  that  they  can  live  together,  and  the  Court 
has  therefore  the  painful  duty  cast  upon  it  of  deciding 
whether  the  children  shall  be  brought  up  by  one  parent 
or  the  other,  all  that  it  can  do  is  to  adopt  that  course 
which  seems  best  for  the  interests  of  the  children^  with- 
out regard  (so  far  as  it  interferes  with  that  object)  to  the 
pain  which  may  be  inflicted  on  those  who  are  the  authors 
of  the  difliculty." 

In  the  present  case  this  lady  certainly  stands  in  a 
position  most  unfortunate  for  herself,  because,  having  in 
early  youth  grievously  erred  as  a  young  wife,  she  met  with 
a  very  unusual  amount  of  indulgence  on  the  part  of  her 
husband,  and  the  consequence  waa  a  re-union  (indeed 
there  can  hardly  be  said  to  have  been  a  separation),  and 
the  birth  of  this  child.  Having  had  this  fearful  warning 
in  early  youth,  she  afterwards — at  a  mature  age,  with  the 
.  restraint  that  ought  to  have  been  imposed  by  the  thought 
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of  her  child's  future  destiny  in  life — committed  herself  to 
this  extent,  and,  in  my  opinion,  to  this  extent  only — 
that  she  allowed  her  mind  and  her  affections  to  he  most 
deplorably  corrupted.  She  was  saved  most  mercifully  by 
Providence  from  the  consummation  of  her  guilt.  That 
is  the  result  of  the  decision  of  Sir  James  Wilde,  in  which, 
if  I  may  be  allowed  to  say  so,  I  most  entirely  concur.  I 
think  it  was  not,  as  Mr.  Daniel  put  it^  a  case  of  Not 
Proven.  To  my  mind  it  appears  clear,  as  it  seems  to 
have  been  to  Sir  James  Wilde,  that  the  guilt  was  not 
consummated. 

A  singular  correspondence  took  place  afterwards,  and 
for  a  time  undoubtedly  there  was  a  great  anxiety  on  the 
part  of  the  husband  for  a  reconciliation,  if  possible,  even 
after  this  second  severe  trial.  It  seems  to  have  gone  to 
a  great  extent,  apd  during  that  period,  for  some  time  no 
doubt,  the  hope  was  held  out  to  the  mother  of  her 
having,  whilst  he  was  away,  the  charge  of  the  daughter. 
However,  after  a  time,  he  doubted  the  prudence  of  that 
course,  and  desired  the  child  to  be  under  the  charge 
of  his  own  mother  and  his  own  sister.  That  seems  to 
have  been  objectionable  to  the  lady,  and  in  consequence 
a  great  deal  of  this  correspondence  is  filled  with  reference 
to  that  subject.  Then  the  husband,  I  think,  somewhat 
unfortunately  allowed  his  own  feelings  and  his  own  dis- 
positions to  be  guided  to  a  great  extent  by  othera.  I 
must  add,  with  reference  to  the  whole  of  the  proceedings, 
and  all  that  I  have  seen  of  the  case,  that  I  hope  in  the 
future  he  will  trust  to  his  own  feelings  rather  than  be 
led  by  external  influence. 

The  result  was,  that  by  some  external  promptings  he 
was  led  to  the  course  of  proceeding  for  a  divorce.  He 
failed  in  that  application  on  the  grounds  I  have  already 
stated.     Whatever  reason  there  might  be  to  excite  his 
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suspicion  and  to  prevent  a  renewal  of  confidence,  the 
former  condonation  prevented  his  application  for  a 
divorce  being  successful,  and  indeed  the  additional 
condonation  that  had  taken  place,  after  this  second 
indiscretion,  was  a  farther  obstacle  to  the  assertion  of 
any  rights  in  the  Divorce  Court.  The  consequence  has 
been  that  Colonel  and  Mrs.  Winscam  are  not  relieved 
from  their  matrimonial  tie;  but  neither  do  I  hear  it 
suggested,  nor  could  it  I  apprehend  be  suggested,  that 
the  lady  is  in  a  position  to  institute  a  suit  for  restitution 
of  conjugal  rights.  Nothing  of  the  kind  is  now  suggested, 
and  they  must  for  the  present  remain  apart  The  hus- 
band is  in  India,  and  the  course  he  has  taken  is  this. 
He  swears  in  his  affidavit  that  it  is  in  a  great  mea- 
sure from  prudential  motives  with  regard  to  income 
that  he  has  placed  the  child  where  she  is.  Of  course 
his  expenses  must  have  been  considerably  increased 
by  the  present  position  of  things ;  as  I  understand,  he 
has  not  withdrawn  support  from  his  wife ;  and  he  says 
that  from  considerations  of  economy,  amongst  other 
motives,  he  desires  the  child  to  be  educated  abroad. 
The  child  is  now  abroad,  under  the  superintendence  of 
his  sister,  for  the  purpose  of  education,  and  therefore 
any  access  I  could  give  the  mother  would  have  to  be 
with  reference  to  that  state  of  things,  and  could  only, 
had  it  been  given,  have  been  given  for  the  purpose  of 
enabling  her  to  see  the  child  from  time  to  time  in  a 
foreign  country.  Undoubtedly  there  would  be  great 
difficulties  in  acting  upon  such  an  order,  if  it  were 
proper  to  make  it ;  or  in  carrying  into  effect  any  order 
regulating  the  mother's  access  to  her  child  whilst  resi- 
dent in  a  foreign  country.  I  do  not  say  they  would  be 
insuperable  :  they  might  be  overcome.  As  to  any  notion 
of  ordering  this  child  to  be  brought  home,  when  the 
father  says  his  means  render  it  desirable  that  the  child 
should  be  educated  abroad,  I  could  not  entertain  such  an 
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idea.  Bat  further,  I  have  had  to  consider  most  seribtisly 
how  far  it  would  be  proper  for  me  to  interfere  at  all  with 
the  father's  directions,  in  a  case  circumstanced  as  the 
present.  In  the  first  place,  it  clearly  is  not  a  case  in 
which,  according  to  Lord  Cottenham'a  view,  the  Court  is 
called  upon  for  any  interference  whatever.  It  is  not  a 
case  in  which,  to  use  Lord  Cottenham's  expression,  **  the 
mother  requires  protection  from  the  tyranny  of  her 
husband.^'  The  husband  has  been  indulgent  beyond 
any  ordinary  measure  of  indulgence,  and  at  this  present 
moment  undoubtedly  is  not  withdrawing  the  child  from 
any  notion  of  injuring  or  of  hurting  the  feelings  of  the 
mother.  That  it  must  have  that  effect,  he  and  every  one 
else  must  be  aware.  But  his  motive  is  the  bringing  up 
of  his  child  in  a  way  in  which  he  conceives  his  child 
ought  to  be  brought  up,  regard  being  had  to  the  painful 
circumstances  in  which  the  family  is  placed.  And  now 
that  the  separation  has  taken  place,  the  child,  who 
would  otherwise  have  enjoyed  the  care  and  affection 
of  both  its  parents,  cannot  have  that  care  and  affec- 
tion, and  the  Court  has  therefore  to  decide  in  such  a 
painful  state  of  circumstances  what  is  the  right  course 
to  adopt. 

As  regards  the  custody  it  was  not  asked  for  on  the 
part  of  the  mother,  and  could  not  be ;  but  then  it  is  said, 
let  access  be  given.  The  strongest  way  of  putting  it  was 
this : — Mr.  Bagshawe^  who  argued  the  case  extremely  well, 
urged  upon  me  the  consideration  that  there  had  been 
expressions  on  the  part  of  the  lady  with  whom  the 
daughter  is  now  placed,  adverse  to  the  mother,  to  such 
an  extent,  that  there  was  a  predetermination  on  her  part 
that  the  child  should  be  estranged  from  all  affection 
towards  its  mother,  and  should  never  again  have  the 
opportunity  of  knowing,  in  fact  that  her  mother  existed  ; 
that  there  should  be  a  total  blank ;  that  the  child  should 
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be  brought  up  in  such  a  way  that  her  affection  should  be 
wholly  weaned  from  her  parent,  and  that  the  mother, 
therefore,  should  be  for  ever  lost  to  the  child ;  that  the 
father  had  evidenced  intentions  to  some  degree  of  the 
same  description^  though  not  to  so  great  a  degree,  in 
saying  that  he  thought  at  all  events  it  was  not  right  at 
present  that  the  child  should  be  acquainted  with  its 
mother;  that  it  would  be  better  (or  something  to  that 
effect),  for  the  present,  that  the  child  should  be  weaned 
from  the  attachment  it  might  otherwise  feel  towards  that 
parent  under  the  painful  circumstances  in  which  it  was 
placed,  so  that  when  it  grew  older  the  exact  state  of  the 
circumstances  could  be  better,  and  less  painfully  to  the 
child,  placed  before  it. 

I  do  not  think  that  interpretation  of  the  father's  affi- 
davit is  exactly  the  correct  one.  I  think  the  father  says 
rather  this — that  he  feels  that  the  child  is  now  of  very 
tender  age;  that  this  painful  withdrawal  from  the 
mother  has  become  absolutely  necessary  (indeed,  she 
does  not  ask,  and  cannot  ask,  as  I  have  said,  to  have  the 
custody  of  the  child) ;  that  the  child  will  be  brought  up 
calmly  and  tranquilly  for  a  while,  and  that  it  would 
be  better  for  her  not  to  be  disturbed  and  excited  by 
interviev^s  with  her  mother,  until,  by  growing  older,  she 
may  be  better  able  to  be  informed  of  that  which  has 
occurred,  and  of  the  position  in  which  she  is  placed. 
At  the  same  time  the  father  throws  out  that  the  mother 
might  be  vindictive  enough  to  endeavour  to  prejudice 
the  child  against  him.  I  think,  on  reflection,  he  will 
feel  that  that  is  not  a  just  appreciation  of  the  lady's 
character,  which  comes  out  upon  this  correspondence  iii 
the  most  singularly  marked  and  open  way. 

But  though  I  do  not  think  there  would  be  any  attempt 
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of  that  kind,  there  is  a  difficalty  which  appears  to  me  to 
be  more  serious.  The  child  being  so  young,  and  the 
views  of  those  who  are  now  educating  her  with  the 
father's  sanction  being  so  antagonistic  to  this  lady's 
views,  and  the  general  course  and  system  of  instruction 
being  what  it  is,  I  think  it  would  be  a  great  peril  to  the 
child  at  the  present  moment  to  have  a  sort  of  conflict 
arising  in  her  mind  as  to  whose  suggestions  she  should 
follow,  which  would  take  place  if  the  mother  had  access 
to  it.  The  father  having  wished  his  child  to  be  under 
the  guidance,  care  and  instruction  under  which  she  is 
placed,  the  Court  has  no  right  (provided  the  father's 
conduct  be  free,  as  it  is,  from  all  question  of  impropriety, 
or  bad  motive,  or  the  like)  to  have  an  opinion  as  to 
whether  the  father  is  judicious  or  not  in  the  particular 
training  he  may  direct  his  child  to  undergo  at  the  hands 
of  his  sister.  But  two  trainings  will  not  do,  and  this  I 
take  from  the  lady's  words.  I  have  marked  a  very 
sensible  letter  of  hers ;  indeed,  most  of  her  letters  show 
so  much  good  sense,  that  I  cannot  understand  how  such 
a  mind  could  be  perverted,  as  hers  has  so  unhappily  been 
on  two  distinct  occasions.  This  lady  herself,  in  one  of 
her  letters,  speaking  of  her  reluctance  to  have  the  child 
placed  with  the  paternal  aunt,  makes  use  of  these 
observations,  the  justice  of  which  no  one  can  dispute  : — 
"  My  child  is  now  given  over  to  your  sister  to  educate, 
and  there  cannot  be  two  mistresses.  If  I  lived  there,  my 
darling  would  naturally  come  to  me  to  help  her  in  her 
little  troubles :  she  might  be  very  justly,  perhaps,  cor- 
rected by  your  sister,  but  I  might  not  at  all  times  be  able 
to  see  the  justice,  or  even  if  I  did,  I  could  not  help  my 
mother's  feelings  taking  my  child's  part.  Again,  tliere 
are  several  things  she  might  be  subject  to  which  I  could 
not  witness  without  either  feeling  angry,  discontented,  or 
speaking  out  what  I  did  feel.  This  of  course  would 
probably  give  offence,  and  be  reported  to  you.     I  should 
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not  perhaps  get  acquitted  by  you,  and  a  wide  breach  1865. 

would  be  made  wider."  ReWinsoom. 


Nobody  can  doubt  for  one  moment  the  justice  of 
the  observations  made  by  tliis  lady,  who  admits  here, 
and  whose  conduct  painfully  shows  the  truth  of  it,  that 
she  has  feelings  which  cannot  be  controlled— feelings 
which  she  has  not  strength  enough  either  of  judgment 
or  principle  to  correct ;  and  therefore  if  I  now  give  her 
that  access  to  this  child  (and  unless  it  were  a  frequent 
access  I  should  only  be  torturing  both  mother  and  child) 
which  she  desires,  it  would  lead  to  a  continual  alterca- 
tion— continual  opposition  of  views  between  her  and 
those  under  whose  care  the  child  is  placed,  which  must 
tend  to  damage  the  course  of  education  of  a  child  of 
tender  years. 

An  observation  was  made  by  Mr.  Daniel^  which  I 
thought  a  very  just  one,  that  supposing  this  lady  had  so 
conducted  herself  that  she  and  her  husband  were  living 
happily  together — and  it  is  not  the  husband's  fault  that 
they  are  not — if  they  were  living  together  she  would 
be  with  her  husband  in  India,  while  the  child  would 
be  educated  and  living  in  Europe'.  No  girl  of  this  age 
is  ever  educated  in  India,  Can  I  say  that,  because  she 
is  necessarily  so  separated  from  her  husband,  and  her 
husband  cannot  have  the  advantage  of  superintending 
directly  the  child's  education,  because  he  must  be  in 
India,  I  ought  to  allow  the  wife,  who,  if  she  were  living 
with  her  husband,  could  intei-fere  in  no  way  with  the 
husband*s  direction  as  to  the  child's  education,  to  exer- 
cise such  interference  now  ?  It  appears  to  me  clear  that 
I  ought  not.  It  does  seem  to  me  more  obviously  for  this 
lady's  own  benefit,  and  that  it  is  more  likely  she  will 
ultimately  attain  the  object  she  has  in  view,  if  the  Court 
does  not  interfere,  but  leaves  it  to  the  father,  who  has 


Judffment, 
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of  that  kind,  there  is  ^  .  jgction  under  all  these 

be  more  serious.  '  j^j^  this  unhappy  lady,  to 

views  of  those  .  .'^  L<j?nient  the  right  time  has 

father's  sanct"  ..^  ,X'fC^iW- 

views,  and  '  .^***°''* 

being  wh  ,  ^    ^^^  j  think  the  father  will  do  well 

child  8^  ,.!trtm\fA  any  suggestions  that  may  be 

arisir  ^ 'i^  ^'tn^'*  of  his  family  or  otherwise  for  his 

^^  ^''H^^^^d  better— far  better— trust  to  his  own 

'^*^*'  •  0^^  guidance  in  the  matter  that  lies  before 
*^i<^^re  very  great  confidence  that  that  being 
^/ig.  *^ie  best  will  be  done  for  the  child  and  the 
tiff  '^^i^elf.    But  in  a  case  wliere  there  has  been  no 
lidtic^  on  tlie  part  of  the  father — where  tliere  is 
'^'^ing  to  approve  of  in  all  that  he  has  done,  unless 
f  'gthe  attempt,  in  which  he  has  failed,  to  obtain  a 
jvorcc  under  circumstances  which  at  any  rate  justified 
ihe  gravest  suspicion^  and  where  the  mother  has  placed 
herself  ii^  so  unfortunate  a  position,  I  cannot,  for  her 
^irn  sake,  or  with  any  regard  to  the  just  rights  of  the 
father,  direct  the  course  of  the  child's  education  to  be 
interfered  with,  eitlier  by  bringing  her  home,  or  mak- 
ing an  order  for  this  lady  to  have   access  to  the  child 
abroad,   tending,   as  it  must  do,  to  a  conflict  of  views 
between   tliosc  who  have  the   charge   of  the   child  and 
the  mother,  that  could  not  be  otherwise  than  prejudi- 
cial to  the  child.     I  think,  therefore,  the  best  course  I 
can  take  is  to  dismiss  the  petition. 

I  ought  to  pay  one  word,  in  consequence  of  the  singular 
circumstances  under  which  the  petition  comes  before  me. 
I  should  have  felt  the  greatest  possible  difliculty  in 
arriving  at  a  different  conclusion,  especially  upon  a 
matter  of  discretion,  from  that  which  another  Judge  had 
come  to,  had  it  come  before  me  on  the  same  materials. 
But  that  learned  Judge  came  to  the  conclusion  without 
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having  the  fathers  affidavit  before  him;  and  I  think, 
*upon  the  facts  then  before  him,  it  might  well  have  sug- 
gested itself  to  his  mind,  that  some  third  parties,  external 
to  the  family,  were  directing  and  controlling  the  whole 
case.  Now  I  have  the  father's  own  afl&davit,  and  the 
father's  assertion  of  his  own  right,  with  which  I  think  I 
am  not  justified  in  interfering. 


WILSON  V.  HART. 

JLHIS  was  a  Bill  to  restrain  the  Defendants,  Jane 
Hart  and  John  Thompson^  from  using  a  house  for  the  sale 
of  beer. 

The  land  on  which  the  house  was  built  had  been  con- 
veyed by  the  Plaintiffs  to  Robert  Robinson  in  fee  by  an 
indenture  dated  in  December,  1859,  which  contained  a 
covenant  by  Robert  Robinson^  "  for  himself,  his  heirs, 
executors  and  administrators,  that  no  building  or 
buildings-  erected  or  to  be  erected  on  the  purchased  pre- 
mises or  any  part  thereof,  shall  be  used  for  the  sale  of 
ale,  beer,  wine,  or  spirits,  or  any  other  intoxicating  liquor, 
nor  for  the  purpose  of  carrying  on  any  trade  or  business 
of  a  noxious  character,  or  which  shall  be  deemed  either  a 
public  or  a  private  nuisance." 

The  land  so  sold  was  part  of  a  building  estate,  and 
similar  covenants  had  been  inserted  in  all  sales  thereof. 


1865. 

July  \2th. 

Covenant 
running  with 
Land — Notice, 

A  coYenant  by 
a  purcbaser  of 
land  not  naming 
anigns  that 
no  building  on 
the  land  should 
be  used  for  the 
sale  of  beer, — 
If  eld,  not  to 
run  with  the 
land. 

An  incoming 
tenant  from 
year  to  year  was 
told  that  the 
house  could  not 
be  used  as  a 
butcher's  shop, 
—Htld  suffi- 
cient to  affect 
him  with  notice 
of  a  covenant 
against  its  use 
for  the  sale  of 
beer,  and  in- 
junction granted 
accordingly. 
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A  hoase  built  by  Robert  Robinson  on  the  said  piece  of 
land  was  conveyed  to  Charles  MarshaUy  and  by  him  to 
the  Defendant,  Jane  Hart,  in  fee.  Jane  Hart  let  the 
house  to  the  Defendant,  Thompson,  as  a  yearly  tenant, 
who  used  it  for  the  sale  of  beer. 


Evidence,  the  effect  of  which  is  stated  in  the  judgment, 
was  gone  into  on  both  sides,  as  to  the  notice  given  of  the 
covenant  to  Thompson,  on  his  taking  the  tenancy. 

A  motion  for  injunction  had  been  ordered  to  stand 
over  to  the  hearing,  which  now  came  on. 


Argument.  Mr.  Oiffard,  Q.C.,  and  Mr.  Fry,  ior  the  Plaintiffs. 

The  covenant  runs  with  the  land,  and  whether  with 
or  without  notice  of  it,  the  Defendants  are  bound: 
Spencer's  case  (a) ;  Roach  v.  Wadham  (6) ;  Duke  qf  Bed' 
ford  Y.British  Museum  (c) ;  MinshuU  \.Oakes{d).  More- 
over, Thompson  had  express  notice  at  the  time  of  taking 
the  house ;  or  if  the  evidence  is  not  thought  to  go  this 
length,  still  he  was  put  upon  inquiry,  and  fixed  with  con- 
structive notice  of  the  contents  of  the  purchase-deed : 
Hewitt  V.  Loosemore  {e) ;  Parker  v.  Whyte  (/) ;  Robson 
V.  Flight  {g). 

Mr.  De  Gex,  Q.C.,  for  Mrs.  Hart,  admitted  notice  of 
the  covenant. 


Mr.  Kay,  for  the  Defendant,   Thompson,  contended 


(a)  1  Sm.  L.  Gas.  22. 
(6)  6  East,  289. 
(c)  2  M.  &  £.  652. 
{d)  2  H.  &  N.  793. 


{e)  9  Hare,  449. 
(/)  1  H.  &  M.  167. 
(y)  13  W.  R.  195. 
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that  the  covenant  did  not  run  with  the  land,  and  that  the 
Defendant,  Thompson^  was  not  fixed  with  notice. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 


Judgment. 


In  this  case  two  questions  of  considerable  importance 
have  been  raised,  though  the  subject  matter  of  the  suit  is 
comparatively  of  small  amount.  The  Bill  is  filed  for  the 
purpose  of  enforcing  compliance  with  a  covenant  con- 
tained in  a  deed,  by  which  the  PlaintifiGs  originally  con- 
veyed the  fee  simple  of  the  property  in  question  to  one 
Robert  Robinsorif  that  no  building  to  be  erected  on  the 
premises  should  be  used  for  the  sale  of  ale,  beer,  wine  or 
spirits,  or  for  the  purpose  of  carrying  on  any  trade  or 
business  of  a  noxious  character. 

Robinson  afterwards  conveyed  to  Marshall,  SLnA  Marshall 
to  Mrs.  Hart,  the  Defendant.  Mrs.  Hart,  the  Defendant, 
admits,  independently  of  any  question  of  the  covenant 
running  or  not  running  with  the  land,  that  she  had 
notice  of  it,  and  submits  to  be  bound  by  the  covenant, 
and  states  that  it  is  not  her  fault  that  the  engagement 
has  not  been  complied  with;  but  she,  through  the 
medium  of  a  Mr.  William  Robinson,  as  her  agent,  let  the 
property  to  Thompson,  who  avers  that  he  had  no  notice 
of  this  covenant,  and  that  he,  therefore,  ought  not  to  be 
bound  by  the  engagement  so  entered  into. 


Two  questions  have  been  argued:  first,  whether  the 
covenant  is  one  which  runs  with  the  land  ?  and  that  is  a 
question  of  considerable  difiSculty.     The  other,  whether 
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Judgment, 


the  Defendant,  Thompson,  had,  or  had  not  notice? 
With  regard  to  the  covenant  running  with  the  land,  it  is 
to  ]be  observed  that,  even  in  Spencer's  case,  which  was  on 
a  covenant  to  build  a  wall  not  already  built,  it  was  held 
that  a  covenant  to  do  some  thing  not  already  done,  was 
not  a  covenant  which  could  bind  the  assigns,  unless  they 
were  named,  which  they  are  not  in  this  deed. 


Further  than  that,  it  may  be  a  question  how  far  such  a 
covenant  as  this,  not  to  exercise  a  certain  trade  on  property 
to  be  built,  can  be  considered  to  be  anything  more  than 
a  personal  covenant.  It  is  not  like  a  covenant  that  no 
building  shall  be  erected,  which,  being  a  covenant  that 
the  land  shall  remain  in  its  existing  state,  and  not  a 
covenant  to  do  anything  future,  as  in  Spencer's  case, 
might  perhaps  be  held  to  run  with  the  land  ;  but  a  cove- 
nant as  to  the  personal  act  of  some  one  living  on  this 
property,  that  he  will  not  carry  on  a  particular  trade  or 
business,  which  does  not  require  the  property  to  be 
specially  built  for  that  purpose,  because  beer  might  be 
sold  in  a  house  built  for  a  dwelling-house.  This  is  a 
personal  engagement,  entered  into  for  the  non-perform- 
ance of  certain  particular  acts  on  the  property ;  and  I 
cannot  say  that  it  runs  with  the  land.  Nevertheless,  if 
the  tenant  had  notice  of  such  an  engagement,  the  cove- 
nant must  be  performed. 


The  Defendant,  Thompson,  states  in  his  answer,  that 
he  had  no  notice  of  anything  of  this  description,  giving 
this  account  of  the  transaction :  In  the  month  of  Sep- 
tember, 1864,  he  was  inquiring  for  a  house  in  which  to 
carry  on  the  business  of  a  grocer  or  provision-dealer,  in- 
cluding the  sale  of  ale  or  beer  to  be  taken  away  and  not  to 
be  consumed  on  the  premises.  He  made  inquiries,  among 
other  persons,  of  a  Mr.  Littlefair^viho  showed  him  an  adver- 
tisement of  this  house,  with  a  reference  to  William  Robinson, 
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auctioneer ;  and  he  and  Littlefair  went  to  look  at  the  house. 
He  found  that  the  house  was  huilt  and  fitted  for  a 
dwelling-house  and  shop.  He  told  William  Robinson 
that  he  wished  to  carry  on  the  trade  of  a  provision  dealer, 
and  he  replied  that  his  orders  were  not  to  let  it  for  a 
butcher's  shop,  but  that  Defendant  might  carry  on  any 
other  business  that  he  chose.  To  some  extent  Littlefair 
confirms  this,  though  he  does  not  use  the  identical  words. 
Littlefair  says  that  the  words  used  were,  that  John 
Thompson  could  use  it  for  any  other  purpose. 


Judgment, 


The  Plaintiffs  have  entered  into  evidence  that  a  great 
number  of  plots  were  sold  or  let  in  this  way  with  restrictive 
provisions,  and  therefore  the  Defendant  ought  to  have 
known  it.  On  the  other  hand,  the  Defendant  has  put  in 
evidence  to  show  that  there  were  two  houses  on  this  very 
estate  used  for  the  selling  of  beer. 

The  existence  of  two  houses  on  this  estate  licensed  for 
the  selling  of  beer  does  not  bring  the  case  up  to  that  of 
The  Duke  of  Bedford  v.  The  British  Museum.  I  do  not 
think  it  can  be  said  here,  that  everybody  has  a  right 
to  open  a  shop  for  beer,  simply  because  these  two 
instances  are  to  be  found  in  which  it  has  been  done. 
The  case,  therefore,  is  brought  to  the  one  question  of 
notice. 


In  Parker  v.  Whyte,  which  I  had  before  me,  I  rested 
my  decision  on  the  ground  that  a  man  cannot  take  pos- 
session of  real  property,  and  say,  "  I  knew  nothing  at  all 
about  it ;  I  did  not  know  what  the  position  of  my  lessor 
was.  I  made  no  inquiry,  and  therefore  I  am  not  bound 
by  any  equity  that  may  affect  the  property.''  In  truth, 
there  the  estate  was  not  a  legal  estate  at  all,  and  there- 
fore perhaps  the  case  did  not  require  so  broad  a  ground 
as  that  upon  which  I  put  it. 
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JudgmtnU 


Looking  again  at  the  judgment  in  Jones  v.  Smith  (a),  I 
certainly  find  some  authority  referred  to  there,  not  so  much 
in  the  shape  of  decisions  as  in  the  shape  of  dicta  of  learned 
authors  of  text-books  and  the  like,  which  would  seem  to 
require,  if  they  be  correctly  stated,  some  modification  of 
the  doctrine  in  Parker  v.  Whyte,  I  find  particularly 
Lord  SU  Leonards  quoted  as  saying,  that  if  a  person 
cannot  be  shown  to  have  purposely  avoided  knowledge, 
he  is  not  affected  with  notice ;  and  Vice-Chancellor 
Wlgram  to  some  extent  adopts  this  language.  It  would 
be  diflScult,  I  think,  to  apply  that  doctrine  to  the  full 
extent  contended  for.  Undoubtedly  a  man  buying  a 
large  fee  simple  estate,  and  asking  for  no  title  at  all, 
would  be  affected  with  notice  of  any  incumbrances  which 
might  exist  on  the  title.  The  case  of  Jackson  v.  Rowe  (b) 
is  an  authority  for  that. 


It  is  often  a  matter  of  considerable  difficulty  and 
nicety  to  say  how  far  constructive  notice  shall  extend, 
but  I  think  there  is  enough  to  bring  this  particular  case 
within  the  line  of  doctrine  traced  in  the  case  of  Jones  v. 
Smith.  The  principle  which  is  there  very  accurately  and 
clearly  laid  down  is  this.  If  you  are  told  that  there  is 
an  instrument  in  existence  which  does  not  affect  the 
estate  at  all,  you  have  no  right  to  look  at  it,  and  you  are 
not  bound  by  anything  which  it  may  contain ;  but  if,  on 
the  other  hand,  you  are  told  that  there  is  something  affect- 
ing the  estate,  and  you  are  not  told  truly  what  it  is,  knowing 
the  fact  that  it  affects  the  estate,  you  are  bound  to  inform 
yourself  of  all  the  circumstances.  That  was  the  case  of 
Jones  V.  Smith.  lu  Jackson  v.  Rowe,  there  was  a  settle- 
ment which  formed  the  root  of  the  title,  and  the  pur- 
chaser was  held  to  be  affected  with  notice  of  the  contents 
of  the  settlement.     So,  again,  a  case  more  nearly  bearing 


(a)  1  Hare,  43. 


(6)  2  Sm.  &  S.  472. 
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on  the  case  before  me,  is  Taylor  v.  Baker  (a),  to  which 
Vice-Chancellor  Wigram  refers.  A  person  at  the  time 
of  making  a  purchase  had  actual  notice  that  one  Strong 
had  a  judgment  or  warrant  of  attorney  that  affected  the 
estate,  It  turned  out  that  the  incumbrance  was  a  mort- 
gage, and  the  purchaser  was  held  to  be  aflfected  with 
notice.  The  result  is  that  a  purchaser  who  is  told  that 
there  is  anything  at  all  affecting  the  premises,  cannot 
rely  on  being  told  that  it  does  not  affect  them  beyond 
this  or  that  extent,  but  must  go  to  the  person  able  to 
give  information  as  to  the  extent  to  which  they  are 
affected. 


Now,  assuming  the  whole  of  the  Defendant's  statement 
to  be  correct,  it  is  this.  He  knew  that  he  was  dealing 
with  an  agent,  an  auctioneer.  He  says  that  this 
auctioneer  asked  him  what  he  intended  to  do  on  the 
premises,  and  he  said  "I  wish  to  carry  on  the  business 
of  a  provision  dealer."  The  auctioneer  then  said  that 
his  orders  were  not  to  let  it  for  a  butcher's  shop,  but 
that  the  Defendant  could  carry  on  any  other  business  in 
the  house  that  he  chose.  The  Defendant,  therefore, 
was  informed  that  he  was  dealing  with  an  agent  acting 
under  restrictive  orders,  and  I  apprehend  that,  having 
notice  of  that  description,  the  Defendant  was  bound  not 
to  be  satisfied  with  it,  but  to  make  further  inquiries. 
Being  told  that  the  agent  had  only  a  limited  authority, 
he  ought  to  have  seen  the  principal,  and  to  have  made 
himself  acquainted  with  the  extent  to  which  the  agent's 
authority  was  limited.  If  he  had  made  inquiry  of  the 
principal  he  would  have  been  immediately  told  : — "  The 
property  cannot  be  let  for  any  such  purpose  as  that  to 
which  you  intend  to  apply  it,  namely,  the  selling  of  beer, 
which  is  expressly  prohibited."     I  think,  therefore,  that 


(a)  6  Price,  306^ 


VOL.  II. 


558 


OASES  IN  OHANCEEY. 


1865. 


Judgment. 


even  if  the  statement  on  the  Defendant's  part  were  taken 
literally,  it  would  not  relieve  him  from  notice;  and  I 
must  say  that,  though  I  do  not  doubt  the  fairness,  I  am 
not  quite  satisfied  of  the  perfect  accuracy  of  the  account. 
The  auctioneer  gives  a  different  version,  but  it  is  not 
necessary  to  pursue  this,  because  even  on  the  Defendant's 
own  showing,  I  must  hold  that  he  was  bound  to  inquire 
as  to  the  extent  of  the  limit  which  was  placed  upon  the 
agent's  authority ;  and  if  he  had  done  so,  he  would  have 
been  told  by  the  principal,—'^'  I  cannot  possibly  let  it  to 
you,  because  I  am  bound  by  notice  of  a  covenant  not  to 
let  it  as  a  beer-sliop/' 


There  will  therefore  be  an  injunction,  but,  under  the 
circumstances,  it  must  be  without  costs. 


CASES  IN  CHANCEEY.  369 


UNITED  STATES  OF  AMERICA  v.  PRIOLEAU.         1865. 


C 


Foreign  Oovern- 

ERTAIN  of  the  component  States  of  the   United  ^^enmeAt. 
States  of  America  having  seceded,  and  established  a  de  Where  a  d« 
facto  Government   under  the   style  of  the  Confederate  ti^^iy^^^m- 
States  of  America,  the  Confederate  Government  raised  ment  raises 

•^  '  funds  by  taxes 

funds  by  voluntary  contributions  and  taxes,  and  thereby  and  contribu- 
became  possessed,  as  public  property  of  their  Govern-  that  upon  their 
ment,  of  certain  cotton.  '"^^^T^p^to 

the  re-estab- 
lished  GovJm- 
By  an  agreement  dated  the  7th  of  July,  1864,  between  ment,  subject 

the  Defendant  Priolcau,  one  of  the  members  of  a  firm  tracts  as^SEede 

of  Fraser,  Trenholm  8c  Co.,  carrying    on   business   in  facto  Ctovern- 

^  '  •'      °  ment  may  have 

Liverpool,  of  the  one  part,  and   McCrae,  who  was  an  entered  into. 

agent  of  the  Confederate  Government,  of  the  other  part, 
it  was  agreed  as  follows.  Prioleau  was  to  build  eight 
steam  vessels,  to  be  let  out  to  hire  to  McCrae,  and  to  be 
employed  in  the  transport  of  cotton  from  the  Confederate 
States,  The  cargoes  were  to  be  consigned  to  Prioleau, 
to  be  sold  by  him  according  to  instructions.  Out  of  the 
proceeds  all  expenses  of  sailing  the  ships  and  otherwise 
in  respect  thereof  were  to  be  recouped  and  commission 
paid,  and  of  the  balance  one  half  was  to  be  applied  as 
McCrae  should  direct,  and  the  other  half  to  be  retained 
by  Prioleau  until  the  gross  purchase-money  of  the  vessels 
should  be  made  up,  and  the  vessels  were  then  to  be  trans- 
ferred to  McCrae  as  purchaser.  The  purchase-money  was 
to  be  20  per  cent,  in  addition  to  the  cost  of  building. 
McCrae  was  to  guarantee  the  safety  of  the  ships,  and  pay 
damages  for  any  that  might  be  lost.  The  members  of 
Fraser^  Trenholm  8f  Co.  were  Americans,  but  Prioleau 
was  naturalised  as  a  British  subject. 

Certain  of  the  cotton  before  mentioned  was  shipped  at 

o  o  2 
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Galveston  in  Texas,  one  of  the  Confederate  States,  by  the 
agent  of  the  Confederate  Government,  and  taken  to 
Havana,  where  the  cotton  was  delivered  to  an  agent  of 
Prioleau's  firm.  He  caused  it  to  be  reshipped  in  the 
Aline,  one  of  the  eight  ships  the  subject  of  the  agree- 
ment, and  consigned  to  Eraser  dk  Co.  in  Liverpool,  where 
the  ship  had  recently  arrived,  and  was  lying  in  the 
Mersey  Docks.  The  ship  Aline  was  consigned  to  the 
Defendants  Malcolmson  and  others.  The  Aline  had  left 
Havana  before  the  submission  of  the  Confederate  armies 
in  Texas,  but  after  the  conquest  of  other  portions  of  the 
Confederate  States* 


The  Plaintiffs  by  their  bill  claimed  to  have  the  cotton 
delivered  up  to  them,  and  prayed  an  injunction  to  restrain 
the  Defendants  from  dealing  with  it,  and  a  receiver. 

The  case  now  came  on  upon  motion  for  a  receiver  and 
injunction.  It  appeared  in  the  evidence  that  the  cotton 
was  worth  about  £40,000,  and  that  Fraser  d  Co.  had 
incurred  expenses  in  sailing  the  ships  of  about  £20,000, 
which  remained  unsatisfied,  independently  of  the  cost  of 
building.  Some  of  the  ships  had  not  gone  to  sea,  and 
had  not  been  taken  from  the  builders'  yard  at  the  time  of 
the  subjection  of  the  Confederate  Government. 


ArgumenL 


The  Attorney-General  (Sir  R,  Palmer),  Mr.  Giffard, 
Q.C.,  and  Mr.  Druce,  for  the  Plaintiffs. 


It  is  clear  that  this  cotton  was  public  property  of  the 
Confederate  de  facto  Government,  and  has  now,  on  the 
re-establishment  of  the  Plaintiffs*  authority,  passed  to 
them  as  public  property  of  the  United  States  :  HuUett  v. 
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King  of  Spain  (a) ;  Emperor  of  Austria  v.  Day  (6) ;  King 
of  the  Two  Sicilies  v.  Willcox  (c). 

It  is  clear  that  Fraser  dt  Co,  cannot  set  up  any  general 
lien  as  consignees :  Bock  v-  Gorrxssen  (d).  Nor  can  they 
have  any  valid  lien  by  virtue  of  an  agreement  with 
persons  who  were  mere  usurpers,  and  had  no  real  title  to 
the  cotton  at  all(e).  The  Defendants  have  taken  from 
wrong  doers  cotton  of  the  Plain tiflfs,  with  notice  of  their 
rights.  At  any  rate,  if  a  question  of  this  kind  should 
arise,  it  can  be  discussed  at  the  hearing,  and  in  the 
meantime  the  Plaintiffs  are  entitled  to  have  the  cotton 
secured. 


1865. 

United  States 
OF  America 

V. 

Prioleau. 
ArywBMiU, 


Mr.  Rolt,  Q.C.,  Mr.  James,  Q.C.,  Mr.  Milward,  Q.C., 
and  Mr.  C,  Hall,  for  the  Defendants,  the  members  of  the 
firm  of  Fraser  d  Co. 


Admitting  the  principle  that  the  public  property  of  the 
defeated  Government  passes  to  the  victors,  it  is  not  clear 
that  this  cotton  does  not  belong  to  the  State  of  Texas, 
from  which  it  was  shipped,  rather  than  to  the  present 
Plaintiffs.  But  passing  over  that,  it  is  clear  that  the 
United  States  cannot  succeed  to  the  property  of  the 
Confederate  Government  without  fulfilling  the  obligations 
entered  into  with  respect  to  it  by  that  Government.  If 
Napoleon  during  the  100  days  had,  consigned  property 
to  persons  in  England,  our  courts  would  not  have  allowed 
the  Bourbon  Government  to  reclaim  it  without  satisfying 
the  rights  of  the  consiguee.  So  here  the  lien  of  the 
Defendants  for  expenses  in  the  first  instance,  and  then 
as  to  half  the  balance  for  the  price  of  the  ships,  cannot 
be  displaced.     The  Plaintiffs  must  take  subject  to  ex- 


(fl)  1  Dow.  &  C.  169. 

(6)  3  l)e  Gex,  F.  &  J.  217. 

(c)  1  Sim.  N.  S.  301. 


(d)  2  De  Gex,  F.  &  J.  434. 

(e)  1  KenVi  Comm,  77,  86. 
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>*cv         iwB^  contracts  (a).    This  was  also  the  view  of  Lord 
"  ^        %y^»9rorth  in  the  case  of  the  King  of  the  Two  Sicilies. 


T^\.-\.^  k 


Then  as  long  as  our  lien  exists  the  Court  cannot  take 
av«r  the  cotton  fi-om  us.  If  it  were  locked  up  till  the 
hearing  the  consequences  might  be  serious  to  the  De- 
fendants, who  are  under  heavy  liabilities  in  respect  of 
their  agreement.  In  the  case  before  Lord  Cranworth, 
the  Khig  of  the  Two  Siciliea  claimed  only  to  adopt  the 
existing  contract,  and  unless  they  do  that,  the  United 
States  have  no  title  as  against  us. 

[They  also  referred  to  Ex  parte  Chavasse  iff).  ] 

Mr.  Robinson  for  the  consignees  of  the  ship. 

Mr.  Osborne^  Q.C.,  and  Mr.  Nash,  for  ih^  Mersey  Dock 
and  Harbour  Board. 

Mr.  Giffard  in  reply : — 

The  only  authority  cited  for  the  position  that  a  legiti- 
mate sovereign  power  is  bound  by  contracts  entered  into 
by  a  rebel  Government,  is  Lord  Cranworth^s  dictum  in 
the  case  of  the  King  of  the  Two  Sicilies,  and  that  was 
only  because  the  Sovereign  thought  fit  to  adopt  the 
contract. 


JadfjmcnU        ViCE- CHANCELLOR   SlR  W.   PaGE   WoOD  : — 

The  first  point  raised  as  to  the  rights  of  the  United 
States   Government,   was   whether  they  could  take   the 

(a)   JFJieaton^s  International  Law  (Lawrenoo's  edition),  65. 
{h)  (>  N.  R,  6. 
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cotton,  except  subject  to  the   agreement  between  the         1865. 
Defendants  and  the  Confederate  Government.     The  title  united  States 
of  the  United  States  to  what  was  once  the' property  of  the     ^^  Amebica 
de  facto  Government  of  the  so  called  Confederate  States  is      Pbioleau. 
scarcely  disputed.     That  Government  raised   funds  (it      Judgment. 
scarcely  matters  whether  by  voluntary  contribution  or  by 
taxation,  though  it  is  not  denied  that  compulsory  means 
were  used),  and  this  cotton  is  the  produce  of  the  funds  so 
raised. 

The  de  facto  Government  has  been  displaced,  and  the 
authority  of  the  Government  of  the  United  States  has 
been  restored.  This  cotton  was  clearly  acquired  by  the 
de  facto  Government,  including  several  States,  and  not 
by  the  State  of  Texas  alone.  It  is  therefore  public 
property  of  the  people  of  the  United  States,  and  belongs 
as  such  to  the  Plaintiffs.  The  case  of  the  King  of  the 
Two  Sicilies  and  other  authorities  establish  the  principle 
that  where  a  de  facto  Government  has,  as  such,  obtained 
possession  of  property,  the  Government  which  displaces 
it  succeeds  to  all  its  rights. 

Then  upon  the  second  point,  as  to  the  claim  of  the 
Defendants  under  the  agreement :  I  confess  I  do  not  see 
much  room  to  doubt  that  the  United  States  must  take 
subject  to  the  agreement.  That  was  the  result  of  a 
negotiation  between  the  de  facto  Government  and  certain 
persons  in  England  (one  of  them,  as  it  appears,  being 
naturalised),  who  had  a  perfect  right  to  deal  with  the  de 
facto  Government.  It  is  not,  as  was  said,  a  taking  of  the 
Plaintiffs*  property  with  notice  of  their  rights.  If  the 
transactions  were  regarded  in  that  light,  the  result 
would  be  that  no  dealing  with  a  de  facto  Government  . 
would  ever  be  possible.  That  Government  exercised  the 
power  of  levying  taxes,  and  enjoyed  belligerent  rights 
against   what,   the  Plaintiffs   say,  was   the   only  lawful 
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^^J^^^       Government.      Other  nations  cannot  enter  into    that 

UinTiED  States  question,  but  must  protect  their  subjects,  and  cannot 

^,  allow  a  Government  which  succeeds  to  the  property  of 

Prioleau.       ^  ^Q  facto  Government  to  displace  rights  acquired  by 

Judgment,      their  people.     If  this  were  otherwise,  the  Plaintiffs  might 

equally  have  insisted  that  Confederate  vessels  lying  in 

our  ports  during  the  war,  should  have  been  handed  over 

by  the  authority  of  English  tribunals  to  the  Government 

of  the  United  States,  as  being  their  property. 

If  the  case  had  been  that  of  a  body  of  mere  robbers 
devastating  and  plundering  the  territories  of  the  United 
States,  our  Courts  might  have  interfered  to  restore  pro- 
perty so  acquired ;  but  then  the  rightful  claimants  would 
have  been  not  the  United  States  Government,  but  the 
persons  who  had  been  robbed.  It  is  only  because  the 
money  was  raised  by  a  de  facto  Government,  that  the 
United  States  can  come  here  to  claim  at  all.  Had  the 
money  been  obtained  by  mere  robbery,  it  would  never 
have  become  public  property.  It  only  acquired  that 
character  because  it  was  levied  by  an  authority  exer- 
cising rights  of  Government. 

I  have  so  little  doubt  upon  this  point,  that  I  cannot  put 
the  Defendants  upon  any  tenns  which  would  abridge 
their  rights  under  the  contract.  It  may  be  contended 
that  the  measure  of  damages  should  be  ascertained  on 
this  principle.  The  Defendants  to  take  out  of  the  gross 
proceeds  the  expenses  of  sailing  the  ships,  and  then  to 
divide  the  balance  and  carry  one  half  to  the  account  of 
the  purchase  money  of  the  eight  ships,  and  upon  that  the 
Plaintiffs  to  be  entitled  to  the  eight  ships  (other  than 
those  lost  within  the  meaning  of  the  last  clause  of  the 
agreement).  The  only  liability  sworn  to  by  the  De- 
fendants is  a  sum  of  ;£20,000  for  expenses,  and  subject 
to   the   results   of  an   account.     I   must  treat  them   at 
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this  stage  of  the  cause  as  entitled  to  that.     Of  the  re-  1865. 

maining  s£20,000,  the  Plaintiffs  seem  to  be  entitled  to  umited  States 
one  half  and  the  Defendants  to  retain  the  other  half, 
but  only  on  the  terms  of  giving  up  the  ships.  I  do  not 
now  decide  any  of  these  questions ;  but  under  the  cir- 
cumstances, the  proper  course  will  be  to  appoint  the 
Defendant  Prioleau  receiver,  he  either  giving  security  for 
£20,000,  or  else  paj^ing  that  amount  into  Court  on  or 
before  the  1st  of  November. 


OF  America 

r. 
Prioleau. 

Judgment. 


RIDGWAY  V.  KYNNERSLEY. 

JL  HIS  was  a  Bill  for  Foreclosure.  It  appeared  that 
the  mortgagor  had  contracted  to  sell  a  portion  of  the 
mortgaged  estate  to  one  Moldy  who  had  paid  £15  deposit 
on  the  occasion  of  the  sale,  and  had  signed  the  usual 
agreement  to  purchase. 

MoW,however,had,on  being  served  with  the  Bill,  filed  an 
answer  and  disclaimer,  whereby  he  disclaimed  all  interest 
in  the  lands  in  question,  and  stated  that  the  Plaintiff  had 
not  applied  to  him  before  the  filing  of  the  Bill,  and  that 
if  he  had  been  applied  to  he  would  have  disclaimed,  and 
he  required  to  be  dismissed  with  costs.  The  Plaintiff 
refused  to  dismiss  him  with  costs,  and  he  refused  to  be 
dismissed  without  costs. 


1856. 

Feb.  25th. 

Practice — DU- 

claiming  Debt — 

Coits. 

When  a  party 
to  a  Bill  has 
disclaimed  and 
died,  the  plain- 
tiff has  no  right 
to  revive  the 
rniit  against  his 
personied  repre- 
sentatives, 
although 
there  was  at  the 
time  of  his 
death  a  disputed 
question  of 
costs. 


Pending  this  dispute  Mold  died,  and  the  Plaintiff  there- 
upon revived  the  suit  against  his  executrix. 
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The  cause  now  came  on  for  Hearing,  when 

Mr.  Jolliffe,  for  the  executrix,  asked  for  the  costs  of 
appearance,  both  of  the  executrix  and  of  the  original 
purchaser. 

This  case  is  distinguishable  from  Ford  v.  Lord  Chester- 
field  (a),  and  that  class  of  cases,  on  the  ground  that  a 
judgment  creditor,  by  registering  his  judgment,  does  in 
fact  claim  an  interest  in  all  the  lands  of  the  debtor, 
whereas  a  purchaser  of  a  valueless  estate  does  not  neces- 
sarily do  so.  If  the  Plaintiff  had  inquired,  he  would 
have  learnt  that  Mold  had  no  interest.  At  any  rate  the 
executrix  ought  not  to  have  been  brought  before  the  Court. 


Argum<ni, 


Mr. 


for  the  Plaintiff  :- 


The  Plaintiff  could  not  know  till  the  answer  came  in 
whether  Mold  claimed  an  interest  or  not,  and  then  Mold 
refused  to  be  dismissed,  except  on  the  terms  of  being  paid 
costs,  to  which  he  was  not  entitled. 

It  was  necessary  to  bring  the  executrix  before  the 
Court,  if  for  no  other  purpose,  to  determine  this  question 
of  costs. 


JmikmtttL      Vick-Chaxcellor  Sir  W.  Page  Wood  I — 

The  rule  is  this.  If  a  defendant  seeks  by  his  dis- 
claimer to  entitle  himself  to  costs,  he  must  either  saj 
that  he  has  not,  ami  never  had  claimed  any  interest,  or 


v«)  16  Bear.  dtX),  aad  ««  BtUamy  x.  BridUmiaty  4  IL  &  J.  670. 
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he  must  show  that  before  Bill  filed  he  had  disclaimed  in 
some  manner  which  ought  to  have  satisfied  the  Plaintifif> 
and  under  circumstances  which  either  established  actual 
notice  of  such  disclaimer  against  him,  or  showed  that 
with  ordinary  care  and  prudence  he  might  have  had  such 
notice. 
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It  is  impossible  for  a  mortgagee,  before  filing  his  Bill, 
to  send  round  to  every  one  who  has  a  prima  facie  interest 
in  the  land,  and  inquire  whether  he  does  or  not  claim 
any  such  interest  (a),  and  therefore  I  do  not  think  that  you 
can,  in  this  case,  have  any  costs  of  the  disclaiming  party. 

As  to  the  executrix,  the  case  is  somewhat  different : 

{a)  This  question  was  much  disoussed  in  a  case  of  Howkins  v. 
Bennet,  before  the  Vice- Chancellor  Stuart,  which  is  not  reported. 
The  following  note  of  that  case  is  taken  from  the  reporter's  MSS. 


HOWKINS  17.  BENNET. 


1863. 


JL  HIS  was  a  suit  to  realise  an 
annuity  secured  by  a  mortgage. 

The  only  point  of  any  general 
importance  related  to  the  costs 
of  the  Defendants  Duncan  and 
Jones, 

These  Defendants  were  regis- 
tered judgment  creditors  of  the 
Defendant  Bemvet  (the  mort- 
gagor), who  had  assigned  the 
benefit  of  their  judgments  before 
the  institution  of  the  suit,  but  no 
suggestion  of  such  assignment 
had  been  entered  on  the  register, 
nor  had  the  Plaintiffs  had  any 
notice  thereof. 


The  Defendants  had  put  in  an  ^^  2m-ZQth 
■  answer  and  disclaimer,  stating  and  May  IbL 
these  facts,  and  that  had  the 
Plaintiffs  applied  to  them  before 
filing  the  Bill,  they  would  have 
been  informed  that  they  had  no 
interest  in  the  property ;  and  they 
claimed  their  costs. 


On  the  cause  coming  on  for 
hearing,  Mr.  C  E,  Hawkins,  for 
the  Defendants  Duncan  and 
Jones,  asked  for  their  costs,  on 
the  ground  that  their  interest 
had  come  to  an  end  before  the 
institution  of  the  suit. 


July  80. 
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the  Plaintiff  had  on  the  record  a  clear  disclaimer  on  the 
part  of  her  testator,  so  that  on  the  merits  she  was  plainly 
Ktmnersley     °^*  ^  necessary  party  to  the  suit ;  and  if  she  had  made 
—  any  application  for  the  costs  of  her  testator,  or  had  asked 


May  I. 


Vice-Chancklloe  Sir  John 
Stuabt  said  that  the  Plaintiffs 
were  dearly  right  in  making 
these  Defendants  parties  in  the 
first  instance,  and  that  the  pro- 
per course  for  them  to  have  taken 
was,  without  appearing  or  taking 
any  step  in  tiie  suit,  to  have 
written  to  the  solicitors  of  the 
Plaintiffs,  stating  the  facts,  and 
inquiring  whether  the  Plaintiffs 
required  them  to  appear,  or  to 
put  in  any  answer,  and  that  as 
they  had  not  chosen  to  take  this 
course,  but  had  appeared  and 
disclaimed,  he  could  not  now 
give  them  any  costs. 

Mr.  C  jE,  HaxokinB^  for  the 
Defendants,  appUed  for  leaTC  to 


file  and  use  an  affidavit  of  their 
solicitor,  to  the  effect  that  before 
answer  he  (the  solicitor)  had 
written  to  the  Plaintiffs'  solicitor, 
and  had  explained  to  him  fully 
the  circumstances  in  which  the 
Defendants  were  placed,  and 
offered  to  allow  their  names  to  be 
struck  out  of  the  Bill,  and  that 
the  Plaintiffs'  solicitor  had  re- 
quired an  answer. 

The  Vice-Chakcellor  admit- 
ted the  affidavit,  and  on  reading 
it  directed  the  Bill  to  be  dis- 
missed as  against  the  Defendants 
in  question,  with  costs  incurred 
subsequently  to  the  date  of  the 
said  letter. 


A  somewhat  similar  point  has  also  come  recently  before  the  Master 
OP  the  Rolls,  in  a  case,  the  report  of  which,  though  given  else- 
where (a)  on  a  different  question,  does  not  notice  this  point. 


1862. 


Ti 


FAGG  r.  JAMES. 


I.  HIS  was  a  Bill  to  realise  a 
JtUylM  and  Zrd.  security  which  had  been  given  by 
way  of  equitable  mortgage  on 
four  houses,  known  as  Nos.  7,  8, 
11,  and  12,  Cornwall  ViUaB.Dal- 
iton. 

One  of  the  houses  in  question 
(No.  7)  had,  subsequently  to  the 
Plaintiff's   mortgage,    been    as- 


signed by  wny  of  legal  mortgage 
to  the  Dcleudant  Jeaffreson,  who 
had  afterwards,  with  the  con- 
currence of  the  mortgagors,  sold 
the  same  to  the  Defendant  Wood. 


Before  instituting  the  suit,  the 
Plaintiff  had  applied  to  the  De- 
fendant Wood^  requiring  him  to 
admit  his  (the  Plaintiff's)  interest 


(a)  6  L.  T.  N.  S.  675. 
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to  be  put  upon  the  record  for  the  purpose  of  making  any 
such  claim,  that  might  properly  have  been  refused. 

As  the   Plaintiff,  instead  of  taking  this   course,  has 
thought  proper  to  bring  her  here,  he  must  pay  her  costs. 


in    the    property,    and    oflfcring 
terms  of  compromise. 

To  this  letter  the  solicitors  of 
the  Defendant  replied,  to  the 
effect  that  Wood  had  only  taken 
his  assignment  of  the  lease  of 
this  house  hy  mistake  for  another ; 
and  that  he  had  broaght  an 
action  for  negligence  in  the  trans- 
action against  his  former  soli- 
citor, which  action  was  then  still 
pending;  and  that  when  it  was 
decided  it  would  be  for  Wood  or 
the  solicitor  (according  to  the 
result  of  the  action),  to  take  the 
property  for  what  it  was  worth: 
and  they  said  that  under  these 
circumstances  Wood  claimed  no 
heneticial  interest  in  the  house  in 
question,  and  that  he  refused  to 
interfere  in  any  way  with  the 
property,  either  as  owner  or 
otherwise,  until  the  determina- 
tion of  the  said  actbn. 

The  Plaintiff  tiereupon  placed 
and  retained  Wood  on  the  record 
as  a  Defendant.  Before  the  suit 
came  to  a  hearing,  the  action 


was  tried,  and  Wood  reooyered 
the  amount  of  his  purchase-money 
against  the  solicitor,  and  there- 
upon ceased  to  have  any  interest 
whatever  in  the  house.  The  so- 
licitor in  question,  on  heing  ap- 
plied to  hy  the  Plaintiff,  wrote  a 
letter  disclaiming  all  interest  in 
the  premises,  and  he  was  not  a 
party  to  the  suit. 


On  the  cause  coming  on  for 

hearing,    Mr.    Cotton,    for  the 

Defendant  Wood,  asked  for  his 
costs. 

Mr.  FolUtt,  Q.C.,  and  Mr.  A. 
JE.  Miller,  for  the  Plaintiff,  con- 
tra. 


Sir  JoHii  RoMiLLT,  M.R.,  re- 
fused the  application,  and  di- 
rected the  Bill  to  be  dismissed  as 
against  TFboc^  without  costs. 
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J^  STRAKER  V.  HARTLAND. 

Nw.  2ith-2M.  rjl 

Merchant  J^  jj jg  ^^g  ^  g^j^.  instituted  for  the  purpose  of  obtain- 

l862--//im»'<  of  ing  the  benefit  of  the  limitation  of  liability  given  by  the 

CoUisUm,  Merchant  Shipping  Act,  in  cases  of  collision  at  sea  (a). 

The  ownera  of 
the  ship  found 

to  blame  in  a  The  Plaintiffs  were  the  registered  owners  of  the  Bn- 

Skble^n  ^  tish  steamship  Joseph  Straker :  the  Defendants  were  the 
Court  to  pay       owners  of  the  Hanseatic  barque  Karla,  of  Bremen. 

interest  on  the  ^  ' 

sum  found  due 

damages:  and         On  the  26th  of  September,  1863,  a  collision  took  place 

^S^to^o^ex*    between  the  Joseph  Straker  and  the  Karla,  in  which  the 

ceed  the  limit     latter  ship  was  greatly  injured,  and  the  Joseph  Straker^ 

of  liability  es-  .,1,1.  ,      , 

tablished  by  the  which  was  in  ballast  at  the  time,  was  sent  to  the  bottom. 
SWpping  Act  ^^  ^^ss  ^^  ^^^®  ^^  personal  injury  was  caused  to  any  one 
w^o^?*r.v    on  board  the  Karla. 

Act,  1862  (a.  54), 
then  such 

must  be  paid  On  the  29th  of  September,  1863,  the  Karla  arrived  at 

upon  that  limit.  Ramsgate,  when  she  was  arrested  by  the  Plaintiffs    in  a 

The  time  from  cause  of  Collision.     A  cross  suit  was  thereupon  instituted 

which  interest      ,  <•     1        tt-     » 

is  to  be  reckoned  by  the  owners  of  the  Karla,  and  the  causes  came  on 
by  the  ful^""^  together  in  the  Court  of  Admiralty,  when  it  was  deter- 
which  prevdl  in  mined  that  the  Joseph  Straker  was  solely  to  blame  for 

the  Court  of  ,   ,  "^  '' 

Admiralty.  the  Collision,  and  the  usual  reference  was  made  to  the 

Registrar  and  merchants,  to  take  an  account  of  the 
damage  suffered  by  the  owners  of  the  Karla.  It  appeared 
that  these  damages  exceeded  the  sum  of  s£5,711,  which 
was  the  amount  payable  according  to  the  provisions  of 
the  Merchant  Shipping  Act  Amendment  Act,  in  respect 
of  the  tonnage  of  the  Joseph  Straker,  and  the  owners  of 
that  ship  therefore  desired  to  take  advantage  of  the 
limitation  of  liability  given  by  that  Act. 

(a)  25  &  26  Vict.  0.  63,  a.  64. 
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As  the  vessel  (having  been  sunk)  had  not  been  arrested 
in  the  Court  of  Admiralty,  the  provisions  of  the  Admi- 
ralty Jurisdiction  Act  did  not  apply  to  the  case,  and  a 
suit  in  this  Court  became  necessary  for  the  purpose, 
which  now  came  on  for  Hearing.  The  only  question  in 
dispute  was,  whether  any  and  what  interest  upon  the 
said  sum  of  £5,711  was  payable  by  the  Plaintiffs. 
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1864. 


Statement, 


Mr.  Roltf  Q.C.,  and  Mr.  Druce,  for  the  Plaintiffs  : — 

We  offer  to  pay  into  Court  the  amount  of  £8  per  ton 
on  the  registered  tonnage  of  the  ship,  which  is  all  that 
the  Legislature  has  required. 

The  other  side  intend  to  ask  for  interest;  but  how 
can  the  Court  call  upon  us  to  pay  interest  in  excess  of 
the  limit  absolutely  fixed  by  statute  ? 

When  the  payment  is  regulated  by  the  value  of  the 
ship,  as  in  the  case  of  the  Amalia  (a),  then  it  is  reason- 
able to  say  "  pay  interest  also,"  subject  to  this,  that  the 
total  amount  of  principal  and  interest  shall  not  exceed 
the  maximum  fixed  by  the  Act,  viz.  £8  per  ton. 

Suppose  the  ship  had  not  been  lost,  and  they  had 
arrested  her  in  the  Court  of  Admiralty,  and  we  had 
abandoned  her — they  clearly  could  not  have  had  interest : 
and  if  we  had  given  bail,  the  bail  would  only  have  been 
for  the  value  of  the  ship ;  and  the  Act  of  Parliament  has 
substituted  £S  per  ton  for  the  value  of  the  ship,  and  so 
set  up  a  statutory  limitation. 


Argument, 


(a)  34  L.  J.  Ad.  21. 
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1864.  The  case  is  covered  by  the  rule  in  The  African  Cam- 

SiBAKKR       pany  v.  Swanzy  (a). 

V. 

Hartlakd. 
Argument, 


The  duty  of  the  Court  is  merely  administrative,   to 
apportion  the  statutory  amount  among  the  claimants. 


They  referred  to  the  Dundee  (b) ;  and  the  Volant  (c). 

Sir  Hiigh  Cairns,  Q.C.,  and  Mr.  Dickinson,  for  the 
Defendant : — 

This  is  not  a  question  of  interest,  but  of  damages ;  and 
the  point  is,  on  what  terms  they  can  take  advantage  of 
the  limit  of  liability. 

Under  the  old  maritime  law,  the  only  way  in  which  the 
owner  of  the  ship  which  had  caused  the  damage  could 
limit  his  liability,  was  by  abandoning  his  ship  when 
arrested,  and  even  then  he  was  liable  at  common  law  in 
an  action  if  he  could  be  made  amenable  to  the  jurisdic- 
tion. Then  came  the  Act  of  George  III.  {d),  substituting 
for  the  ship  a  sum  which  could  be  determined.  The 
legislature  did  not,  however,  thereby  intend  to  let  the 
owner  contest  the  question  of  liability  as  long  as  he 
could,  and  then,  when  finally  beaten,  put  himself  in  as 
good  a  position  as  if  he  had  abandoned  his  ship  in  tlie 
first  instance,  and  thus  get  the  use,  for  a  year  or  two,  of 
money  which  in  truth  belonged  to  other  people.  That 
Act  was  repealed,  but  the  provision  in  question  was  re- 
enacted  by  the  Merchant  Shipping  Act,  1854  {e).  Then 
came  the  late  Act,  which  abolished  the  reference  to  value, 
and  substituted  ^£8  per  ton  therefor ;  but  that  merely  put 


(a)  2  K.  &  J.  660. 

(b)  2  Hagg.  137. 

(c)  1  Rob.  385. 


(d)  26  Geo.  III.  c.  86. 

(c)  17  &  18  Vict.  0.  104,  s.  504. 
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an  arbitrary  value  on  all  ships  affected  by  it,  and  did  not 
in  any  otlier  manner  alter  the  rights  of  the  parties.  The 
case  is  therefore  governed  by  your  Honour's  decree  in 
Nixon  V  Roberts  (a),  where  interest  was  given ;  and  the 
judgment  of  the  Judge  of  the  Court  of  Admiralty  in  the 
Amalia  (6),  which  was  on  all-fours  with  this  case. 
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ArgamefU, 


This  Court  should  follow  the  practice  of  the  Court  of 
Admiralty. 

Mr.  Bolt  in  reply  : — 

The  Defendants  say  that  we  can  unjustly  delay ;  but 
they  can  sue  for  damages,  and  force  on  the  cause  as 
rapidly  as  they  please,  and  we  must  come  here  as  soon  as 
they  prove  that  we  are  liable  in  damages. 

It  is  not  a  question  of  practice ;  and  if  it  were,  the 
jurisdiction  in  this  matter  was  originally  given  to  this 
Court,  and  the  jurisdiction  has  been  given  to  the  Court 
of  Admiralty  only  by  reference  to  that  of  Chancery ; 
therefore  the  practice  of  this  Court  would  be  the  govern- 
ing practice. 

The  question  is  not,  what  the  Defendants  are  entitled 
to,  but  what  sum  the  Plaintiff  is  bound  under  the  Act  to 
pay  in ;  and  therefore  we  could  not  be  called  upon  to  pay 
till  after  the  collision  suit  was  decided  ;  because  till  then 
it  could  not  be  known  whether  we  ought  to  pay  anything 
at  all  or  not.  We  come  here  as  soon  as  that  is  deter- 
mined, and  the  legislature  has  not  required  us  to  pay 
anything  before  that  time. 

Nixon  V.  Roberts  was  a  case  under  the  Act  of  1864, 
and  it  went  as  far  as  the  Court  could  do,  but  the  limita- 


(a)  IJ.  &  H.  739. 


(6)  Ubisup. 
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tion  under  that  Act  was  couched  in  very  dififerent  terms 
from  the  present. 

The  Amalia  is  not  an  authority  to  which  the  Court 
can  listen :  so  far  as  it  differs  from  the  practice  of  tliis 
Court  it  is  wrong. 

The  African  Corhpany  v.  Steamy  is  the  case  most  like 
this  one,  and  is  the  true  precedent  to  be  followed. 


JadifmaU.        VlCE-CHANCEUiOB   SiR  W.   PaGE   WoOD  : — 


It  is  clear  upon  which  side  abstract  justice  lies :  tlic 
only  question  is  whether  the  Act  of  Parliament  prevents 
the  Court  from  taking  the  course  that  justice  requires. 
Justice  requires  that  the  debt  which  is  due  should  be 
paid;  but  tlien  a  difiSculty  arises  as  to  fixing  persons 
with  interest,  who  are  under  no  contract  for  payment ; 
and  on  this  point  I  readily  follow  the  reasoning  of  Dr. 
iMshington  in  the  Amalia^  where  he  says  that  "  interest 
is  not  given  for  the  loss,"  &c. 

Then  at  the  time  of  the  collision  you  are  constituted  a 
debtor,  and  but  for  the  statutory  limitation  would  be 
liable  to  the  whole  extent  of  the  damages  done,  and  there 
would  be  nothing  to  prevent  the  jury,  if  the  action  were 
at  Law,  or  tlie  Registrar  and  Merchants  in  the  Admiralt}^ 
from  taking  into  account  any  delay  in  payment  as  part  of 
the  damages,  and  in  that  way  interest  could  have  been 
recovered  from  the  date  of  the  collision.  Then,  however, 
it  was  held  that  the  freight  covered  the  interest  up  to  the 
time  of  the  arrival  of  the  ship  in  port,  because  it  was  the 
only  w«y  in  which  any  profit  could  be  made  out  of  the 
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ship ;  and  until  the  passing  of  the  Act  of  1862,  the 
freight  was  given  to  the  injured  party  ultra  the  value  of 
the  ship ;  then  the  last-mentioned  Act  says  that  £8  per 
ton  shall  he  the  maximum  to  be  recovered.  Mr.  Rolt  is 
probably  right  in  saying  that  that  is  to  cover  both  ship 
and  freight,  which  amounts  to  this,  that  the  interest  from 
the  date  of  the  collision  to  the  time  when  the  voyage 
would  in  its  natural  course  have  been  ended,  is  to  be 
taken  as  included  in  the  £S  per  ton. 


1864. 


JadgmenL 


Then  comes  the  question,  on  what  day  ought  the  £8 
per  ton  to  be  paid  ?  If  not  paid  on  the  day  on  which  it 
is  due,  the  Plaintiff  is  of  course  liable  to  interest  from 
that  day.  For  this  purpose  I  think  I  may  properly  look 
at  the  practice  of  the  Court  of  Admiralty,  to  see  when 
the  payment  ought  to  have  been  made ;  because,  though 
this  Court  was  the  Couiii  originally  charged  with  the 
duty  of  limiting  the  liability,  all  questions  as  to  the 
nature  and  extent  of  that  liability,  and  the  time  when  it 
arose,  «fec.,  are,  properly,  questions  for  the  Court  of 
Admiralty,  and  were  ordinarily  determined  in  that  Court 
before  the  aid  of  this  Court  was  invoked  at  all. 

Then  I  find  that  the  settled  law  of  the  Court  of  Admi- 
ralty is,  that  interest  is  as  much  payable  in  cases  of  col- 
lision as  if  there  had  been  a  contract  to  pay  interest,  and 
that  the  damages  are  there  held  to  be  due  at  the  date  of 
the  collision,  and  that  interest  is  given  from  that  time, 
subject  to  such  deduction  in  respect  of  freight  as  I  have 
already  mentioned ;  that  is  to  say,  are  given  from  the 
day  of  the  collision,  when  the  ship  is  in  ballast,  and  from 
the  natural  termination  of  the  voyage,  when  there  is 
freight  payable. 


The  only  point,  therefore,  upon  which  I  could  feel  any 
question,  would  be,  whether,  considering  that  tlie  limita- 


p  p  2 
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1864. 


JudgmefU, 


tion  of  £S  per  ton  is  probably  intended  to  cover  freight, 
I  ought  to  give  interest  from  the  day  of  collision,  on  the 
ground  that  this  ship  was  in  ballast,  or  to  put  the 
Plaintiff  in  as  good  a  position  as  if  she  had  been  carrying 
freight,  and  give  interest  only  from  the  termination  of 
the  voyage.  In  this  case,  however,  it  does  not  make 
any  difference,  and  I  shall  therefore  direct  payment  of 
interest  from  the  day  of  the  collision.  It  never  can 
have  been  intended  that  there  should  be  two  different 
rules  appUed — one  when  the  application  is  made  to  the 
Court  of  Admiralty,  and  another  when  the  cause  is  in 
this  Court. 


1965. 

Jan,  19<A.20a. 

Ne  exeat  r^gfHh^ 
Antwer — 
I^facHcem 

A  defendant, 
who  has  been 
anreated  on  a 
writ  of  ne  exeat 
regno,  but  is 
not  required  to 
answer  the  Bill, 
can  put  himself 
in  the  some 
position  by 
filing  a  volun- 
tary answer  as 
if  he  had  been 
interrogated 
and  had  duly 
answered. 


ANDERSON  v.  STAMP. 

X  HIS  was  a  motion  on  the  part  of  the  Defendant  to 
discharge  a  writ  of  ne  exeat  regno. 

The  Plaintiffs  and  Defendant  had  been  embarked  in 
joint  adventures  in  the  importation  of  timber  from  the 
Pacific  Coast  of  North  America,  particularly  for  ship- 
building purposes,  the  general  scheme  being  that  Stamp, 
who  was  habitually  resident  in  Vancouver's  Island^  should 
purchase  and  ship  the  timber,  which  was  to  be  consigned 
to  Anderson,  Thompson  dt  Co.  in  England,  to  be  dis- 
posed of. 


tainingapraiyer       On  the   12th  November,  1864,  Stamp  filed  a  Bill  in 
exe^t  mist^'stete  ^^^^  ^^^^^  against  Anderson,  Thompson  dt  Co.   for   an 

the  debt  upon 

which  the  claim  is  founded  as  clearly  and  definitely  as  possible,  and  if  the  statement  be  in 

any  degree  vague  the  writ  will  not  be  sustained. 
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account  of  the  partnership  transactions,  alleging  that 
there  would  be  found  a  large  balance  due  to  him  at  foot 
of  such  account,  and  praying  for  an  injunction  against 
the  prosecution  of  an  action  at  law  threatened  by  the 
Defendants  to  the  Bill  (the  present  Plaintiffs). 


1865. 


StcUement. 


This  Bill  was  very  long,  and  set  forth  in  detail  a 
number  of  different  transactions,  therein  alleged  to  be 
joint  adventures,  whereof  the  three  principal  were  dis- 
tinguished as  **  The  Spar  Adventure,^'  **  The  Admiralty 
Contract,"  and  "  The  MUl  Concern." 


No  answer  had  as  yet  been  put  in  to  this  Bill,  but  the 
time  for  answering  had  not  yet  expired.  On  the  16th 
January,  1865,  however,  the  Defendants  to  that  Bill  filed 
tliis  Bill,  in  the  nature  of  a  Cross-Bill,  against  Statnp^ 
alleging  the  filing  of  the  former  Bill,  and  that  the 
accounts  had  not  yet  been  taken,  and  that  the  parties 
were  not  agreed  on  the  result  thereof;  and  that  "the 
Plaintiffs  claim  in  taking  the  account  to  be  entitled  to 
certain  particular  items,  including  the  Admiralty  Con- 
tract mentioned  in  the  Bill,  and  the  incidental  benefits 
arising  out  of  the  consignment  of  the  cargoes  shipped  in 
fulfilment  of  the  same,  which  claims  were  resisted  by  the 
Defendant."  And  again,  "  If  a  proper  account  were 
taken  in  respect  of  all  the  dealings  and  transactions  of 
the  said  partnership,  it  would  be  found  that  the  Defen- 
dant is  indebted  to  the  Plaintiffs  in  the  balance  of  such 
account  in  very  large  sums  of  money,  and  that  a  large 
sum  of  money,  exceeding  in  the  whole  £4000,  is  due  and 
payable  to  the  Plaintiffs  by  the  Defendant : "  and  that  they 
(the  present  Plaintiffs)  had  recently  discovered,  and  the 
fact  was,  that  Stamp  intended  forthwith  to  leave  this 
country  for  San  Francisco,  or  some  other  place,  out  of  the 
jurisdiction  :  with  the  usual  supplementary  allegations. 
There  was  no  allegation  that  Stamp  was  absconding  to 
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avoid  payment  of  anything  which  might  he  due  from 
him.  The  Bill  prayed  for  a  writ  of  ne  exeat  regno.  No 
interrogatories  had  been  filed;  on  the  17th  January,  1865, 
the  writ  was  granted  on  the  usual  ex  parte  application, 
and  Stamp  was  arrested  by  the  Serjeant  at  Arms. 


On  the  18th  January,  1865,  Stamp  put  in  a  voluntary 
Answer,  which  was  almost  an  echo  of  his  original  Bill ; 
whereby  he  stated  a  series  of  details,  making  it  appear,  on 
the  whole,  that  a. sum  of  £2500,  or  thereabouts,  was  due 
to  him  from  Anderson  d  Co.  as  the  result  of  the  accounts  ; 
and  stating  that  the  Plaintiffs  knew  that  he  was  going 
abroad  in  the  course  of  his  business,  and  had  taken  his 
passage  openly  in  the  regular  American  packet ;  and  that 
there  had  been  unreasonable  delay  in  filing  the  Bill. 

It  was  not  quite  clear  when  the  Plaintiffs  first  knew 
that  Stamp  intended  to  go  abroad,  but  the  time  could  not 
be  fixed  later  than  January  11th. 


ArgumtnL 


Mr.  Rolt,  Q.C.,  and  Mr.  Freeling,  now  moved  to  dis- 
charge the  writ. 


Under  the  old  practice  a  Defendant  was  entitled  to  be 
discharged  after  Answer,  if  he  had  cleared  himself  in  his 
Answer :  Roddam  v.  Hetherington  (a) ;  De  Carriere  v. 
De  Calonne  (b) ;  and  aflSdavits  could  not  be  read  to  con- 
tradict the  Answer :  Leo  v.  Lambert  (c). 

Here  we  have  answered  voluntarily,  which  was  all  we 
could  do,  as  we  were  not  interrogated. 


(a)  6  Ves.  9J. 


(b)  4  Vea.  577. 


(c)  3  Eu88.    417. 
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A  Bill  for  a  ne  exeat  ought  to  be  very  precise :  Howden 
V.  Rogers  (a),  and  does  not  lie  for  damages  merely :  Flack 
V.  Holm  (b). 

There  has  been  unreasonable  delay  in  this  case ;  even 
supposing  that  the  Plaintiflfs  did  not  know  before  the  11th 
that  Stamp  intended  to  go  abroad  (which  was  incredible), 
still  they  certainly  knew  on  that  day,  and  ought  not  to 
have  waited  five  days  longer  before  filing  their  Bill,  and 
then  to  have  arrested  him  after  all  his  preparations  had 
been  completed.  This  delay  is  fatal  to  their  case  : 
Jackson  v.  Petrie  (c) ;  Dick  v.  Swinton  (d). 

Mr.  Giffard,  Q.C.,  and  Mr.  Druce,  for  the  Bill:— 

A  voluntary  Answer  cannot  prevail  against  an  aflBdavit: 
Jones  V.  Alephsin  {e).  The  reason  why  an  Answer  to 
interrogatories  does  so  is,  that  the  Defendant's  conscience 
is  racked  by  the  interrogatories;  but  in  a  voluntary 
Answer  he  can  state  just  as  much  or  as  little  as  he 
pleases,  so  that  it  is  no  more  than  an  affidavit.  The 
Answer  in  this  case  is  a  mere  repetition  of  the  allegations 
in  his  Bill.  We  might  yet  desire  to  interrogate  him ;  and 
the  time  for  filing  interrogatories  has  not  expired. 

It  is  not  material  that  the  Defendant  is  not  absconding, 
but  going  abroad  in  the  usual  couise  of  business,  when 
there  is  an  affidavit  that  the  debt  is  endangered :  Tom- 
Vinson  V.  Harrison  (/). 

Mr.  Freeling  in  reply  : — 

If  the  Plaintiffs  are  right,  a  Defendant  taken  under  a 


ArgumenL 


(a)  1  V.  &  B.  129. 
(0)  1  J.  &  W.  405. 
(c)  10  Ves.  1(>4. 


(rf)  1  V.  &  B.  371. 
{e)  16  Ves.  470. 

(/J  8  Ves.  22. 
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1865.  writ  of  ne  exeat  could  not  by  any  diligence  get  the  writ 

discharged  under  sixteen  days  (a),  which  might  be  ruinous 
to  him.  Under  the  old  practice  the  interrogatories  were 
part  of  the  Bill,  so  that  he  could  always  answer  at  once. 


Argwneni. 


[TheViCE-CHANCELLOR. — ^What  is  the  precise  nature 
of  the  Plaintiffs'  claim  ?] 

Mr.  Qiffard. — It  arises  out  of  the  Admiralty  Contract : 
there  were  a  number  of  cargoes  shipped  in  consequence  of 
that  contract,  but  not  strictly  "  under  '*  it ;  and  Stamp 
has  not  allowed  anything  for  the  profits  made  by  these 
cargoes,  which,  as  we  say,  are  as  much  partnership 
profits  as  the  profits  arising  strictly  from  the  contract 
itself. 


Judgment  ViCE- CHANCELLOR   SlR  W.   PaGE  WoOD  : — 

This  is  a  case  of  considerable  importance  with  refer- 
ence to  the  practice  of  the  Court  in  cases  of  ne  exeat 
regno,  regard  being  had  to  the  altered  course  of  proceed- 
ings introduced  by  the  Chancery  Amendment  Act  (6). 

Under  the  old  system  the  Bill  would  necessarily  have 
stated  all  the  proceedings  upon  which  it  was  intended 
by  the  Plaintiffs  to  found  the  equity,  and  would  have 
contained  interrogatories,  so  that  the  Defendant  could 
have  answered,  if  he  chose,  immediately  upon  the  service 
of  the  subpoena ;  and,  in  consequence,  the  practice  was, 
that  if  the  Defendant  did  not  answer  he  was  not  allowed 
to  meet  the  case  upon  affidavit ;  that  is  to  say,  affidavits 


(a)  Eight  days  for  appearance    gatories.     C.  0.  x.  r.  3,  xr.  r.  2. 
and  eight  more  for  tiling  interro-        (b)  15  &  16  Vict.  c.  86. 


CASES  IN  CHANCEEY.  681 

were  not  admissible  for  the  purpose  of  denying  the  ex- 
istence of  the  debt,  or  the  intention  to  go  abroad :  and 
with  good  reason  :  because  if  he  did  not  choose  to  answer 
the  Plaintiffs'  case,  he  ought  not  to  be  at  liberty  to  make 
his  own  case  upon  affidavit,  and  thus  avoid  giving  the 
discovery  to  which  the  Plaintiffs  were  entitled.  On  the 
other  hand,  if  he  put  in  his  Answer,  the  whole  question 
was  opened ;  and  the  Court  would  see  whether,  on  the 
whole  of  the  circumstances,  the  writ  ought  to  be  dis- 
cliarged  or  not:  and  would  have  proper  materials  for 
making,  a  just  order  whether  as  to  security  or  otherwise. 

In  this  particular  case,  the  original  Bill  was  filed  in 
November  by  Stamp,  for  an  account,  and  the  present 
Plaintiffs  have  not  answered  that  Bill ;  but  it  appears  by 
the  present  Bill  that  they  set  up  a  claim  to  have  the 
accounts  taken  on  a  somewhat  different  footing.  Then 
they  hear  that  Stamp  is  likely  to  leave  this  country  (I 
assume  that  they  came  here  as  soon  as  they  could  after 
they  had  learnt  this) :  and  they  thereupon  file  this  Bill  in 
the  nature  of  a  Cross-Bill,  in  which  they  state,  that  on 
the  balance  of  account  the  Defendant  is  indebted  to  them. 
They  state  this  in  the  following  words,  which  I  ought  to 
notice — [His  Honour  read  from  the  words,  "  the  Plain- 
tiffs claim  in  taking  the  account/'  down  to  "resisted  by 
the  Defendant,"  ante,  p.  579.] — and  that  is  all.  Then  the 
Defendant,  finding  that  course  taken,  and  being  very 
anxious  to  leave  the  country,  resorted  to  the  following 
proceeding.  He  had  not  been  interrogated,  and  therefore 
he  put  in  a  voluntary  Answer,  in  which  he  so  far  answers 
the  case  made  by  the  Bill,  that  he  reiterates  on  oath  the 
case  which  he  made  by  the  original  Bill,  and  he  now 
claims  to  be  in  the  same  position  as  if  he  had  answered 
interrogatories,  and  therefore  to  be  permitted  to  con- 
tradict the  Plaintiffs'  affidavit.  And  I  think  that  he  is 
right  in  this ;  for  if  not,  he  would  be  placed  in  a  worse 
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position  because  the  Plaintififs  do  not  require  discovery, 
than  would  have  been  the  case  under  the  old  practice,  or 
than  he  would  be  now  in  case  the  Plaintiffs  had  chosen  to 
interrogate  him  ;  and  thus  the  Plaintiffs  would  be  enabled 
at  their  own  arbitrary  will  to  subject  him  to  a  disadvan- 
tage to  which  he  could  not  have  been  exposed  under  the 
original  practice  of  the  Court. 

Having  then  answered  the  Bill,  and  by  his  Answer 
tdmply  reiterated  the  case  which,  as  is  admitted,  he  had 
set  out  as  long  ago  as  the  12th  of  November,  and  having 
gone  very  fully  into  the  case,  which  he  has  now  sworn  to; 
and  the  Plaintiffs  knowing  the  whole  case  of  the  Defen- 
dant, but  not  having  answered  the  original  Bill  (the  time 
for  doing  so  has  not  yet  expired) ;  the  question  for  the 
Court  is,  on  what  terms  ought  this  writ  to  be  discharged  ? 

The  answer  given  by  Mr.  Giffard  to  the  Defendant's 
case  is  really  very  shorty  and  might  easily  have  been 
put  forward  on  oath.  Stamp's  Bill  has  not  one  word 
about  the  cargoes  now  claimed,  and  Anderson^s  Bill 
has  not  one  word  about  these  cargoes,  except  that 
the  Plaintiffs  in  that  Bill  claim  the  benefit  of  "  the 
Admiralty  Contract  mentioned  in  the  Bill,  and  the 
incidental  benefits  arising  out  of  the  consignment  of 
cargoes  shipped  in  fulfilment  of  the  same;"  but  the 
Admiralty  Contract  mentioned  in  the  Bill,  that  is  in 
Stamp's  Bill,  does  not  tally  with  the  statement  now  made 
at  the  Bar.  Mr.  Giffard  says  that  there  were  other 
dealings  which  raise  other  equities.  That  may  be  so  : 
that  case  might  possibly  have  been  made.  It  is,  however, 
said  that  the  Defendant  does  not  admit  this  case,  and 
claims  that  the  joint  adventure  did  not  extend  to  these 
carg(ies.  It  does  certainly  appear  that  the  Plaintiffs  com- 
plained of  Stamp's  conduct  in  not  consigning  certain 
cargoes  to  them,  but  tliat  would  be  open  to  the  objection 
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that  such  a  claim  could  not  come  into  the  partner- 
ship account  at  all.  The  paper  produced  in  support  of 
this  contention  does  not  seem  to  tally  exactly  with  the 
case,  and,  at  any  rate,  no  such  case  is  properly  raised 
before  me. 
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Judgment. 


It  appears  to  me  that  a  person  brought  here  on  a 
writ  of  ne  exeat  regno  has  a  right  to  be  informed  of 
the  case  against  him,  and  that  though  it  is  enough  to 
say  that  so  much  is  due  on  the  balance  of  account,  with- 
out setting  out  the  particulars  of  the  account,  yet  here, 
where  the  Plamtiflf  has  in  his  own  mind  a  certain  single 
point  which  is  in  contest,  and  he  does  not  disclose  any 
part  of  this  case,  I  think  that  the  Defendant  has  not  had 
that  opportunity  of  making  his  defence  at  once  which 
ought  to  be  afforded  to  every  one  whose  personal  liberty 
is  restrained ;  and  therefore  that  this  case  has  not  been 
brought  before  me  in  the  shape  in  which  an  application 
for  a  writ  of  ne  exeat  regno  ought  to  be  brought  before 
the  Court. 

I  must,  therefore,  discharge  this  writ  of  ne  exeat  regno 
simpliciter,  but  I  will  give  the  Plaintiffs  leave  to  amend 
the  Bill.  I  act  the  more  readily  on  this  view,  because  I 
am  satisfied  that  Stamp  has  no  purpose  to  evade  the 
process  of  the  Court,  but  I  think  the  view  which  I  have 
expressed  would  hold  even  if  there  were  a  purposed 
evasion.  In  this  case,  however,  Stamp  seems  to  be 
acting  in  the  ordinary  course  of  business  for  others,  just 
as  he  had  previously  done  for  the  Plaintiffs. 

Discharge  writ  with  costs:  liberty  to  amend,  and  to 
serve  interrogatories  along  with  amended  Bill.  If  Stamp 
desires  any  inquiry  as  to  damages,  that  must  be  the  sub- 
ject of  a  separate  application. 
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J!^         SINGEK  SEWING-MACHINE  MANUFACTUR- 
/<.».  2ett.  ING   COMPANY  v.  WILSON. 

Practice —         --|-- 

Orders  of  1S61--  JL  HIS  was  a  motion  to  compel  a  witness  to  submit  to 
16  «fc  16  V.  c.  86,  .        .  ^ 

J.  40.  cross-examination. 

The  practice  of 

S2^to  rttond  The  BUI  was  filed  on  the  7th  of  September,  1864,  to 
upon  Bubpcena  restrain  the  infringement  of  a  patent,  and  notice  of  motion 
examination,        for  injunction  was  given  on  the  13th  of  September.     On 

fistablisiied 

under  the  40th  the  21st  of  September  the  Defendant  filed  an  aflSdavit  in 
ChanTO*^^^  opposition  to  the  motion.     The  motion  was  heard  on  the 

Amendment        3rd  of  October,  before  the  Vacation  Jud£(e  (Vice-Chan- 
Act  (15  &  16  V.       „      ^,.    ,      ,    .       ,        ,  .     ^^  ,       ,  . 
c.  86),  in  not        cellor  Kindersley) y  when  his  Honour  ordered  it  to  stand 

iQ^forder^f  ^  ^^^^  ^^^^  Michaelmas  Term,  the  Defendant  undertaking  in 

February,  1861,  the  meantime  in  the  usual  manner. 

which  provides 

a  different 

course  in  cer-  On  the  14th  of  December,  the  Plaintiflfs'  solicitors  gave 

tarn  cases ;  and  '       /»  » 

it  is  still  within  written   notice   to   the  Defendants   solicitor,   that   they 

any  party  U)  intended  to  cross-examine  the  Defendant  on  his  affidavit 
resort  t<i  the  old  ^f  ^jxe  2l8t  September  previous,  and  on  the  same  day  they 

practice,  even  .  ^         j 

in  cases  where     served  the  Defendant  with  a  subpoena  ad  testificandum, 

the  right  to 
cross-examine 
under  the  late 


requiring  him  to  appear  before  the  Examiper  on  the  21st 


Orders  hasten  ^^  December,  then  instant,  for  cross-examination. 


lost  by  lapse  of 
time. 


On  the  said  21st  of  December,  the  Defendant  duly 
appeared  before  the  Examiner,  in  obedience  to  the  sub- 
poena ;  but  when  there  he  refused  to  be  sworn,  alleging 
that  as  the  fourteen  days,  limited  by  the  Orders  of  Feb- 
ruary, 1861,  (a)  had  expired  before  the  notice  to  cross- 
examine  was  given,  the  Plaintiflfs  had  lost  their  right  of 
cross-examination  altogether. 

Mr.  OiUVy  the  Examiner  before  whom  the  objection  was 
(rt)  G.  0.  5th  February,  1861,  r.  19. 
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taken,  referred  the  matter  to  the  Court,  and  the  question  1865. 

was  now  brought    on   by  way   of  motion, — "  That   the  SinoerSewikq- 

Defendant  might  be  ordered  to  attend  before  Mr.  Otter,  to  mandkact^r- 

be  cross-examined  on  his  affidavit,  filed  the  2 1  st  September,  i^Q  Company 

I'. 

1864,  in  opposition  to  the  motion  for  injunction  whereof  Wilson. 

notice  had  been  given  in  the  cause."  statemmt. 


Mr.  Giffard,  Q.C.,  and  Mr.  Drewry,  now  moved  accord-      Argnmeru, 
lugly :— 

We  do  not  seek  to  avail  ourselves  of  the  indulgence 
given  by  the  Order  of  1861  :  we  rest  our  case  exclusively 
on  the  40th  section  of  the  Act  of  Parliament,  under  which 
we  have  cleaily  a  right  to  cross-examine  at  any  time 
before  the  motion  is  heard.  The  Orders  are  not 
intended  to  supersede  the  provisions  of  the  Act,  but  only 
to  extend  the  facilities  for  cross-examination. 

Mr.  W.  N.  Lawson  (Sir  Hugh  Cairns,  Q.C.,  with  him), 
for  the  Defendant ; — 

The  strict  point  is,  whether  the  old  and  new  practice 
can  stand  together.  The  Orders  of  1861  were  made  in 
pursuance  of  an  Act  of  Parliament  (a),  and  have  all  the 
force  of  a  statute ;  and  therefore  the  question  is,  supposing 
these  Orders  embodied  in  a  late  Act,  would  that  have 
operated  to  abrogate  the  practice  established  by  the  former 
Act? 

If  your  Honour  will  turn  to  the  10th  and  11th  rules, 
you  will  find  two  cases  specifically  mentioned  in  which 
the  old  practice  is  to  apply ;  but  if  the  Orders  had  con- 

(d)  23  &  24  Vict.  0.  128. 
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1865.  templated  that  the  old  and   new  practice   could   stand 

SmoKR  Sbwinq-  together,  it  would  have  been  unnecessary  to  particularise 

Manufaotue-    ^^6S6  two  particular  instances. 
Ufo  Company 

V, 

WiLBoir.  And  there  is  nothing  unreasonable  in  holding  that  the 

Argument.  general  power  of  cross-examination,  given  by  the  Act,  has 
been  taken  away ;  for,  before  the  passing  of  that  Act, 
there  was  no  power  to  cross-examine  upon  an  aflSldavit ; 
the  section  gives  that  power  for  the  first  time;  and  as 
Parliament  provided  in  the  Act  itself  for  the  issue  of 
General  Orders  to  prescribe  the  details  of  the  new  practice, 
the  power  given  generally  in  the  Act  would  be  considered 
as  controlled  by  the  Orders.  Then  the  Orders  of  August, 
1852,  (a)  prescribed  nothing  to  curtail  that  general  power ; 
but  when  the  new  Orders  came  out  in  1861,  there  is  this 
limitation  inserted  as  to  time. 


The  old  Order  has  been  repealed  and  re-enacted,  (6) 
with  certain  variations  and  modifications. 

Moreover,  this  cross-examination  would  simply  produce 
useless  inconvenience  and  expense,  because  the  whole  of 
the  evidence  must  inevitably  be  taken  over  again  before 
your  Honour,  when  the  issues  come  to  be  tried. 

A  Reply  was  not  heard. 


Jvdgment.        ViCE- CHANCELLOR   SiR  W.   PaGE   WoOD:  — 

The  true  construction  is,  that  this  is  merely  an  Order 
giving  additional  advantages  to  persons  who  may  wish  to 


(a)  C.  0.  XIX.  9. 


(6)  Order  22. 
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avail  themselves  of  them.     The  Orders  themselves  ex-  1866. 

pressly  provide  that  the  former  course  of  proceeding  is  sinoeb  Sewinq- 
only  to  be  altered  to  the  extent  which  may  be  necessary     m^ufTctur- 

iNQ  Company 

V, 

Wilson. 


for  the  purpose  of  giving  effect  to  the  new  regulations ; 
therefore  there  is  no  entire  abrogation  of  the  rules  esta- 
blished under  the  Act,  and  it  is  still  in  the  power  of  any 
party  to  avail  himself  of  the  right  given  by  section  40 
of  the  Act,  as  modified  by  rule  19  of  the  Orders  ;  and  he 
cannot  be  compelled  to  act  upon  the  Order,  or  prohibited 
from  taking  the  course  provided  by  the  Act. 

The  10th  and  11th  rules  prescribe  that  the  old  practice 
may  be  followed  in  certain  cases,  because  the  7th  rule 
says  that  no  cross-examination,  to  be  used  at  the  hearing 
of  a  cause,  shall  take  place  otherwise  than  before  the 
Court  at  the  hearing — except  as  provided  in  the  Order 
itself;  and  as  it  was  intended  that  this  mode  of  cross- 
examination  should  not  apply  to  the  cases  specified  in 
rules  10  and  11,  these  rules  are  necessary  to  give  effect 
to  the  exception. 

If  I  had  found  any  prohibition  in  rule  19  which  could 
apply  to  this  case,  that  would  have  been  suflBcient  to  oust 
the  old  practice ;  but  there  is  nothing  of  the  sort :  the 
rule  merely  provides  a  readier  and  easier  mode  of  pro- 
ceeding, and  says  that  it  shall  not  be  "necessary"  for  the 
party  to  resort  to  the  old  practice. 


Judgment, 


This  cross-examination  must  take  place. 
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.  HIS  was  an  adjourned  Summons. 


1865. 

Pel.  lOrA-llM. 

Practice— Pro- 

duction  of  Docur 

menu— Form  of  The  suit  related  to  certain  property  in  Wales,  which 

Summons —  *      *        v 

Solicitor's  Brief  had  been  the  subject  of  much  litigation,  both  in  this  Court 

"  Notes'!^  ^^d  ^  ^^^  Court  of  Probate.    Amongst  others,  the  present 

The  practicfl  of  Plaintiff,  and  the  Defendant  Eliza  Jones,  had  instituted 

aa  tcTtlw'pra.^'"  ""^^  suits  in  the  last  mentioned  Court,  for  the  purpose  of 

m^nte'^na^^".  establishing  certain  contending  documents,  each  of  which 

mona  to  con-  was  put  forward  as  the  last  will  of  one  B.  Nicholl.     At 

cieDcy  of  the  the  trial  of  the  issues  in  the  Plaintiff's  suit  {Nicholl  v. 

firmly  Mte^*^  ^^^*^^*)»  ^  certain  compromise  was  come  to.     Eliza  Jones 

Wished  to  be  and  her  husband  were  not  parties  to  this  suit,  but  counsel 
disturbed, 

though,  semble,  appeared  for  them  at  the  said  trial,  and,  as  the  Plaintiff 

mended.  ^^'  alleged,  were  instructed  to  consent,  and  did  consent,  on 

Counsera  ^eir  behalf,  to  the  said  compromise. 

endorsement  of 

an  order  of  Court  -t^.tt^.        •,      t^   ^      i                 i-r^i               •         #• 

is  public!  juria,  David  Davies,  tiie  Defendant  to  the  Probate  suit,  after- 

OToducwi;  but  ^^^^s  moved  in  that  Court  to  rescind  the  compromise, 

aUnoteamade  which  motion  was  rejected  by  the  Court.     The  Plaintiff 

by  Counsel  and 

all  instructiona  alleged  that  on  that  occasion  counsel  were  instructed  to 

whether  by  in-  oppose,  and  did  oppose  the  motion,  on  behalf  of  Mr.  and 

dorsementon  Mrs.  Jone«. 
his  brief  or  by 
notes  or  obser- 
vations within,  _-               .       <!       .           /. 
are  privileged,  The  parties  having  afterwards  refused  to  carry  out  the 

B«iled  m)  ^  compromise,    and  the  Defendants  Mr.  and   Mrs.  Jones 

having  attempted  to  proceed  in  their  own  suit  {Jones  v. 

Notes  made  . 

by  a  shorthand  Davies),  the  present  Bill  was  filed  against  Mr.  and  Mrs. 

^one^of  the  JoueSy  and  the  representatives  of  D,  Davies,  for  specific 

to  be^^rodiiced  Performance  of  the  agreement  to  compromise. 

so  far  as  they 

merely  describe  _                      i  ,^     *               f        ,       i                .»          /.  .-i       ^ 

what  took  place  It  appeared  that  accordmg  to  the  practice  of  the  Court 

in  open  Court, 

but  with  liberty 

to  seal  up  aU  notes  or  observations  thereon,  and  all  such  parts  thereof  (if  any)  aa  did  not 

relato  to  the  proceedings  in  Court. 
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of  Probate,  which  differs  in  that  respect  from  the  esta- 
blished rule  in  this  Court,  the  orders  of  that  Court  coutain 
no  recital  of  the  names  of  the  parties  appearing,  or  of  the 
counsel  heard,  so  that  it  could  not  be  determined  from  the 
orders  themselves  whether  counsel  had  or  not  apj>eared 
on  behalf  of  Mr.  and  Mrs.  Jones  on  either  of  the  occasions 
referred  to,  or  if  so,  how  they  had  been  instructed,  and 
it  therefore  ber^ame  necessary  to  prove  the  alleged  attend- 
ance of  counsel  aliunde. 

The  usual  summons  for  documents  having  been  taken 
out  by  the  Plaintiflfs,  Mr.  and  Mrs.  Jones  made  the  usual 
affidavits.  In  the  second  part  of  these  affidavits  respec- 
tively (as  to  which  protection  was  claimed),  were  contained, 
amongst  other  things,  "  two  briefs  of  counsel  in  the  Court 
of  Probate,  on  the  occasion  of  D.  Davies^s  motion  to 
rescind  the  compromise,  one  of  which  had  counsel's 
endorsement  thereon:"  "the  short-hand  writers  notes 
of  what  took  place  on  that  occasion  ; "  and  "  a  bundle  of 
documents'*  relating  to  the  suits. 

The  affidavit  of  the  Defendant  Hughes  also  contained 
as  an  item,  "  a  bundle  of  letters." 

The  affidavit  of  Hughes  was  filed  on  the  5th  January, 

1864,  those  of  Mr.  and  Mrs.  Jones  on  the  20th  February, 
1864;  and,  on  the  21st  December,  the  Plaintiff  took  out 
a  summons  "  to  consider  tlie  sufficiency  of  the  affidavits." 

Upon  this  summons  coming  on  to  be  heard  in  Cham- 
bers, it  was  treated  as  a  summons  for  the  j^roduction  of 
the  documents  as  to  which  privilege  was  so  claimed  as 
aforesaid,  and   being  opposed,  was,  on  the  9th  January, 

1865,  adjourned  into  Court. 
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Mr.  E.  R.  Turner  for  the  PlaintiflF:— 

As  to  the  second  part  of  the  affidavit.    It  is  not  sufficient 
VOL.  n.  Q  Q 
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to  say  that  the  documents  sought  to  be  protected  were 
"professional  communications,"  it  must  be  shown  that 
they  were  communications  made  in  contemplation  of  the 
litigation  which  has  resulted  in  this  suit.  The  documents, 
therefore,  which  were  used  in  the  suit  in  the  Probate 
Court,  prior  to  the  compromise,  are  not  protected. 

The  documents  we  particularly  seek  to  get  at  are  the 
briefs  for  counsel  to  oppose  D.  Davies's  motion  to  rescind 
the  compromise,  and  the  short-hand  writer's  notes  of  what 
took  place  in  Court  on  that  occasion.  We  have  no  objec- 
tion to  their  sealing  up  any  part  of  the  brief  which  consists 
of  observations  merely,  but  not  anything  pertinent  to  the 
question  whether  counsel  was  or  not  instructed  to  oppose  : 
Flight  V.  Robinson  (a) ;  Lord  Walaingham  v.  Goodricke  (6) ; 
Marquis  of  Waterford  v.  Knight  (c). 

Correspondence  generally  is  not  protected.  Nor  such 
paper  writings  as  that  described  as  "  Bill  of  Mr.  and  Mrs. 
NicholU  with  notes,"  or,  "draft  request  for  tenants  to 
attorn."  The  law  must  be  taken  to  be  settled  in  accord- 
ance with  the  statement  which  was  usual  in  every  answer ; 
namely,  the  correspondence  must  have  taken  place  in 
reference  to,  or  contemplation  of,  litigation  actually  exist- 
ing at  the  time  when  the  answer  was  filed :  Radcliffe  v. 
Fursman  (d)  ;  Bolton  v.  Corporation  of  Liverpool  {e)  ; 
Hughes  v.  Biddulph(f).  The  cases  at  law  seem  to 
have  gone  somewhat  further,  and  to  test  the  question  by- 
supposing  the  solicitor  to  be  in  the  box  as  a  witness, 
and  to  protect  everything  which  he  could  not  be  then 
compellable  to  produce :  Taylor  on  Evidence  ig)  ;  the 
protection  is  not,  however,  so  great  in  Equity :  Herring 
v.  Clobury  {h). 


(a)  8  Beav.  22. 

{b)  3  Hare,  122. 

(c)  2  Y.  &  C.  Eq.  Ex.  22. 

id)  2  Bro.  P.O.  614. 


{e)  1  M.  &  K.  88. 
(/)  4  Russ  190. 
(ff)  8.  858. 
{h)  1  Ph.  91. 
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Mr.  Freeling  for  the  Defendant  Eliza  Jones  : — 

There  is  this  preliminary  objection,  that  this  applica- 
tion is  wrong,  if  production  is  what  is  sought  We  are 
brought  here  upon  a  summons  to  consider  the  sufficiency 
of  the  affidavit, 

[The  Vice -Chancellor, — That  has  become  the  com- 
mon form  in  Chambers,  I  do  not  exactly  know  h©w  the 
practice  has  grown  up,  but  it  is  too  late  now  to  over- 
rule it.] 

Mr.  W.  Pearson  for  the  Defendant  Tf .  Jones  : — 

The  only  order  which  your  Honour  could  make  on  this 
summons  would  be  that  the  Defendant  should  make  a 
further  affidavit ;  there  cannot  be  any  order  to  produce 
the  documents  claimed, 

Mr,  Swanston  for  the  Defendant  Hughes : — 

In  Coy's  Equity  Forms  in  Chambers,  there  are  two 
forms  given,  applicable  respectively  to  the  two  different 
sets  of  circumstances ;  one  is  the  summons  we  have  here, 
which  is  applicable  when  the  sufficiency  of  the  affidavit  is 
objected  to;  and  another,  "to  consider  objections  to  the 
production  of  documents;"  the  latter  is  the  form  requisite 
for  this  case.  This  summons  should  be  dismissed,  with 
liberty  for  them  to  take  out  another  in  proper  form. 

[The  Vice-Chancellor. — The  practice  seems  to  have 
arisen  in  this  way.  The  order  that  the  Defendant  should 
make  an  affidavit  of  documents,  also  directs  him  to  pro- 
duce such  of  them  as  he  shall  not  claim  protection  iu 
respect  of;  and  then,  when  part  of  the  affidavit  is  a  refusal, 
on  any  ground,  to  produce,  an  objection  to  the  sufficiency 
of  the  affidavit  has  been  made  the  means  of  raising  the 

Q  Q  2 
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question  of  the  validity  of  the  protection  claimed.  That 
practice  has  become  quite  settled,  and  I  won't  now,  for  the 
first  time,  lay  down  a  different  rule.] 

Mr.  Turner  continued : — 

As  to  the  advice  given,  he  cited  Pearse  v.  Pearse  (a)  ; 
Beadon  v.  King  (6) ;  on  the  question  of  production  of  the 
instructions,  Manser  v.  Dix  (c) ;  Wahham  v.  Stainton  (d). 


The  item,  "  a  bundle  of  letters,"  in  the  aflSdavit  of  the 
Defendant  Amy  Hughes,  is  clearly  insuflScient;  Imnan  v. 
Whitley  (e), 

Mr.  Freeling  for  Eliza  Jones  : — 

Your  Honour  cannot  make  any  order  in  this  case. 

The  case  of  Lord  Waterford  v.  Knight  was  a  much 
stronger  one  than  this,  and  yet  the  Lord  Chief  Baron 
refused  production. 

[The  Vice-Chancellor. — When  there  is  no  record  of 
the  application,  why  are  they  not  to  see  the  indorsement 
of  the  order  on  the  outside  of  the  brief  ?] 

Mr.  Freeling. — They  can  look  at  the  Registi-ar  s  Book. 

This  is  the  very  first  instance  of  an  application  to 
require  the  adversary  to  furnish  evidence  of  matter  which 
is  publici  juris :  Ford  v.  De  Pontes  (f)  ;  Mornington  v. 
Mornington  (g). 

In  Hughes  v.  Biddulph,  no  reason  was  assigned  by  the 


(a)  1  De  G.  &  Sm,  12. 
(6)  17  Sim.  34. 
(c)  1  K.  &  J.  451. 
{d)  Ante,  p.  1. 


(c)  4  Beav.  548. 
(/)  7  W.  R.  299. 
(^)  2  J  &  H.  697. 
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Court,  so  that  we  cannot  tell  what  was  the  ratio  decidendi 
tliere. 

In  Herring  v.  Clobury,  all  the  communications  of  which 
production  was  asked  were  protected,  and  this  has  been 
followed  in  a  very  late  case.  Galley  v.  Richards  (a),  where^ 
all  the  communications  which  passed  between  the  testator 
and  his  solicitor  in  the  interval  which  elapsed  between  the 
date  of  his  will  and  his  death  were  protected. 
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Mr.  TF.  Pearson  for  IF.  Jones : — 

The  indorsement  made  by  counsel  on  his  brief  is  for 
the  private  information  of  his  client :  suppose  him  to  have 
sent  it  to  his  client  in  a  letter,  it  would  clearly  be  pro- 
tected ;  why  not  then  if  written  on  his  brief  ? ,  Then  the 
short-hand  writer  is  but  the  hand  of  the  solicitor  pro  hac 
vice  ;  it  is  the  duty  of  the  solicitor  to  take  notes  of  the  pro- 
ceedings for  his  client's  use,and  he  does  so  more  beneficially 
by  using  a  short-hand  writer.  If  he  had  made  these  notes 
himself  in  short-hand,  it  would  obviously  be  privileged, 
and  this  is  clearly  a  case  for  the  application  of  the  maxim, 
"Qui  facit  per  alium,  facit  per  se.**  The  production,  if 
ordered,  would  be  of  no  use  to  the  Plaintiff,  as  it  could 
never  be  made  evidence ;  Thompson  v.  Folk  [h), 

[The  Vice -Chancellor. — Whether  it  would  be  evidence 
or  not  is  not  material ;  orders  are  often  made  for  produc- 
tion of  documents  which  are  not  evidence.] 

Mr.  Pearson: — At  any  rate  the  application  is  too 
late. 

Mr.  Swanston  for  Amy  Hughes,  to  the  same  eflfect. 


(a)  19Beav.  401. 


(b)  1  Drew,  21. 
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Mr.  Turner  in  reply  : — 

The  single  omission  to  specify  the  letters  would  be 
sufficient  to  render  a  fresh  affidayit  necessary  ;  Lazarus 
V.  Mosley  (a). 

[The  Vice -Chancellor. — I  cannot  make  an  order  thai 
they  should  produce  a  bundle  of  papers.  It  would  be 
impossible  to  say  whether  it  had  or  not  been  obeyed.] 

'  Mr.  Turner. — Then  as  to  the  question  of  time,  we 
cannot  get  on  till  we  get  discovery  against  David  Jones's 
representatives^  so  that  there  has  been  no  real  delay. 


Judgment.        ViCE- CHANCELLOR   SiR  W.  PaOE   WoOD  : — 

The  first  point  taken,  namely,  the  objection  to  the  form 
of  the  summons,  is  one  of  some  interest.  The  summons 
is  "  to  consider  the  sufficiency  of  the  affidavit,"  but  the 
question  really  at  issue  is,  whether  the  documents  asked 
for  ought  or  not  to  be  produced.  I  have  already  explained 
the  manner  in  which,  as  it  seems  to  me,  this  course  of 
practice  has  grown  up  :  an  affidavit  having  been  made  ob- 
jecting to  produce  any  particular  document,  this  summons 
is  taken  out,  and  the  sufficiency  of  the  affidavit  is  supposed 
to  turn  on  the  sufficiency  of  the  objection  to  produce. 
I  must  say  I  think  it  would  be  more  desirable  to  take  out 
a  summons  specifically  stating  what  is  the  order  you  want 
in  reality,  but  I  do  not  intend  to  introduce  a  new  practice 
in  this  case,  when  the  system,  which  has  grown  up  in  the 
manner  I  have  mentioned,  has  been  simply  followed. 

On  the  second  affidavit  there  is  a  question  of  sufficiency, 
and  a  counter  question  of  delay.     How  far  is  it  right  to 

{a)  5  Jul.  X.  S.  1119. 
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order  the  perusal  of  documents  after  more  than  a  year 
lias  been  allowed  to  pass?  Had  the  application  leen 
made  in  due  time,  I  do  not  think  this  aflSdavit  could  have 
been  held  sufficient.  As  it  is,  I  think  the  best  way  will 
be  to  direct  the  discovery  of  what  the  documents  are 
which  it  claims  to  protect :  the  Court  can  then  see  what 
the  nature  of  the  protection  is.  If  this  be  not  done,  it 
would  be  impossible  for  the  Court  to  make  any  order  for 
production.  How  could  I  direct  a  bundle  or  pile  of 
correspondence  to  be  produced,  when  it  would  obviously 
be  impossible  to  enforce  the  order,  inasmuch  as  the  Court 
could  never  say  whether  the  letters  produced  were  or  not 
a  compliance  therewith?  Mr.  Turner  presses  me  with 
the  argument,  that  this  merely  puts  him  to  the  necessity 
of  another  application ;  but  that  may  be  right,  because  it 
may  be  a  question  how  far  such  an  application  will  be  too 
late.  Therefore,  wholly  independently  of  the  general  ques- 
tion, I  cannot  make  any  order  for  production  of  the  cor- 
respondence :  I  give  no  opinion  how  far  the  case  made  is 
sufl&cient  to  protect  it. 
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This  reduces  the  dispute  to  certain  items  in  the  affidavit 
of  IF.  Jones, — the  short-hand  writer  s  notes,  and  the  in- 
dorsement of  counsel  on  a  particular  brief.  The  object 
is  to  learn  whether  counsel  was  instructed  on  a  particular 
application,  and  what  were  the  instructions  given  to  him. 
Two  briefs  are  delivered,  but  upon  one  there  is  no  indorse- 
ment, on  the  other  there  is :  probably  this  may  be  an 
indorsement  in  respect  of  both  briefs.  It  is  preposterous 
to  contend  that  such  an  indorsement  is  a  confidential 
communication ;  it  is  a  note  on  which  the  Court  always 
acts,  and  on  which  great  reliance  is  placed.  As  regards 
the  Court  of  Probate  it  seems  necessary,  because  the 
order  does  not  state  who  appeared  on  the  occasion,  and 
when  Mr.  Freeling  objects  that  there  is  no  precedent  for 
directing  such  an  indorsement  to  be  produced,  it  must  be 
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recollected  that  that  could  not  be  necessary  here,  because 
the  order  itself  always  contains  a  list  of  the  parties  who 
appeared.  That,  however,  does  not  seem  to  be  the  case 
in  the  Court  of  Probate. 

On  the  other  hand,  I  do  not  direct  the  instructions  to 
be  produced,  even  if  they  were  instructions  to  consent. 
My  order  is  confined  to  what  took  place  in  Court.  If  I 
were  to  direct  the  production  of  instructions  **  to  con- 
sent,'^ I  should  in  eflFect  oblige  him  to  disclose  all  the 
conditions  which  might  have  been  imposed  as  precedent 
to  such  consent ;  or  again,  counsel,  though  instructed  to 
consent,  might,  on  his  own  responsibility,  have  refused  to 
do  so.  I  cannot  have  questions  of  this  sort  raised  which 
might  lead  to  the  inevitable  disclosure  of  that  which  would 
be  admitted  on  all  hands  to  be  privileged. 

I  do  not,  therefore,  require  the  production  even  of  the 
instructions  on  the  back  of  the  brief,  still  less  those 
inside;  and  I  give  liberty  to  seal  up  any  pait  of  the 
indorsement  which  does  not  relate  to  the  order  made  by 
the  Court. 

Then,  as  to  the  fihort-hand  writer^s  notes,  there  will  be 
liberty  to  seal  up  any  observations  and  notes  made  thereon, 
but  the  notes  themselves,  so  far  as  they  only  declare  what 
was  said  in  open  Court,  must  be  produced. 

The  two  other  papers  are  not  really  in  dispute ;  that 
disposes  of  Mr.  Jones's  aflSdavit.  On  the  other  affidavit, 
I  do  not  find  anything  disputed  which  I  can  at  present 
order  to  be  produced. 
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Re  isle  of   wight  FERRY  COMPANY. 


T 


HIS  was    a   petition  on    behalf  of  certain  creditors 


1865. 

March  Uth, 
Practice— 


of  the  Isle  of  Wight  Ferry  Company,  for  an  order  for      Wirding-up 

.     ,.  xi,     i-t  '  Orders  Right  of 

Winding  up  the  Company.  Creditors. 

The  creditors  of 

The  Company  had  been  duly  incorporated  by  Act  of  Company  are 
Parhament  in  the  year  1856.     The  works  had  never  been  w?ndi^g*^p 
completed,  and  the  Company  was  at  a  complete  stand-   Order,  even 

.     ^  '  ^      "^  ^  though  there 

still  for  want  of  funds.  may,  by  reason 

of  prior  claims, 
be  no  assets 
On  the  9th  of  March,   1804,  certain  creditors  of  the  coming  to  them, 

'  on  the  principle 

Company,  named   Wyatt  and  Mitchell,  recovered  judg-  that  the  concern 
ment  against  the  Company  for  sums  amounting  in  the  theirs,  and  that 
whole  to  £2540  12s.  9rf.,  and  the  28th  of  January,  1865,  ^v^^f^co^l 
writs  of  elegit  were  duly  sued  out  and  issued  on  these  of  themanage- 
judgments,  and  the  lands  of  the  Company  delivered  to 
the  creditors  in  execution  thereof. 

In  February,  1865,  the  judgment  creditors  presented  a 
petition  for  an  order  for  a  sale  of  the  lands  so  delivered 
to  them,  under  tlie  powers  of  the  27  &  28  Vict.  c.  112  (a). 
This  petition  came  on  to  be  heard  on  the  20th  of 
February,  when  it  was  dismissed  with  costs  (6). 

The  Company  had  since  entered  into  an  agreement 
with  one  Bond,  which,  as  they  asserted,  would  enable 
them  to  complete  the  pier,  and  they  had  also  presented  a 
petition  to  Parliament  for  a  private  Bill  to  enable  them 
to  construct  a  line  of  railway  to  connect  their  pier  with 
the  London  and  South-  Western  Railway, 

{a)  8.  4.  (b)  11  Jur.  N.  8.  279, 
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1865.  Under  these  circumstances  they  opposed  this  petition, 

Rb  IsLi  OF      ^^  ^®  ground  that  it  would  virtually  put  a  stop  to  the 

Wight  Fekrt    ^orks. 
Company. 


Argument,  Mr.  Oiffard,   Q.C.,  and  Mr.  Swanstan,  for  the   peti- 

tioners : — 

The  creditors  are  entitled,  as  of  right,  to  a  winding-up 
order :  if  it  turns  out  to  be  necessary  or  advantageous, 
the  Court  can  at  any  time  direct  all  proceedings  to  be 
stayed. 

Mr.  Jessel  and  Mr.  BedweU  for  the  Company  : — 

This  Court  never  interferes  when  the  course  com- 
plained of  can  be  authorised  or  prevented  by  a  general 
meeting  of  the  Company.  The  petitioner  ought  to  call 
such  a  meeting  before  coming  here.  Railway  Companies 
are  expressly  excluded  from  the  Act,  and  this  is  a  com- 
pany of  an  exactly  similar  nature,  and  obnoxious  to  the 
same  considerations.  The  public  have  a  right  of  use  of 
the  ferry  on  payment  of  the  toll. 

Nothing  more  truly  destructive  was  ever  proposed  in 
a  court  of  justice.  We  have  entered  into  a  contract  to 
complete  the  pier,  and  a  large  number  of  the  creditors 
have  agreed  to  take  shares,  and  enable  us  to  issue 
debentures  in  payment  of  the  contractor.  If  your 
Honour  now  interferes  with  a  winding-up  order,  you 
destroy  our  Parliamentary  power  to  complete  this  work ; 
and  that,  without  any  benefit  to  the  general  body  of 
creditors  or  these  petitioners,  for  the  judgment  creditors, 
who  have  already  sued  out  elegit,  would  sweep  up  all 
the  property. 
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We  have  a  Bill  at  this  moment  pending  before  Par- 
liament, to  enable  us  to  construct  a  short  line  of  railway, 
which,  when  opened,  will  make  this  a  most  valuable  pro- 
perty; but  a  winding-up  order  now  will  put  a  stop  to 
that. 
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Rk  Islb  of 
Wight  Fsbbt 

COMPANT. 

Argument, 


Moreover,  there  can  be  no  winding-up  order  where 
there,  are  no  assets. 

[The  Vice -Chancellor. — ^What  is  to  stop  the  judg- 
ment creditors  as  against  other  creditors  ?] 

Mr.  Jessel, — They  cannot  sell  a  shilling's  worth — they 
cannot  even  interfere  with  the  tolls.  They  could  merely 
get  a  receiver. 

The  only  mistake  we  are  chargeable  with  is,  that  we 
have  under-estimated  the  cost  of  the  work ;  but  Parlia- 
ment will  grant  us  further  powers,  and  the  creditors  have 
agreed  to  take  preference  shares,  to  an  extent  which 
will  produce  £15,000  a-year. 

If  the  Court  now  winds  up  this  Company,  it  must 
order  it  to  be  dissolved;  it  cannot  be  sold  as  a  going 
concern ;  and  even  with  the  Parliamentary  powers  it 
would  not  realise  anything  like  its  value.  In  the  case 
of  The  Rolling  Stock  Company,  which  was  a  common 
joint-stock  company  without  any  Parliamentary  powers, 
but  a  company  of  some  magnitude  and  importance,  it 
was  admitted  that  there  would  be  a  dividend  if  the 
Company  were  wound  up  out  of  Court :  this  is  a  different 
case. 


Could  the  liquidator  exercise  the  parliamentary  powers  ? 
The  general  impression  is  the  contrary. 
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Rb  Islb  of 
Wight  Ferrt 

Argument. 
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The  Court  has  a  discretion  in  this  matter,  which  it 
will  exercise  for  the  benefit  of  all  parties,  and  it  will  not 
act  unless  there  is  some  evidence  to  show  that  something 
will  be  produced  by  the  order  ;  but  here  the  evidence  is 
the  contrary. 

[The  Vice-Chancellor. — Why  should  not  this  peti- 
tion stand  over  for  a  short  time,  to  let  the  contra^ct  be 
carried  out  ?] 


Mr.  Qiffard  in  reply : — 

The  Company  has  lasted  since  1856,  and  there  are  no 
means  by  which  the  creditors  can  ensure  that  anything 
more  will  be  done  in  the  future  than  the  past.  The 
contract  alluded  to  is  an  agreement  by  an  insolvent  com- 
pany, who  could  not  enforce  it.  They  have  no  means  of 
providing  debentures  till  all  the  capital  has  been  sub- 
scribed for  and  at  least  half  paid  up.  All  that  they  now 
propose  to  do  is  to  put  preference  shares  into  the  hands 
of  Bond, 

The  Court  has,  under  ss.  90,  91,  of  the  Act  (a),  the 
most  ample  power  of  staying  winding-up  proceedings 
when  requisite. 


Judgment         VICE-CHANCELLOR    SiR   W.    PaGE    WoOD  : — 

It  is  quite  clear  that  the  matter  ought  not  to  rest  in 
the  hands  of  the  Company,  who  at  present  have  no  inte- 
rest in  the  matter. 


{a)  Company's  Act,  1862. 
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The  creditors  have  the  whole  interest,  though  I  do  not 
feel  sure  that  there  are  any  assets. 

The  Company,  however,  are  utterly  insolvent,  and  yet 
have  the  entire  management  in  their  hands  alone,  while 
the  creditors  will,  under  the  winding-up  order,  and  in  no 
other  manner,  have  a  voice  in  the  conduct  of  the  business 
of  the  Company,  which  practically  belongs  to  them.  By 
making  the  order  I  shall  not  be  handing  the  conduct  of 
the  Company's  aflFaii's  over  to  the  petitioners,  who,  it  is 
suggested,  may  have  an  interest  adverse  to  that  of  the 
present  body  of  the  creditors,  r  Under  the  very  valuable 
powers  conferred  by  s.  91  of  the  Act,  any  creditor  may 
interfere,  and  all  will  have  a  voice.  If  there  be  any  ille- 
gitimate purpose  in  the  background,  that  will  be  frus- 
trated by  a  general  meeting  of  the  creditors. 


1865. 

Re  Isle  of 

Wight  Fkrrt 

Company. 

Judgment. 


It  is  objected  that  the  course  I  am  about  to  take  will 
paralyze  the  contract.  I  do  not  think  that  it  will  have 
that  effect.  If  'the  creditors  think  it  right,  I  shall  be 
ready  to  stay  all  proceedings,  as  my  only  object  is  to  give 
the  real  present  owners  a  voice  in  the  management, 
instead  of  those  who  are  not  owners. 


I  must  therefore  make  this  winding-up  order. 
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J8^  BENT  17.  YARDLEY. 

AprU  2ltt-22nd.    m 

Pleading^  X  HE  Bill  alleged  that,  by  Indentures  of  Lease  and 
MulHfariousnett,  Belease,  dated  9th  and  10th  July,  1813,  an  undivided 
Where  a  trust  moiety,  then  belonging  to  certain  persons  named  Harrison^ 
come  difltri-  in  certain  hereditaments  in  Staffordshire,  was  conveyed  to 
^areB^iSdthe    Benjamin  Mander  and  William  Sparrow,  as  to  the  sur- 

person  entitled    face  thereof  for  Ann  Harrison  for  life,  with  remainder  to 

to  one  distn- 

butive Share        Elizabeth  Harrison  in  fee;   and   as  to   the   mines  and 

bythe  pereons      minerals  thereunder  (unlimited  powers  of  managing  and 

^P®|^^y    J.    working  which  were  thereby  given  to  the  trustees)  upon 

Bharo  Boeking  to    trust  to  Sell  the  Same  and  the  rights  of  management 

alleged'breach      thereof,  and  to  pay  the  net  monies  to  arise  from  the  sale  in 

^^oU^^  such  manner  as   John,  Ann,   and   Elizabeth  Harrison 

estate,  will  be      should  jointly  appoint;  and  that  until  such  sale  the  pro- 

if  it  pray  for       ceeds  of  the  Said  mines,  &c.,  should  go  as  if  such  sale 

of  thrdeceaiS's  ^^^  taken  place.     And  the  Indenture  in  question  con- 

Bhare,  even  tained  a  power  for  the  trustees  to  graiit  leases  of  the 

though  such  ^      '^  ® 

prayer  be  ex-       said  mines,  &c.,  for  twenty-one  years,  to  take  effect  on 

to  the  purposes    possossion,  such  leasing  power  being  clogged  with  the 

of  the  Bill.  usual  Conditions  as  to  attestation,  terms,  &c. 

S€mbU,--The        This  Indenture  also  contained  tlie  usual  power  of  ap- 

ezecutor  of  the  . 

deceased  could     pointment  of  new  trustees. 

not  defend  him- 
Belf  against  such 

*  ^jJid°th^t*  ^y  ^^  Indenture  dated  the  12th  July,  1813,  John,  Ann, 

there  would  be     and  Elizabeth  Harrison  a])pointed  the  said  mines,  &c.,  to 

the  share,  and      Mander  and  Sparrow  upon  certain  trusts,  the  ultimate 

the*i)Wiff  Sd  ^^^^^^  whereof  was  to  vest  about  one-fifth  part  of  the 

no  interest.         fund  to  arise  from  the  sale  of  the  trust  property  in  Thomas 

Wainwright  Harrison,  one  of  the  children  of  John  and 

Ann  Harrison. 

By   an    Indenture    dated   22nd   October,    1860,    the 
Defendants  Brown  and  Canning  were  appointed  trustees 
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of  the  first  stated  Iiideuture,  and  the  said  mines,  &c., 
were  conveyed  to  them,  as  such  trustees,  by  the  heir-at- 
law  of  Span'ow,  who  had  been  the  survivor  of  the  pre- 
vious trustees,  and  by  another  Indenture  of  the  same 
date,  the  same  persons  were  appointed  trustees  of  the 
Indenture  of  12th  July,  1813. 

Thomas  Wainwright  Harrison  by  his  will,  dated  the 
19th  October,  1819,  devised  and  bequeathed  all  his  pro- 
perty real  and  personal  to  the  Defendant  Powell,  upon 
trust  for  conversion  thereof  into  money,  and  upon  trust, 
as  to  the  net  proceeds  thereof,  for  his  wife  Elizabeth 
Harrison  for  her  life,  and  with  remainder  upon  trust  for 
all  such  of  his  children,  Thomas,  Eliza,  Emila,  Mary,  and 
Elisheba,  as  should  be  then  living,  share  and  share  alike. 

Thomas  Wainwright  Harrison  died  on  the  24th 
October,  1819,  and  his  widow  died  on  the  26th  March, 
1838,  leaving  the^  four  daughters  above .  named  her  sur- 
viving. 

The  Plaintiff  was  the  husband  and  administrator  of  the 
said  Emila  Harrison,  who  was  married  to  him  on  the 
nth  June,  1834,  and  died  on  the  5th  October,  1844. 
Letters  of  administration  to  her  estate  had  not  been 
obtained  till  10th  March,  1864. 

The  Bill  charged  that  the  Plaintiff  had  lately  discovered 
that  the  Defendant  Yardley  was  in  occupation  of  the  said 
mines,  &C.9  and  that  he  claimed  to  hold  them  under  a 
lease  dated  22nd  April,  1863,  and  granted  to  him  by  the 
Defendants  Brown  and  Canning,  for  twenty-one  years 
from  25th  March,  1863. 

The  Bill  then  charged  various  circumstances  to  show 
that  this  lease  was  a  very  improper  one,  and  that  no 
advantageous  sale  could  be  made  of  the  property  during 
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the  existence  of  the  lease,  and  it  alleged  that  the  Defen- 
dant Brown  acted  as  Yardley's  solicitor  in  the  preparation 
of  the  said  lease. 

The  Bill  also  charged  that  the  Defendants  Brown  and 
Canning  had  no  power  to  grant  this  lease. 

The  Bill  also  alleged,  that  the  Defendant  Brown  had 
always  represented  to  the  l?laintiflf  that  his  (the  Plaintiff's) 
infant  daughters,  and  not  himself,  were  the  persons  in- 
terested in  his  late  wife's  share  of  tlie  property,  and  set 
forth  certain  letters  written  on  their  behalf  by  Mr. 
Robinson  (the  Plaintiff's  solicitor)  with  the  Defendants 
Brown  and  Yardley,  wherein  Mr.  Robinson  endeavoured, 
but  ineffectually,  to  prevent  the  execution  of  the  lease, 
and  the  replies  thereto.  Mr.  Brown  replied  to  both 
letters.  To  the  letter  to  himself  (dated  12th  June, 
1863),  his  reply  was  as  follows  : — 

"  Bilston,  15tli  June,  1863. 
**  Dear  Sir, — The  Misses  Bent  are  too  late.     The  lease 
"  is  granted.     Mr.  John  Yardley  is  the  lessee. 

*'  I  am,  dear  Sir,  yours  faithfully. 

"  Chas.  G.  Brown." 


To  the  letter  to  Mr.  Yardley  (dated  23rd  June,  1863) 
he  sent  the  following  answer  : — 

"  Bilston,  June  23rd,  1863. 
**  Dear  Sir, — Mr.  Yardley  has  handed  me  your  letter. 
"  It  is  not  under  the  will  of  Mr.  Harrison  that  the  lease 
*'  is  granted.  It  is  under  the  old  family  settlement  that 
'*  myself  and  co-trustee  have  the  power,  and  under  that 
"  power  we  have  exercised  the  right  to  lease.  I  sub- 
"  mitted  the  matter  to  your  clients  at  the  time  the 
"  lease  was  granted,   and   they   assented,   though   their 
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"  assent  or  dissent  was  immaterial.     I  shall  be  happy  to       _^5^ 
"  give  you   any   information   that  you   may  require  to 
"  satisfy  yourself,  both  of  the  bona  fides  and  of  the  terms 
"  and  authority  to    grant   the  lease.      I   act  for    Mr. 
"  Yardley. 

**  Yours  truly, 

"  Chas.  G.  Brown." 

The  statement  contained  in  this  letter,  that  Mr. 
RohinsorCs  clients  had  assented  to  tiie  lease,  was  denied 
by  the  BiU. 

The  Bill  then  alleged,  that  the  Plaintiff  had  applied  to 
the  Defendant  Powell,  as  executor  of  Thomas  Wain- 
Wright  Harrison,  to  take  proper  steps  for  having  the 
trusts  of  the  indentures  of  the  10th  and  12th  of  July, 
1813,  carried  into  effect,  and  had  called  upon  him  to 
require  an  immediate  sale  of  the  said  trust  estate,  but 
that  Powell  had  refused  to  interfere  in  the  matter :  that 
all  the  debts,  &c.,  of  Thomas  Wainwright  Harrison  had 
long  since  been  paid,  and  his  estate  fully  administered, 
except  his  share  and  interest  in  the  proceeds  of  the  sale 
of  the  trust  premises  :  that  the  Plaintiff  was  entitled,  as 
administrator  of  his  late  wife,  to  one-fourth  of  such  shai'e : 
and  that  Powell  was  acting  in  collusion  with  Brown^ 
Canning,  and  Yardley. 

The  Bill  prayed— 

Ist.  That  the  lease  to  Yardley  might  be  declared  void. 

2nd.  For  an  injunction  against  Yardley  on  the  foot  of 
such  declaration. 

3rd.  Administration  of  the  trusts  of  the  indenture 
hereinbefore  stated. 

VOL.    II.  B  E 
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4th.  "  That  unless  the  Defendant  Thomas  Powell  shall 
admit  assets  of  the  said  Thomas  Wainwright  Harrison 
for  the  purposes  of  this  suit,  the  estate  of  the  said 
Thomas  Wainwright  Harrison  may  he  administered 
under  the  direction  of  this  Honourable  Court.*' 


5th,  Cth,  7th.  Usual  consequential  relief. 

Two  demurrers  were  filed  to  this  Bill;  one  by  the 
trustees  Brown  and  Canning,  and  the  other  by  YardUpy 
and  these  now  came  on  to  be  heard. 


Arffument, 


Mr.  Giffardy  Q.C.,  and  Mr.  Horsey,  for  the  demurrer  of 
the  trustees : — 


The  Plaintiff  has  no  right  to  include  the  trustees  in  the 
administration  of  the  estate  of  Thomas  Wainwright 
Harrison.  There  is  no  suflficient  allegation  that  his 
representative  has  refused  to  sue,  and,  even  if  there  were, 
ail  that  the  legatee  could  do  would  be  to  have  the  lease 
set  aside :  we  have  nothing  to  do  with  the  administration 
of  the  share :  Jerdein  v.  Bright  (a) ;  Pearse  v.  Hewitt  {b). 

The  right  of  the  legatee  to  sue,  on  refusal  of  the  exe- 
cutor, does  not  give  him  a  right  to  any  larger  relief  than 
the  executor  might  have  had :  Stainton  v.  Carron  Com- 
pa7iy{c).  Besides:  the  letter  containing  the  alleged  refusal 
should  have  been  set  out. 


Mr.  Giffard,  Q.C.,  and   Mr.   W,  Morris,  for  the    de- 
murrer of  Yardley : — 

(a)  2  J.  &  H.  325.  {h)  7  Sim.  541. 

(c)  18  Jur.  137. 
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We  have  nothing  to  do  with  anything  except  the  lease, 
and  the  Bill  against  us  should  have  been  a  simple  Bill 
for  setting  that  lease  aside ;  instead  of  this  they  ask  in 
the  third  paragraph  of  the  Prayer,  that  the  trusts  of  the 
indenture  containing  the  family  settlements  may  be 
administered.  The  very  point  was  decided  in  Jerdein  v. 
Bright. 
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Bent 

r. 

Yardley. 

ArgtimenL 


Mr.  Amphlett,  Q.C.,  and  Mr.  Peck,  for  the  Bill  :— 

There  is  no  intention  of  administering  Thomas  Wain- 
wright  Harrisons  estate ;  all  that  the  Bill  asks,  is  that, 
if  necessary,  the  estate  may  be  administered  ;  i.  e.,  if  our 
interest  be  disputed,  we  desire  to  show  that  we  have  a 
substantial  interest,  and  for  that  purpose,  and  that 
I)urpose  only,  we  desire  so  much  administration  (if  any) 
as  may  be  necessary.  That  is  all  that  is  meant  by  the 
fourth  paragraph  of  the  Prayer :  if  our  interest  be  ad- 
mitted there  will  be  no  administration.  Administration 
for  purposes  of  suit,  means  administration  sufficient  to 
sustain  the  PlaintiflF's  right  to  sue. 

As  to  the  second  demuiTer ;  we  have  a  right  to  have 
the  trusts  of  the  settlement  carried  out,  and  the  legal 
estate  in  the  whole  of  the  trust  property  has  been  con- 
veyed to  Yardley,  who  had  notice  that  this  was  a  breach 
of  trust  on  the  part  of  the  trustees.  Yardley  is  therefore 
a  constructive  trustee  for  us:  Atiy.-Gen,  v.  Cradock  (a); 
Camjphell  v.  Mackay  (b) ;  Lund  v.  Blanshard  (c) ;  Perry  v. 
Knott  (d). 

They  relied  on  the  paragraphs  of  the  Bill  setting  out 
the  letters  (ante,  pp.  604,  605). 


(a)  3  My.  &  Or.  85. 

(b)  1  My.  &  Cr.  603. 


(c)  4  Hare,  9. 
{d)  4  Beav.  179. 

R   R   2 
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Jtulgment, 


Vice-Chancellor  Sir  W.  Page  Wood: — 

I  am  sorry  to  say  that  I  must  allow  these  demurrers. 
At  the  hearing  of  the  cause  justice  may  be  done  to  these 
PlaintiflFs,  who,  if  the  allegations  in  the  Bill  be  true,  seem 
entitled  to  relief;  but  I  must  decide  this  question  now 
according  to  the  strict  rules  of  pleading;  and  these  Defen- 
dants are  entitled  to  say  that  they  must  not  be  mixed  up 
with  the  accounts  of  this  estate. 


I  am  satisfied  that  there  is  a  sufficient  allegation  that 
the  executor  has  refused  to  sue,  and  therefore  the 
legatees  are  entitled  to  sue  in  their  own  names  to  have  this 
deed  set  aside :  the  averment  is,  that  he  has  refused  by 
letter,  and  then  collusion  is  avowed,  and  that  the  estate 
has  been  fully  administered  except  the  testator's  share  of 
this  settled  property. 


Theii  comes  the  fourth  paragraph  of  the  Prayer.  [His 
Honour  read  it  (antey  p.  606).]  The  clause  is  inserted 
for  a  purpose  of  the  following  description  :  there  is  the 
averment  that  the  estate  has  been  fully  administered,  and 
that  the  persons  entitled  to  distributive  shares  have 
required  the  executor  to  sue,  and  that  he  has  refused  on 
the  ground  that  the  lease  is  valid,  and  that  he  asserts 
that  the  Plaintifis  have  no  interest  in  the  matter,  because 
the  whole  estate  will  be  swallowed  up  in  the  pajrment  of 
debts ;  and  the  PlaintiflFs  say,  "  If  any  such  defence  be 
set  up,  we  ask  to  have  the  estate  administered,  so  as  to 
show  how  that  is;"  and  it  might  be  said,  that  if  the 
PlaintiflFs  could  succeed  in  getting  this  account  at  the  hear- 
ing, the  Court  would  carry  it  out,  as  notice  of  the  decree 
might  be  served  on  the  pai-ties  interested  in  the  testator's 
estate,  and  therefore  it  would  be  perfectly  possible  for  the 
Court  to  make  a  decree  for  the  administration  of  this 
estate  on  this  Bill,  without  setting  aside  the  lease,  and  to 
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require  the  parties  interested  to  await  the  result  of  the 
account:  but  that  is  multifariousness.  Persons  who 
are  mixed  up  with  a  breach  of  trust  must  be  kept  before 
the  Court  till  the  property  has  been  brought  back  to  the 
trust ;  but  when  it  has  been  so  brought  back,  they  are 
not  to  be  kept  before  the  Court  to  see  that  it  is  properly 
applied.  Mr.  Peck  urges  that  the  Bill  states  that  all  the 
debts  have  been  paid,  but  the  executor  may  always  require 
an  account. 
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If  Powell  were  to  attempt  to  set  up  the  case  suggested, 
the  Court  would  reply,  "  That  is  not  the  point  with  which 
we  are  dealing  here."  If  this  lease  be  improper,  it  must 
be  set  aside  for  the  benefit  of  the  testator's  estate,  leaving 
it  to  the  executor  and  legatees  afterwards  to  dispute  the 
interest  of  the  various  parties  in  a  proper  suit. 

I  am  strongly  of  opinio^  that  Yardley  would  not  com- 
plain if,  having  trust  property  in  his  hands,  he  were  to 
be  brought  here  for  purposes  of  administration ;  but  I  do 
not  here  decide  anything  on  that  point,  because,  however 
that  might  be,  I  must  allow  this  demurrer  on  the  ground 
of  multifariousness. 


In  WaUham  v.  Stainton  (a),  I  thought  that  the  averments 
of  fact  did  not  amount  to  any  case  against  the  demurring 
defendant;  that  is  different  from  a  case  of  multifari- 
ousness, in  which  the  object  of  the  Court  is  merely 
to  clear  the  record  of  superfluous  matter,  whereas  on  a 
question  of  equity,  if  the  Court  does  not  think  the  case 
clear,  even  though  it  incline  toward  the  Defendant,  it 
will  still  keep  the  cause  till  the  Hearing. 

I  must  allow  the  demurrers,  but  I  give  leave  to  amend. 
(a)  1  H.  &  M.  322. 
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BLACKETT  v.  BATES. 
18, 5.  JL  HIS  was  the  Hearing  of  the  cause. 

May  9^/(-10/A. 

Award— Specific       The  casc  has  been  already  reported  (a),  on  demurrer. 


Vime—Breachof  where  the  principal  facts  will  be  found  stated.    In  addition 
to  the  facts  appearing  upon  the  Bill,  the  Defendant  relied 


Time 

Covenant. 
Where  in  an 
award  it  i»  on  a  series  of  alleged  breaches  of  the  covenants  ordered 

act  shall  be  done  by  the  award  to  be  inserted  in  the  lease  thereby  directed, 

timeTwhicUa^  which,  as  he  Contended,  would  have  amounted  to  a  for- 

lesa  than  the       feiture  of  the  lease  at  law,  had  it  been  executed. 

time  within 

which  a  motion 

may  be  made  to  rr»i_  •  i     i»  ai_ 

Bet  aside  the  The  principal  of  these  were  : — 

award,  the  party 
directed  to  do 

such  act  need  igt.  That  the  Plaintiflf  had  not  provided  such  a  loco- 

not  do  it  until  .  .  .      -i    i        i  i    i.  i 

the  expiration      motive  engine  as  required  by  the  award  for  use  on  the 

of  a  reasonable      ^.  •!.„«„ 
time  after  he         raUway. 
has  obtained 
judgment  on 

such  a  motion.         2nd.  That  the  railway  ran  for  a  considerable  distance 

This  Court       parallel  to,  and  close  alongside  of,  a  pubHc  road,  and  that 

has  jurisdiction    j^.  y^^^^  ^^^  j^gg^  worked  SO  as  to  cause  as  little  disturbance 

to  entertam  a 

suit  for  the  as  possible  to  horses,  &c.,  passmg  along  the  road,  contrary 

specific  per-  ,     xi  j 

formance  of  an      to  the  award, 
award,  although 
the  submission 

has  been  made  a       3rd.  That  the  Plaintiflf  could  not  give  the  Defendant 

rule  of  a  Court  .  ^ 

of  Law.  It  is  the  way-leave  required  by  the  award,  because  part  of  the 
such  a  suil  that  ^^^^  ^^er  which  it  was  to  go  did  not  belong  to  him,  but 
the  plaintiff  has    to  one  ^aZAer. 

menectually 

endeavoured  to 

set  aside  the  /«)  ^.nte,  p.  270. 

award  on  \  /  »  ir 

motion. 

Where  an  award  directs  a  lease  to  be  made  containing  certain  specific  covenants,  and  it 
is  alleged  on  the  part  of  the  defendant  that  the  plaintiff  has  acted  in  contravention  of  the 
terms  of  the  covenants  since  the  date  of  the  award,  the  Court  will,  if  the  case  be  at  aU 
doubtful,  order  the  lease  to  be  antedated,  so  as  to  enable  the  defendant  to  rely  on  the  alleged 
breaches  at  law. 
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4th.  That  certain  crops  of  the  Defendant  had  been  1866. 

burned  by  fire  from  the   Plaintiff's  engine,  and   otlier       Blackett 
damages  sustained  by  the  improper  use  of  the  railway.  Bates. 


Statement. 


1st.  That  he  was   merely  using  his  old  engine  tem- 
porarily, pending  the  suit. 

2nd.  That  he  did  cause  as  little  disturbance  as  possible 
to  the  use  of  the  road. 

3rd.  That  he  had  power  to  give  way-leave  over  all  the 
land  mentioned  in  the  award  in  that  behalf. 

4th.  That  the  damages  in  question  were  very  trifling 
and  had  been  paid  for. 


Mr.  TTiUcock,  Q.C.,  and  Mr.  Faber,  for  the  Plaintiff:— 

The  case  is  now  reduced  to  a  very  narrow  point.  Is 
this  an  award  of  which  the  Court  can  enforce  specific  per- 
formance ?  And  if  so,  are  the  alleged  breaches  of  covenant 
on  the  Plaintiff's  part  sufficient  to  deprive  him  of  his 
remedy  ?  The  first  point  was  practically  decided  when 
your  Honour  overruled  the  demurrer.  There  is  nothing 
in  this  award  that  the  Court  cannot  enforce ;  it  merely 
requires  a  proper  lease  to  be  executed  in  conformity  with 
the  award,  which  is  very  specific,  and  all  but  sets  out  the 
necessary  lease  in  hsec  verba. 


AryutnenL 


There  is  no  difficulty  of  jurisdiction  on  the  ground  that 
this  is  an  award  which  has  been  made  a  rule  of  a  court 
of  law:  that  only  excludes  the  jurisdiction  of  the  Court 
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to  set  it  aside ;  it  does  not  prevent  a  decree  for  specific 
performance ;  Wood  v.  Oriffiih{a) ;  Nickels  v.  Hancock  (6). 

The  objections  made  on  the  ground  that  we  have  been 
guilty  of  breach  of  covenant,  are  simply  ridiculous. 

We  could  not  discard  the  old  engine  during  the  time 
that  proceedings  were  pending  to  set  aside  the  award, 
and  as  soon  as  that  was  settled,  we  lost  no  time  about  it. 

It  would  be  absurd  to  expect  us  to  stop  our  engine 
every  time  a  carriage  and  horses  passed  along  the  road. 
In  the  first  place,  if  it  were  necessary  that  either  should 
stay,  it  would  be  more  rational  for  the  horse  and  cart  to 
stop  to  let  the  train  go  by,  than  the  reverse.  Secondly, 
it  is  well  known  that  horses  are  more  likely  to  be 
frightened  by  a  train  when  it  is  stopped,  than  when  in 
motion,  because  of  the  noise  made  by  blowing-off  steam. 

The  damages,  about  which  so  much  is  said,  are  merely 
some  turnips  that  were  burnt,  and  have  been  paid  for. 

The  Court  will  not  refuse  relief  on  the  ground  of  breach 
of  covenant,  unless  a  serious  breach  is  found ;  LiUie  v. 
Legh{c);  Eankin  v.  Lay(d) ;  Parker  v.  TasweU  (c). 

[The  Vice-Chancellor  refeiTed  to  Ogden  v.  Fossick  (/).] 

Mr.  Faber. — In  that  case  there  was  the  difficulty  which 
proved  fatal  in  Pickering  v.  Bishop  of  Ely  (g) ;  you  could 
not  compel  them  to  employ  the  Defendant. 

Mr.  Bolt,  Q.C.,  and  Mr.  Batten,  for  the  Defendant : — 


(a)  1  Sw.  43. 
(6)  7  D.  M.  G.  300. 
(c)  3  De  G.  &  J.  204. 
{d)  2  D.  F.  J.  65. 


(e)  27  L.  J.  Cli.  812. 

(/)  11  W.  R.  128. 

(^)  2G.  &C.C.  C.  249. 
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This  is  simply  a  question  whether  the  conduct  of  the 
Plaintiff  would  have  forfeited  the  lease  at  law. 

The  case  must  be  looked  at  as  a  whole,  and  not  tested 
as  merely  a  question  of  the  effect  of  the  additional  facts 
on  the  judgment  delivered  on  the  demurrer. 

If  you  look  at  the  map,  you  will  find  no  mention  of 
Walker's  land.  The  Plaintiff's  land  is  made  to  join 
Betvicke's,  so  that  the  arbitrator  may  be  taken  to  have 
expected  that  the  award  would  give  us  the  right  to  use 
the  waggon-way  over  all  the  land  which  was  required  for 
a  complete  passage  to  the  wharf,  but  that  would  not  in 
fact  be  the  case  if  Walker  declined  to  give  the  use  of  his 
land.  The  Plaintiff  seems  to  think  that  he  has  a  right  to 
make  a  railway  over  the  Defendant's  land,  and  then 
exclude  the  Defendant  from  the  user  of  that  railway. 

[The  Vice-Chancellor. — You  want  to  make  out  a 
contract  of  title  on  the  part  of  the  Plaintiff^  to  certain 
lands  marked  as  his  upon  the  map.] 

Mr.  Rolt. — The  Court  has  no  jxirisdiction  over  the 
matter.  The  award  has  been  made  a  rule  of  a  Court  of 
Common  Law,  and  that  Court  alone  has  jurisdiction  to 
entertain  any  question  concerning  it ;  at  any  rate,  after 
the  motion  to  set  it  aside  had  been  made  in  that  Court  (a) ; 
Auriol  V.  Smith  {b) ;  Smith  v.  Wliitmore  (c). 

This  is  not  a  case  of  specific  performance  of  an  agree- 
ment. The  case  of  an  award  differs  materially  from  that, 
because  an  award  is  a  determination  of  law  on  the  rights 
of  the  parties,  and  therefore,  time  is  of  the  essence  of  the 
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(«)  17  &  18  Vict.  c.  125,  8.  17.  (6)  T.  &  R.  121. 

(c)  1  H.  &  M.  676. 
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judgment,  and  the  time  limited  having  been  overpassed, 
the  award  cannot  now  be  performed  ;  the  discretion  which 
this  Court  can  exercise  in  the  matter  differs  from  that 
which  is  vested  in  it  in  terms  of  agreement;  Hall  v. 
Hardy  (a). 

Even  if  this  be  treated  as  an  agreement,  the  same 
rule  applies,  though  in  a  less  degree;  and  the  parties 
here  having  agreed  (in  this  view  of  the  case),  that  the 
lease  is  to  be  completed  within  a  given  time,  now  past, 
the  Plaintiff  is  out  of  Court ;  Doe  v.  Howell  (6).  At 
any  rate,  the  Plaintiff's  own  conduct  in  disputing  the 
award,  and  keepiug  us  all  this  time  out  of  the  benefit 
thereof,  is  enough  of  itself  to  bind  him  in  this  Court.  He 
cannot  be  allowed  to  blow  hot  and  cold  as  suits  him. 

The  Plaintiff  retorts  that  we  were  then  insisting  on  the 
award,  and  that  it  is  a  case  of  set-off  of  delicta;  but  the 
true  question  is :  '*  what  was  the  object  and  purpose  for 
which  this  gentleman  disputed  the  award  ?  "  He  wanted 
a  new  lease  of  a  form  and  manner  more  to  his  satisfaction 
than  that  given  him  by  the  award  :  we  only  resisted  when 
we  came  to  the  conclusion  that  it  was  in  vain  to  deal  with 
him.  We  only  said — "  the  award  shall  not  be  set  aside ;" 
to  set  it  aside  would  have  set  him  at  large  to  bring  another 
action,  or  go  back  to  the  arbitration.  The  award  was 
valid,  and  there  could  be  no  new  action  or  reference ;  but 
he  has  violated  it.  At  the  end  of  the  twenty-one  days 
there  was  an  end  of  his  right :  we  were  then  in  a  position 
to  say,  "  it  is  a  valid  award,  but  he  has  lost  the  benefit  of 
it  by  his  own  laches." 

The  true  test,  whether  these  are  or  not  "  frivolous  and 
trifling'*  breaches,    as  represented  by  the  Plaintiff,   is 


(a)  3  P.  W.  187.  (6)  19  L.  J.  Ex.  232. 
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whether  they  would  or  not  have  worked  a  forfeiture  at  law. 
The  Court  would  not  grant  a  lease  unless  it  was  satisfied  that 
the  same  would  not  be  immediately  forfeited  at  law.  My 
friends  say,  "  antedate  the  lease,  and  you  will  get  the 
benefit  of  the  forfeiture ; "  but  to  do  so  would  be  for  the 
Court  to  stultify  itself  by  granting  a  lease  instantly  void- 
able, if,  indeed,  such  a  lease  could  be  avoided  by  matters 
done  before  its  actual  execution,  though  after  its  date. 
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The  delay  which  has  taken  place  is  fatal ;  Swaine  v. 
Great  Northern  Railway  Company  (a). 

Before  the  award,  we  tendered  to  him  the  very  lease 
afterwards  awarded  to  him,  which  he  refused. 

[The  Vice-Chancellor. — He  tried  to  get  rid  of  tlie 
award,  and  he  could  not.] 

Mr.  Batten, — We  would  not  have  opposed  the  setting 
aside  of  the  award,  unless  we  had  been  advised  that  he 
was  not  entitled  to  the  lease  after  the  twenty-one  days, 
under  the  award. 

Mr.  Willcock  in  reply  : — 

The  breaches  alleged,  even  if  proved  to  be  breaches  at 
all,  are  so  trifling  that  the  Court  will  disregard  them. 

The  other  matters  relied  on  by  the  other  side  were  all 
really  disposed  of  by  your  Honour  on  the  argument  of 
the  demurrer,  and  they  cannot  now  be  heard  to  re-open 
them. 

He  was  then  stopped. 


(fl)  12  W.  R.  391. 
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Vice-Chancellor  Sir  W.  Page  Wood  : — 

I  have  had  a  good  deal  of  time  to  consider  this  case 
since  the  argument  of  the  demurrer.  And  since  the  rising 
of  the  Court  yesterday  I  have  refreshed  my  memory  by 
looking  at  the  proof  of  the  report  of  my  Judgment  on 
that  occasion,  which  is  now  in  print,  though  not  yet 
published. 


As  regards  the  statements  contained  in  the  Bill  (which 
were  of  course  to  be  accepted  as  true  on  demurrer),  with 
respect  to  the  difficulty  of  performing  the  award,  I  shall 
have  something  to  say  hereafter,  and  on  that  point  I  shall 
refer  to  my  previous  Judgment. 


The  objections,  however,  which  are  now  most  strongly 
pressed,  are  of  a  different  character.  It  is  first  said, 
"  The  Plaintiff  is  not  entitled  to  file  a  Bill  in  this  Court, 
but  must  apply  to  the  Court  of  Common  Law  of  which 
the  award  was  made  a  rule,  and  from  that  Court  he  can 
get  all  the  relief  to  which  he  is  entitled."  I  am  clear  that 
there  is  at  least  concurrent  jurisdiction.  The  authorities 
which  have  been  cited  seem  completely  to  establish  that, 
as  regards  the  question — "Is  there  any  valid  award  or 
no?*'  the  jurisdiction  is  generally,  not  perhaps  univer- 
sally, confined  to  the  Court  of  which  the  submission  has 
been  made  a  rule,  and  that  would  of  course  extend  to  all 
questions  as  to  what  the  award  was.  But  when  we  have 
an  admitted  award,  and  the  arbitrator  has  fully  and 
finally  performed  his  function,  and  has  set  out  what  does 
not  substantially  differ  from  the  terms  which  he  considers 
the  parties  bound  to  agree  to,  leaving  that  agreement  to  be 
dealt  with  according  to  law,  I  am  at  a  loss  to  see  in  what 
respect  such  an  award  differs  from  any  ascertained  agree- 
ment between  two  parties.   No  one  can  doubt  that  an  action 
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might  be  brought  upon  it,  and  that  the  Court  of  Common 
Law  might  refuse  to  exercise  the  summary  jurisdiction 
given  by  the  statute,  and  leave  the  action  to  proceed  in  its 
regular  course ;  nay  more,  as  this  is  a  complete  docu- 
ment, amounting  to  a  written  agreement,  the  action  might 
be  brought  in  any  Court,  wholly  irrespective  of  the  par- 
ticular Court  of  which  the  submission  had  been  made  a 
rule.  On  this  point  it  may  be  advisable  to  refer  to  the 
judgment  of  Lord  Cottenham,  in  Hawksworih  v.  Brant' 
mall  (a),  where  referring  to  this  question,  he  says : — "  As 
to  the  objection,  that  the  Court  has  no  jurisdiction 
because  the  award  was  to  be  made  a  rule  of  the  Queen's 
Bench,  a  proper  answer  has  been  given,  that  this  suit  is 
to  enforce  the  agreement  upon  the  footing  of  the  award, 
and  not  to  set  aside  the  award.  This  distinction  was 
recognised  in  Auriol  v.  Smith,  and  acted  upon  by  Lord 
Eldon  in  Wood  v.  Orijffith.*'  When  you  look  at  those 
two  cases  you  will  find  that  the  distinction  is  taken 
between  the  case  in  which  you  can,  and  that  in  which 
you  cannot,  proceed  in  this  Court :  the  one  case  settled 
that  you  cannot  do  so  for  the  purpose  of  setting 
aside  the  award  ;  the  other,  that  you  can  come  here 
for  specific  performance  of  it.  That  I  take  to  be  the 
clear  distinction,  and  it  is  in  this  case  in  favour  of  the 
Plaintifl^. 


1865. 


Judgment, 


Then  this  brings  us  to  the  argument  as  to  the  discretion 
of  the  Court.  I  am  not  so  clear  that,  according  to  their 
mode  of  exercising  summary  jurisdiction,  the  Courts  of 
Common  Law  would  interfere  in  every  case  which  this 
Court  would  consider  a  proper  case  for  specific  perfor- 
mance ;  but  if  the  Common  Law  Court  were  to  leave  the 
parties  to  their  remedy  by  action,  in  such  a  case  it  is 
obvious  that  this  Court  would  entertain  the  suit. 


(a)  5  My.  &  Cr.  281. 
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Then  the  Defendant  says,  "  I  tendered  a  proper  lease 
within  the  twenty-one  days  limited  by  the  award ;  true,  I 
was  not  bound  to  do  so,  but  I  did  it,  and  he  declined  to 
execute  it,  as  he  was  advised  to  do,  and  therefore  I  gave 
immediate  notice  that  I  considered  all  relations  between 
us  at  an  end."  To  this  the  Plaintiff  replies,  **  I  asked  for 
an  opportunity  of  consulting  my  solicitor  before  executing 
the  lease  tendered,  and  that  was  refused,  and  I  ought  not 
to  be  prejudiced  by  my  refusal  to  act  without  proper 
advice." 


The  Plaintiflf  did  not  like  the  whole  award,  and  pre- 
ferred to  take  advice  before  executing  the  lease  prepared 
under  it :  having  taken  advice,  he  endeavoured  to  set  the 
award  aside,  in  whole  or  in  part,  and  thereupon  this  point 
arises  for  consideration  :  if  there  be  an  act  directed  to  be 
done  within  a  limited  time,  and  that  time  is  so  short  that 
it  must  elapse  before  an  application  can  be  regularly  made 
for  setting  aside  the  award  directing  it,  and  the  judgment 
of  the  Court  obtained  upon  such  application,  is  the  person 
who  is  dissatisfied  with  the  award  bound  either  to  accept 
it  without  delay,  and  preclude  himself  from  any  oppor- 
tunity of  questioning  it,  or  is  he  to  have  a  reasonable 
time  for  executing  the  act  required  to  be  done,  after 
he  has  obtained  the  judgment  of  the  Court  ?  Just  see 
the  result  of  holding  the  former.  The  Defendant  says, 
**  There  is  a  part  of  the  award  that  I  do  not  like  ; 
the  rest  I  like  well  enough :  I  will  put  the  Plaintiflf  in  this 
difficult}^  I  will  try  to  hurry  the  execution  of  the  award, 
so  that  he  may  have  no  opportunity  to  examine  the  bear- 
ing of  its  several  parts,  and  if  he  declines  to  complete 
the  portion  which  I  dislike  within  the  limited  time,  I 
will  declare  that  part  to  be  at  an  end."  It  is  clear  that 
that  could  not  be  just.  It  seems  to  me  to  be  right  and 
proper  that  where  the  law  has  limited  a  time  within 
which  a  party  must  proceed  to  set  aside  an  award,  he 
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should  have  that  time  for  the  purpose,  without  any  risk 
or  penalty  of  losing  the  benefit  of  the  award  by  availing 
himself  of  the  privilege  thus  secured  him.  The  Legis- 
lature has  shown  itself  very  anxious  to  bring  litigation 
in  respect  of  awards  to  an  end ;  but  how  is  that  end  to 
be  attained?  If  an  award  be  not  performed,  you  must 
have  recourse  to  litigation  to  enforce  it,  and  must  resort 
to  one  of  three  processes — action  on  the  award,  motion  in 
the  Court  whereof  the  submission  has  been  made  a  rule, 
or  suit  for  specific  performance.  These  rights  are  not 
affected  by  the  result  of  the  motion  to  set  the  award  aside ; 
that  having  failed,  it  is  determined  that  the  award  is  to 
stand,  and  the  parties  are  then  at  liberty  to  proceed  to 
enforce  it  as  best  they  may. 


1865. 


Judgment, 


Now  comes  the  question,  how  the  rights  of  the  parties 
are  to  be  carried  into  effect.  When  I  am  asked  to  leave 
this  case  to  the  Common  Law  Court,  I  think  there  would 
be  great  difficulty  in  doing  so.  The  award  was  not  carried 
into  effect  within  the  twenty-one  days,  and  therefore  the 
Court  might  refuse  to  interfere  summarily,  and  the  Plaintiff 
might  be  left  to  his  remedy  by  action.  Ought  he  here  to 
be  refused  relief  on  the  ground  of  his  having  passed  the 
moment  pointed  out  for  the  execution  of  the  lease  ?  If 
not,  I  am  clear  that  neither  ought  this  Court  to  send  him 
to  a  Court  of  Law,  with  the  possibility  of  such  a  result 
befalling  him  there.  The  Defendant  says,  "He  ought, 
because  he  has  thereby  placed  me  in  a  totally  different 
position  from  that  which  the  arbitrator  intended  ;  and  I 
was  obliged  to  discontinue  those  operations  for  which  I 
was  to  have  an  opportunity  given  me  by  the  award." 
But  during  the  whole  time  that  the  award  was  under 
discussion  the  Defendant  treated  it  as  a  valid  award, 
and  availed  himself  of  it  in  two  or  three  particulars. 
For  instance,  he  only  paid  the  j£33  mentioned  in  the  award, 
instead  of  the  £500  claimed  by  the  Plaintiff,  and  he  con- 
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tinued  to  run  his  trains  as  before,  things  to  which  he 
was  only  entitled  by  virtue  of  the  award.  So  that  he  does 
not  seem  to  have  suffered  any  inconvenience  greater  than 
that  which  is  common  to  all  litigants,  unless  indeed  it 
could  be  shown  that  the  Plaintiff  acted  simply  for  the 
purpose  of  vexation,  which  is  not  averred.  There  is 
another  reason  for  holding  that  there  is  no  great  weight 
in  this  averment  of  the  Defendant.  The  lease  is  to  be 
such  that  the  Plaintiff  can  determine  it  at  one  year's 
notice,  and  he  might  have  given  this  notice  at  any  time, 
just  as  well  while  the  questions  concerning  the  award 
were  pending  as  afterwards. 


Then,  was  there  such  delay  as  operates  to  prevent  this 
Court  from  interfering  ?  The  award  was  finally  settled 
to  be  a  good  award  on  the  28th  April,  and  the  Plaintiff  at 
once  said,  '*  I  am  beaten,  and  now  I  ask  you  to  execute 
the  lease;  you  have  had  the  benefit  of  the  award  all  this 
time,  and  I  am  bound  by  the  award."  The  Plaintiff 
endeavoured  within  the  proper  time  for  that  purpose  to 
get  the  award  set  aside ;  he  failed  in  that  attempt,  and 
thereupon,  without  any  further  delay,  he  said,  "  I  now 
stand  upon  the  agreement."  Why  may  he  not  come  into 
this  Court  and  have  the  part  of  the  agreement  which 
makes  for  him  performed  ?  I  cannot  see  any  reason  why 
he  should  not. 


Having  disposed  of  that  part  of  the  case  which  turns 
upon  delay,  and  the  legal  right  of  the  Plaintiff  to  come 
here  at  all,  I  proceed  to  consider  the  averments  which  are 
made  as  to  breach  of  the  covenants.  Of  course,  if  it  can 
be  made  out  that  the  Plaintiff  has  been  guilty  of  any 
substantial  breach  of  the  covenants,  by  which  he  would 
have  been  bound,  supposing  the  lease  to  have  been  duly 
executed,  that  would  prevent  the  Court  from  interfering 
on  his  behalf.   We  must,  however,  look  at  these  covenants 
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in  the  light  of  the  lease  of  which  they  ought  to  form  part. 
The  Plaintiff  is  only  to  he  bound  for  one  year,  the  Defen- 
dant for  twenty-one  ;  that  is  the  agreement.  The  parties 
may  make  what  agreement  they  please;  and  it  is  well 
known  that  agreements  of  this  sort,  though  limited  in 
terms  to  a  few  years,  sometimes  last  for  centuries. 
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Then  what  is  the  evidence  as  to  breaches  of  the 
covenants.  I  think  that  no  case  has  been  made  out  of 
any  substantial  breach. 

The  first  breach  alleged  is  the  refusal  to  show  the 
accounts :  what  were  the  circumstances  ?  The  Defendant's 
agent  went  to  the  Plaintiff,  and  demanded  to  see  his  books  ; 
the  Plaintiff  asked  for  what  purpose ;  and  he  refused  to 
tell  him.  Be  it  remembered  that  this  took  place  in  Feb- 
ruary, 1865,  while  the  suit  was  pending.  I  am  clear  that 
this  is  not  a  breach  of  the  covenant  in  the  lease. 

The  next  breach  alleged  is  that  the  old  engine  was  con- 
tinued ;  but  the  Plaintiff  could  not  be  expected  to  go  to 
the  expense  of  discarding  that  engine  and  getting  a  new 
one,  in  conformity  with  the  award,  till  it  was  determined 
whether  the  award  was  to  hold  good  or  not. 

Then  it  is  said,  "  the  trains  were  not  worked  along  the 
road  so  as  not  to  interfere  with  the  traffic  in  the  road." 


But  that  must  be  taken  to  mean,  "so  as  not  to  interfere 
more  than  cannot  be  avoided,"  because  it  is  clear  that 
when  the  road  and  the  railway  run  alongside  one  another, 
as  here,  it  is  impossible  to  run  trains  at  all  without,  in 
some  measure,  interfering,  or  running  the  risk  of  inter- 
fering, with  the  traffic  on  the  road.  Some  horses  would 
be  frightened  at  the  mere  sight  of  a  train,  and  it  would 
clearly  be  absurd  to  expect  a  train  to  stop  whenever  a  horse 
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was  passing,  which,  if  the  road  were  much  frequented, 
might  eflfectually  prevent  the  train  from  getting  on  at  all. 
Besides,  it  is  in  evidence  that  many  horses  are  much  more 
readily  frightened  by  a  train  when  stopped  than  when  in 
motion,  because  of  the  noise  made  by  blowing  off  steam. 


I  pass  over  the  absurd  allegation  about  the  turnips  as 
unworthy  of  notice. 

What  course,  then,  ought  this  Court  to  take  in  respect 
of  this  objection  ? 

The  settled  rule  is,  that  if  the  breach  be  clearly  proven, 
the  Court  will  refuse  to  interfere,  but  if  there  be  any 
doubt,  the  Court  will  antedate  the  lease,  and  the  parties 
may  then  resort  to  law  to  avoid  it.  In  this  case  it  does 
not  appear  to  me  to  be  established  that  there  has  been  any 
breach,  but  think  I  may  properly  direct  the  lease  to  be 
antedated. 

It  is  said  that  the  House  of  Lords  has  expressed  its 
disapproval  of  this  course,  on  the  ground  that  this  would 
be  an  objection  to  the  lease  at  law,  but  the  practice  is 
well  established,  and  I  do  not  see  how  any  objection  could 
be  taken  when  the  execution  was  in  pursuance  of  an  order 
of  this  Court. 

The  other  points  raised  by  the  Defendant  were  all 
decided  by  the  demurrer.  I  am  not  concluded  by  that, 
but  I  do  not  see  any  reason  to  alter  the  judgment  I  then 
delivered. 


There  is  the  difficulty  of  giving   the   Defendant  the  , 
benefit  of  this  award.     I  still  think  that  this  case  is  not 
within   the   principle  of  Ogden  v.  Fossick,  nor  that  of 
NichoUs  V.  Hardwick,  where  Lord  Justice   Turner  said 
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that  an  award  must  be  set  aside  in  toto,  or  not  at  all.  On 
this  point  I  may  repeat  what  I  said  in  my  judgment  on 
the  former  occasion. 

[His  Honour  read  from  **  It  is  objected/'  down   to 
"  contained  in  the  Lease"  (a).] 
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I  then  went  on  to  consider  the  case  of  a  stipulation, 
said  to  be  of  the  essence  of  the  contract,  and  the  case 
before  Lord  Justice  Knight  Bruce  (b) ;  and  then  I  referred 
to  the  common  case  of  a  sale  of  land,  with  the  ordinary 
clause  for  the  valuation  of  timber :  and  I  observed  that 
all  the  rights  given  to  the  Defendant,  though  not  included 
in  the  lease,  are  made  to  depend  upon  the  lease;  t.  e., 
they  are  strictly  rights  as  between  lessor  and  lessee,  and 
finally,  I  said  as  follows  : — 

[His  Honour  read  from  "  But  it  would  not  be  neces- 
sary," down  to  "  Covenant  to  repair  "  (c).] 

From  these  considerations,  I  have  no  doubt  that  the 
Plaintiff  is  entitled  to  a  decree  for  specific  performance  of 
the  award. 

Let  the  Defendant  execute  a  lease  in  the  terms  of  the 
schedule  to  the  award,  the  date  to  be  27th  June,  1863, 
being  the  day  on  which  the  Defendant  executed  the 
indenture  mentioned  in  the  answer,  and  in  any  proceed- 
ings at  law,  or  otherwise,  in  respect  of  such  lease,  during 
its  continuance,  neither  Plaintiff  nor  Defendant,  nor  any 
person  claiming  under  either  of  them,  is  to  be  at  liberty 
to  dispute  the  date  :  the  Plaintiff  to  execute  a  counterpart 
of  the  lease,  including  a  declaration  that  the  Defendant, 


(a)  Ante,  p.  279. 
(c)  Ante,  p.  291. 


(6)  Storer  v.  Great  Western  Ry. 
Co.,  2  T.  &  C.  C.  C.  48. 

8  8   2 
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his  heirs,  &c.,  is  to  be  entitled  to  the  full  enjoyment  from 
the  21st  March,  1863,  being  the  date  of  the  award,  of  the 
benefits  mentioned  tlierein,  and,  during  the  continuance 
of  the  lease  so  to  be  executed,  to  the  full  power  and  liberty 
of  passage  with  any  waggons,  trucks,  or  other  carriages, 
laden  or  unladen,  and  whether  drawn  by  horses,  steam,  or 
any  other  means  for  the  time  being  in  use,  over  the  lands 
in  the  award  in  that  behalf  mentioned :  and  declare  that 
the  Defendant,  his  heirs,  &c.,  or  his  or  their  grantees, 
lessees,  or  tenants,  are  all  entitled  during  the  continuance 
of  the  said  lease,  or  during  such  other  times  as  the  lessee 
shall  be  in  the  enjoyment  of  the  benefits  given  him  by  the 
award  [copying  its  terms],  to  require  the  lessee  to  supply 
engine  power  in  the  manner  specified  in  the  award,  the 
lessor  paying  therefor  in  the  manner  and  to  the  amount 
directed  by  the  award,  and  keeping  such  full  detailed  and 
accurate  accounts  as  in  the  award  in  that  behalf  mentioned, 
and  stating  and  delivering  such  accounts  to  the  lessee,  &c., 
in  manner  in  the  award  mentioned,  and  permitting  the 
lessee,  «fec.,  to  have  such  access  thereto,  and  power  of 
making  copies,  &;c.,  thereof,  as  in  the  award  mentioned. 
Then  restrain  the  Plaintiff,  and  all  those  claiming  under 
him  by  virtue  of  the  lease,  from  hindering  or  interfering 
with  the  Defendant,  or  any  one  claiming  under  him,  &c., 
in  the  full  enjoyment  of  all  such  rights  and  privileges  as 
aforesaid,  but  such  injunction  is  not  to  prevent  the 
Plaintiff,  &c.,  from  stopping  any  waggons,  &c.,  for  the 
purposes  in  that  behalf  specified  in  the  award  or  any  of 
them. 


Declare  that  the  Plaintiff,  &c.,  are  bound  during  the 
continuance  of  the  lease,  to  keep  the  waggon-way  between 
the  places  mentioned  in  the  award  in  that  behalf  in  good 
repair  and  condition,  for  the  use  and  exercise  by  the 
Defendant,  &c.,  of  the  liberties  and  privileges  aforesaid. 
Then  there  will  be  liberty  to  apply  in  respect  of  such 
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repair ;  and  general  liberty  to  apply ;  and  I  must  give  the 
Plaintiff  the  costs  of  the  suit. 

Mr.  Bolt  asked  for  an  inquiry  as  to  the  damages  sus- 
tained by  the  non-execution  of  the  lease  within  twenty-one 
days,  or  for  liberty  to  bring  an  action. 

[The  Vice-Chancellor. — I  do  not  think  it  right  to 
direct  any  such  inquiry,  still  less  to  direct  any  action. 
No  loss  seems  to  have  been  sustained;  the  Defendant 
was  using  the  railroad  the  whole  time.  I  see  no  prima 
facie  case  for  damages  made  out,  and  I  consider  it  to  be 
the  duty  of  this  Court  not  to  encourage  mere  roving 
inquiries.  I  will  not  restrain  you  from  bringing  any 
action,  except  ejectment,  which  you  may  be  advised,  but 
there  must  be  no  ejectment,  and  satisfaction  must  be 
entered  up  on  the  judgment  already  obtained.] 


1865. 
Blackett 

V, 

Bates. 
JucU/ment. 
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Practice — 
Deposition — 

Form  of 
AUettation. 

DepositioDB 
taken  in  a 
foreign  countoy 
may  be  filed  in 
this  Court,  if 
taken  before 
persons  duly 
authorised  by 
the  law  of  the 
eountry  to  ad- 
minister oaths 
and  take  similar 
depositions  in 
the  Courts 
there. 

In  the  case  of 
a  deposition 
taken  in  the 
United  States 
of  America,  a 
certificate  by 
the  Cleik  of  the 
Supreme  Court, 
sealed  with  the 
seal  of  the 
Court,  in  suffi- 
cient evidence 
that  such  a 
deposition  has 
been  taken 
before  a  proper 
officer. 


LEVITT  V.  LEVITT. 

JLhIS  was  an  application  for  an  order  that  certain 
depositions  should  be  received  and  filed. 

The  depositions  had  been  taken  in  the  City  of  New 
York,  before  one  Mr.  M.  S.  Myers,  a  "  Commissioner  of 
Deeds  '*  there,  and  were  signed  and  authenticated  by  him 
in  the  usual  mamier. 

The  signatures  of  Mr.  Myers  were  in  their  turn 
authenticated  by  the  following  certificate,  which  bore, 
besides  Mr.  Genet's  signature,  the  seal  of  the  Supreme 
Court  of  New  York, 


*'I,  Henry  W.  Genet,  Clerk  of  the  City  and  County  of 
New  York,  and  also  Clerk  of  the  Supreme  Court  for 
the  said  city  and  county,  being  a  Court  of  Record,  do 
hereby  certify  that  M.  S.  Myers  (a),  before  whom  the 
annexed  depositions  tvere  taken,  was  at  the  time  of 
taking  the  same,  a  Commissioner  of  Deeds  of  New 
York,  dwelling  in  said  city  and  county,  duly  appointed 
and  sworn  and  authorised  to  administer  oaths  to  be 
used  in  any  Court  in  said  State,  and  for  general  pur- 
poses, and  that  his  signatures  thereto  are  all  genuine, 
as  I  verily  believe.  In  testimony  whereof  I  have  here- 
unto set  my  hand,  and  affixed  the  seal  of  the  said  Court 
and  County,  the  lyth  day  of  November,  1864. 

"  H.  W.  Genet,  Clerk." 


(a)  The  words  and  letters  printed  in  italici  were  written,  the  rest 
of  the  certificate  was  a  lithographed  form. 
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And  this  certificate  was  attached  to  the  depositions  by 
the  seal  of  the  city. 

The  Clerk  of  Records  and  Writs  refused  to  receive  and 
file  the  depositions,  on  the  ground,  1st,  that  a  Commis- 
sioner of  Deeds  was  not  a  person  authorised  to  take 
affidavits  by  the  Chancery  Procedure  Act  {a) ;  and,  2ndly, 
that  in  any  case,  the  fact  that  Mr.  Myers  had  authority 
to  administer  oaths  ought  to  have  been  certified  by  the 
British  Consul  at  New  York^  or  some  other  British 
official 
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Mr.  C.  T.  Simpson  now  applied  that  the  Clerk  of 
Records  and  Writs  might  be  directed  to  receive  and  file 
the  depositions. 


Argument 


He  referred,  on  the  question  of  authority,  to  Omichund 
V.  Barker  (ft) ;  Meek  v.  Ward  (c) ;  Qarvey  v.  Hibbert  (d) ; 
Haggitt  v.  Inif(e) ;  on  the  sufficiency  of  the  certificate  to 
B^QEarVa  Trusts  {J). 


The  Vice-Chancellor,    after   consultation  with  the 
Registrar,  made  the  order. 


JudgmetU, 


(a)  16  &  16  V.  0.  86,  s. 
{h)  1  8m.  L.  C.  381. 
(c)  10  Hare,  App.  1. 


22.  (d)  I  J.  &  W.  180. 

{e)  5  D.  M.  G.  910. 
(/)  4  K.  &  J.  300. 
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Jan,  26<A-27t^ 

Patent^ 

Exdmive 

Lkmse — Right 

qf  License  to 

ute. 

An  exduBiTO 
licensee  of  a 
patent  has  a 
right  to  use  the 
name  of  the 
Patentee  to 
restrain  any 
infringement 
of  the  patenty 
and  an  inter- 
locutory injunc- 
tion for  that 
pmpoee  will, 
m  a  proper  case, 
be  granted. 

It  IB  no  suffi- 
cient answer  to 
a  motion  for  an 
interlocutory 
injunction 
in  such  a  case, 
that  the  defen- 
dant has  volun- 
teered to  keep 
an  account. 


RENARD  V.  LEVINSTEIN. 

J.  HIS  was  a  motion  for  injunction  to  restrain  the 
Defendant  Levinstein  from  infringing  a  certain  patent 
of  which  the  Plaintiffs  Renard  were  the  owners,  and  the 
other  Plaintiffs  were  the  exclusive  licensees  in  England. 

On  the  12th  of  January,  1861,  one  M.  Girard^  a 
Frenchman,  took  out  a  patent  "  for  improvements  in 
preparing  colouring  materials  for  dyeing  and  printing.'* 
These  improvements  were  admitted  by  him  to  be  partly 
his  own  discovery,  and  partly  the  result  of  a  communica- 
tion made  to  him  by  M.  Georges  de  Laire,  and  accord- 
ingly the  patent  was  granted  to  De  Laire  and  Girard^  as 
joint  inventors. 

In  May,  1861,  De  Laire  and  Girard  assigned  this 
patent  to  MM.  Renard,  silk-dyers  at  Lyons,  who  there- 
upon granted  an  exclusive  Ucense  to  use  the  same  in 
England,  to  Messrs.  Simpson^  Marie,  and  Nicholson,  the 
EngUsh  Plamtiffs. 


In  the  course  of  the  year  1863,  Simpson  d  Co.,  as  they 
alleged,  discovered  that  the  Defendant  Levinstein  was 
using  the  patent,  and  thereupon,  in  October,  1863,  they 
filed  the  present  Bill,  using  the  names  of  MM.  Renard 
as  Co-Plaintiffs,  to  restrain  such  alleged  infringement. 

In  the  month  of  March,  1864,  MM.  Renard  assigned 
all  their  interest  in  the  patent,  and  all  royalties,  &c., 
derivable  from  or  payable  on  account  of  any  licenses  to 
use  the  same,  to  the  Societe  Fuchseine  (a  joint-stock  com- 
pany carrying  on  the  dyeing  business  at  Lyons),  and  they 
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at  the  same  time  assigned  the  patent  to  the  Defendant 
Jules  Fayolle,  as  a  trustee  for  the  Soci6t6. 

An  unsuccessful  attempt  having  been  inade  to  add  the 
Soci^te  Fuchseine  and  M.  Fayolle  as  Co-Plaintiflfs,  they 
had  been  duly  made  Defendants. 
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The  usual  issues  were  tried  during  the  sittings  after 
Michaelmas  Term,  1864,  before  the  Vice-Chancellor 
without  a  jury,  and  judgment  thereon  was  delivered  on 
the  24th  of  January,  1865,  when  his  Honour  found  for 
the  Plaintiffs  on  all  the  issues. 

Thereupon  immediate  notice  of  motion  for  injunction 
was  given. 


Sir  Hugh  Cairns,  Q.C.,  Mr.  Giffard,  Q.C.,  and  Mr. 
Drewryy  for  the  Plaintiff,  now  moved  for  an  injunction  in 
terms  of  the  prayer. 


Arffument. 


Mr.  Jessel,  for  the  Defendant  Levinstein : — 


This  is  not  a  case  for  an  interlocutoiy  injunction  : — 

1st.  There  is  a  fair  doubt  whether  this  is  or  not  a  good 
patent  at  all ;  and  the  Lord  Chancellor  has  held,  in  Fox- 
weWs  case,  that  under  these  circumstances  there  should 
be  no  interlocutory  injunction. 

2nd.  The  infringement  is  denied,  and  we  offer  to  keep 
an  account:  there  is  no  case  where  an  interlocutory 
injunction  has  issued  in  such  circumstances. 

drd.    The  Plaintiffs  have  no  right  to  sue.     Before  the 
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issues  were  tried,  the  patent  had  been  assigned  to  FayoUe^ 
his  executors,  administrators  and  assigns,  for  his  and 
their  absolute  use  and  benefit,  and  therefore  Benards 
have  ceased  to  have  any  interest  in  the  matter,  and  the 
suit  is  reduced  to  a  position  in  which  no  suit  has  ever 
been  maintained  in  this  Court.  It  is  admitted  that 
licensees  of  a  patent  cannot  sue  infringers  at  law,  and 
there  never  has  been  any  Bill  by  them. 

This  Court  originally,  and  indeed  until  after  the  passing 
of  Mr.  Bolt's  Act  (a),  only  granted  injunctions  where  the 
right  had  been  previously  established  at  law,  or  admitted, 
and  even  now,  I  apprehend,  it  will  only  act  in  aid  of  a 
legal  right :  therefore,  if  the  legal  right  be  gone  by  the 
assignment  and  license,  as  I  submit  it  is,  there  is  no  case 
for  an  injunction.  There  has  been  no  infringement  since 
the  assignment  to  Fayolle,  so  that  he  could  not  maintain 
the  suit  even  were  he  Plaintiff. 

4th.  This  license  is  not  registered ;  and  under  s.  35  of 
the  Act  of  Parliament  (5),  registration  of  such  a  document 
is  necessary. 

6th.  Can  the  patentee  use  the  invention  after  having 
granted  an  exclusive  license  ?  The  only  infringement 
consists  in  selling  in  this  country  after  July,  1863,  that 
which  he  had  previously  made  in  Italy. 

The  Vice-Chancellor  referred  to  Newhy  v.  Har- 
rison  (c). 


Mr.  Giffard,  in  reply : — 

The  exclusive  licensees  are  owners  of  the   patent  in 


{a)  25  &  26  Vict.  c.  42. 
\h)  16  &  16  Vict.  c.  83. 


{c)  IJ.  &  H.  393. 
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equity.     Hindmarch  on  Patents  (a).     The  verdict  having         1865. 
been  for  the  Plaintiffs  in  the  issues,  the  injunction  till       Rxnard 
the  Hearing  is  matter  of  course,  Proiheroe  v.  May  (6).  i^iviNSTiiir. 

JudffmenU 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

This  case  is,  in  some  respects,  of  the  first  impression, 
and  it  has  been  very  strongly  urged  upon  me  that  there 
is  no  precedent  for  granting  the  relief  asked,  under  cir- 
cumstances precisely  similar  to  those  of  the  present  case. 
That  may,  perhaps,  be  so,  but  the  case  is  so  completely 
covered  in  principle  by  the  unquestioned  course  of  prac- 
tice of  the  Court,  that  I  have  no  difficulty  in  arriving  at 
the  conclusion  that  these  Plaintiffs  are  entitled  to  the 
injunction  asked. 

The  first  objection  made  by  Mr.  Jessel  is,  that  a  mere 
licensee,  not  being  assignee  of  the  patent,  has  no  right  to 
maintain  a  Bill  of  this  description.  But  the  Court  is 
constantly  in  the  habit  of  interfering  to  protect  plaintiffs, 
in  cases  where  there  is  some  actual  or  apprehended 
wrong-doing  by  a  third  party,  with  reference  to  some 
contract  which  has  been  entered  into  by  the  Plaintiff,  or 
for  his  benefit. 

Take  for  instance  the  case  where  A.  enters  into  a  con- 
tract with  B.,  with  reference  to  the  sale  of  land,  or  any- 
thing else,  and  A.  afterwards  enters  into  another  contract 
with  C,  totally  inconsistent  with  the  first  contract,  as,  for 
instance,  to  sell  to  him  the  land  already  contracted  to  be 

(a)  p.  238.  {b)  5  M.  &  W.  675. 
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JudffmenL 


sold  to  B. ;  would  not  B.  be  entitled  to  relief  in  this  Court 
in  a  Bill  filed  against  both  A.  and  C,  C.  having  full 
notice  of  B.'s  contract  at  a  time  when  his  own  was  still 
unperformed  ?  Such  cases  are  not  very  rare,  and  there 
could  be  no  doubt  that  the  Court  would  not  permit  C.  to 
continue,  after  he  had  notice  of  the  rights  which  B.  had 
acquired  under  the  original  contract,  to  do  that  which 
would  be  an  impeachment  of  these  rights.  Could  it  make 
any  difference  to  B/s  right  to  sue,  that  A.,  under  whom 
he  claimed,  refused  to  concur  in  the  suit  ?  Say  that  he 
was  favouring  C.  in  the  transaction  :  is  the  person  injured, 
therefore  to  remain  without  a  remedy  ?  Assuredly  not. 
The  Court  will  hold  that  the  person  who  has  first  obtained 
rights  by  the  contract  is  entitled  to  presei*ve  and  main- 
tain those  rights  against  his  contractor  and  all  persons 
having  notice  of  the  contract;  and  that  any  person 
deliberately  interfering  to  prevent  him  from  having  the 
full  benefit  of  his  contract,  is  to  be  considered  as  a  wrong- 
doer. 


In  the  present  case,  the  wrong  alleged  and  proved  is 
a  continuing  wrong.  There  was  not  even  the  colour  of 
right  in  the  Defendant,  which  would  have  existed  in  the 
case  of  double  contracts  which  I  have  supposed,  because 
in  that  case,  C,  the  intervening  third  party,  would  at 
any  rate  have  been  justified  as  against  his  own  con- 
tractor; but  in  this  case  the  Defendant  is  knowingly 
committing  a  wrong  at  once  against  the  owners  and 
licensees  of  this  patent. 

If,  then,  the  case  were  now  exactly  in  the  position  in 
which  it  was  at  the  time  when  this  Bill  was  filed,  there 
could  be  no  doubt,  on  this  part  of  the  case,  that  the 
owners  and  licensees,  acting  together  as  Co-PlaintiflFs, 
would  have  such  a  common  interest,  as  would  enable 
them  to  maintain  the  suit,  and  would  be  entitled  to   the 
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injunction  now  asked  for.  But  it  is  said,  the  persons 
named  Plaintiffs  as  owners  have  parted  with  all  their 
interest  in  the  patent,  and  the  new  owners  are  not 
Plaintiffs,  and  a  mere  licensee  cannot  maintain  the  suit 
alone. 


1865. 


Judgment, 


The  difficulty  in  this  case  arises  from  the  fact  that,  at 
the  time  when  the  assignment  of  the  patent  to  Fayolle 
took  place,  the  cause  had  advanced  to  such  a  stage,  that 
I  did  not  think  I  could  allow  the  introduction  of  a  new 
set  of  Plaintiffs,  and  therefore  FayoUe,  and  the  Company 
which  he  represents,  have  been  added  as  Defendants  to 
the  Bill.  But  how  does  that  affect  the  wrong  done  to 
Simpson  d  Co.,  the  licensees  ?  The  case  is  simply  that  of 
one  of  the  persons  wronged  parting  with  his  interest  to  a 
person  who  refuses  or  is  unable  to  sue ;  is  that  to  pre- 
vent the  other  persons  wronged  from  obtaining  the  relief 
to  which  they  are  entitled  ?  In  the  Ice  case  (a),  to  which 
I  referred  during  the  argument,  the  Plaintiff  had  not  an 
exclusive  license,  and  Lord  Campbell  refused  the  injunc- 
tion on  that  ground ;  because,  supposing  the  Defendant  to 
have  had  a  license,  the  Plaintiff  would  not  have  been 
injured,  and  therefore  the  infringement  was  an  injury  not 
to  the  Plaintiff,  but  to  a  party  not  suing;  but  Lord 
Campbell  said  on  that  occasion,  that  if  it  had  been  made 
out  that  the  Plaintiff  had  an  exclusive  license  to  take  all 
the  ice  from  the  canal  within  certain  specified  limits,  he 
would  have  been  entitled  to  an  injunction  to  restrain  the 
Defendant  from  interfering  with  that  exclusive  right. 

Then  it  is  said,  **We  offer  to  keep  an  account,  and 
therefore  there  can  be  no  injunction."  But  although  the 
Court  is  in  the  habit  of  refusing  an  injunction  where  it 
sees  that  that   course  will  satisfy  the   requirements   of 


[a)  Newhy  v.  Harrison j  ubi  sup. 
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justice,  on  the  Defendant's  undertaking  to  keep  a  proper 
account,  I  apprehend  that  that  is  perfectly  discretionary 
with  the  Court,  and  that  the  strict  right  of  the  Plaintiff 
is  to  have  an  injunction  as  soon  as  he  has  estahlished  the 
fact  that  there  is  an  infringement.  That  there  is  an 
infringement  in  this  case,  I  have  no  douht. 


[His  Honour  then  commented  at  considerahle  length 
upon  the  evidence,  and  showed  that  both  the  Defendant's 
processes  were  infringements  of  the  patent.] 

Under  these  circumstances,  and  particularly  having 
regard  to  the  manner  in  which  the  Defendant  has  con- 
tinued to  infringe  this  patent  after  he  had  the  fullest 
notice  that  the  sale  of  these  dyes  in  England  was  a 
breach  of  the  rights  of  the  Plaintiffs,  and  has,  down  to 
this  very  moment  kept  the  Plaintiffs  at  arm's  length,  I  do 
not  think  that  I  ought  now  to  say  that  it  will  be  sufficient 
that  the  Defendant  should  keep  an  account,  and  thus 
permit  him  to  continue  till  the  Hearing  a  course  of  busi- 
ness which  I  have  found  to  be  illegal,  and  which  may 
inflict  the  greatest  injury  upon  the  Plaintiffs'  trade. 

I  must  therefore  grant  this  injunction,  restraining  the 
Defendant,  till  the  Hearing  or  further  order,  from  making 
or  selling  in  England  or  Wales,  any  colouring  materials 
for  dyeing,  made  according  to  the  invention  and  process 
described  in  the  specification  of  the  letters  patent,  or  by 
any  process  only  colourably  different  therefrom.  As, 
however,  the  Defendant  has  offered  even  at  this  late  hour 
to  keep  an  account,  I  must  require  from  the  Plaintiffs  an 
undertaking  as  to  damages. 


•^ 
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DEAN  V.  HANDLEY.  iges. 

May  Zrdrith. 

fALPH  HANDLEY,  by  his  will,  dated  16tli  October,      will-Cm^ 
1858,  after  the  usual  directions  as  to  payment  of  debts,    siriictwn—Die 

^  "^  without  issue — 

&c.,  devised  all  his  real  estate  to  the  Plaintiffs  and  the         FwftVigr. 
survivors  of  them,  &c.,  upon  the  trusts  thereinafter  de-   -H^®  j^^  ^^l^ 

'      ^  ^        ^  laid  down  by 

clared ;  and  he  directed  that  his  wife  should  have  the  use  the  Master  of 
and  enjoyment  of  his  household  goods  and  furniture,  and  Edwards  v. 
he  gave  the  Plaintiffs,  &c.,  his  business  as  an  ironmaster  ^^  357I 
upon  trust  to  carry  on  the  same;  and,  subject  thereto,  he  applies  to  the 

.  1  i.  1  •  1    *^**®  where  a 

gave  all  the  rest,  residue,  and  remainder  of  his  personal  life  estate  is 
estate  to  the  Plaintiffs,  upon  the  usual  trusts  for  conver-  ^rtrorTonly  of 
sion  and  investment,  and  upon  trust  to  stand  possessed  ^^  *°^te^b  ^t 
of  and  interested  in  all  his  said  real  estate,  and  the  pro-  the  whole, 
ceeds  of  the  conversion  of  his  personal  estate,  and  the  the\ccumula- 
stocks,  funds,  and  securities,  &c.,  upon  trust  out  of  the  tioM  of  income 

'  '  »  »     JT  jg  given  (suDject 

annual  produce  thereof,  and  the  profits  of  the  said  busi-  to  a  gift  over 

ness,  to  pay  to  his  said  wife,  during  her  life,  an  annuity  out  issue)  upon 

or  clear  yearly  sum  of  JE120,  for  the  maintenance  and  ^on^oftut"*" 

support  of  herself  and  his  (the  testator's)  son  WiUiam  «8*^*«- 

Handley ;  and  after  the  decease  of  his  said  wife,  upon 

trust  to  pay  and  make  over,  and  he  thereby  devised  and 

bequeathed,  all  the  said  real  and  personal  estate   and 

effects,  including  all  accumulations,  of  what  nature  or 

kind  soever  and  wheresoever,  and  also  including  the  said 

business  of  an   ironmaster  and  the  hereditaments   and 

effects  employed  therein,  unto  his  said  son  William,  to 

hold  to  him,   his  heirs,  executors,  administrators,  and 

assigns  for  ever.     And  the  will  then  proceeded  in  these 

words : — 


"  And  my  will  and  mind  further  is,  that  in  case  my 
"  said  son  William  shall  happen  to  depart  this  life  with- 
"  out  leaving  lawful  issue  him  surviving,  then  I  direct  my 


Statement 


636  OASES  m  CHANOEBY. 

1865.  "  said  trustees,  and  the  survivors  of  them,  and  the  heirs, 

"  executors,  administrators,  and  assigns  of  such  survivors, 
**  to  make  sale  and  dispose  of  all  and  singular  my  said 
"  real  and  personal  estate  and  effects," — and  to  hold  the 
proceeds  of  such  sale  upon  trust  as  to  one  moiety  for 
such  persons  as  his  wife  should  by  deed  or  will  appoint, 
and  as  to  the  other  moiety  upon  certain  trusts  for  his 
brother  William  Handley,  the  trustees  of  the  will,  and 
his  (the  testator*s)  next  of  kin.  And  he  appointed  the 
Plaintiffs  executors  of  that  his  will. 

The  testator  died  in  December,  1858. 

The  widow,  by  her  will,  dated  21st  February,  1863, 
duly  executed  the  power  of  appointment  given  to  her  by 
the  will  of  the  testator.  She  died  in  March,  1864, 
leaving  William  Handley,  the  son,  her  surviving. 

William  Handley,  the  son,  upon  the  death  of  his 
mother,  claimed  an  absolute  interest  in  all  the  real  and 
personal  estate;  but  this  claim  was  resisted  by  the 
appointees  under  the  will  of  the  widow,  who  contended 
that  his  interest  was  subject  to  an  executory  gift  over  in 
case  of  his  death  at  any  time  without  leaving  issue. 

In  consequence  of  this  conflict  of  claims,  the  present 
suit  was  instituted  by  the  trustees  for  the  administration 
of  the  testator's  estate ;  it  was  however  admitted  that 
there  was  no  other  question  calling  for  the  interference  of 
the  Court,  and  that  as  soon  as  this  point  was  decided  it 
would  become  unnecessary  to  proceed  with  the  suit. 

The  cause  now  came  on  on  motion  for  decree. 
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Mr.  AmphUtt,  Q.C.,  and  Mr.  Fislier,  for  the  Plaintiffs,  18W. 

opened  the  case,  but  took  no  part  in  the  argument. 


Mr.  Rolt,  Q.C.,  and  Mr.  Batten,  for  William  Handley,       Argummu. 
the  son : — 

The  principle  is  that  the  vesting  shall  take  place  at  the 
earliest  possible  moment :  Da  Costa  v.  Keir  (a) ;  Oalland 
V.  Leonard  (b). 

The  cases  are  all  discussed  and  classified  by  the  Master 
of  the  Rolls  in  Edwards  v.  Edwards  (c) ;  and  the  4th 
of  the  rules  there  laid  down  is,  that  if  there  be  a  pre- 
ceding life  estate,  the  words  *'  dying  without  issue  "  are 
referred  to  that  estate,  so  that  they  are  equivalent  to 
"  dying  without  issue  in  the  lifetime  of  the  tenant  for 
life  ;  *'  so  that  when  the  period  of  distribution  arrives  the 
estate  is  vested  absolutely. 

This  case  has  been  followed  by  Vice-Chancellor  Kin- 
dersley  in  Re  AUen*s  Estate  (d),  and  was  itself  based  on 
the  earlier  cases  of  Home  v.  Pillans{e);  Davenport  v. 
Bishopp  (J) ;  and  Barker  v.  Cocks  (g). 

Mr.  Fry  for  the  appointees  of  the  widow  :— 

The  cases  cited  are  all  distinguishable.  This  case  is 
the  very  opposite  of  Home  v.  Pillans.  There  the  original 
gift  was  contingent;  here  it  is  absolute,  and  only  the  gift 
over  is  contingent,  and  therefore  executory. 


(a)  3  Russ.  360.  («)  2  My.  ft  K.  15. 

{b)  1  Sw.  161.  (/)  2  Y.  &  C.  C.  C.  463. 

(e)  15  Bear,  367.  (ff)  6  Bear.  82. 

(d)  3  Drew.  380. 
VOL.  n.  «  » 
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Oalland  v.  Leonard  depends  on  the  words  "  her  in- 
terest if  living.** 

Barker  v.  Cocks  turned  upon  the   clearly  expressed 
intention  of  the  testator  in  favour  of  equality. 


In  Davenport  v.  Bishopp  this  point  was  not  really 
contested. 

The  nearest  case  to  this  is  Cooper  v.  Cooper  (a),  where 
your  Honour  refused  to  alter  the  wording  of  the  gift, 
following  Smith  v.  Spencer  (6). 

All  the  rules  are  collected  in  the  Master  of  the  RoUs^ 
judgment  in  Edwards  v.  Edwards  (c)y  but  the  4th  rule 
there  laid  down,  which  is  relied  upon,  has  reference  only 
to  the  case  where  there  is  a  life  estate :  here  that  is  not 
so,  as  the  whole  fund  was  liable  to  be  exhausted  by  the 
annuity  bequeathed  for  maintenance. 

Mr.  Batten  in  reply. 


JudgmerU.  ViCE- CHANCELLOR   SiR  W.  PaGE  WoOD  : — 

This  case  has  been  very  fully  and  ably  discussed. 

The  principle  which  has  been  laid  down,  and  which 
may  now  be  considered  as  the  settled  rule  of  construction 
applicable  to  this  case,  is  one  which  is  quite  independent 
of  the  particular  words  of  the  will,  except  of  course  in  the 
case  where  there  are  plain  indications  to  the  contrary. 

(a)  1  K.  &  J.  658.  (c)  15  Beav.  357. 

(6)  6  D.  M.  G.  631. 
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For  thongh  there  are  such  things  as  general  rules  of 
construction  that  have  been  established,  still,  without  a 
careful  examination  of  the  particular  words  of  the  whole 
will,  such  rules  cannot  be  applied. 

The  rule  in  question,  however,  does  not  rely  on  any 
minute  circumstances  of  any  particular  will ;  the  prim& 
facie  rule  seems  to  be,  that  where  there  is  a  disposition 
affecting  the  whole  income  during  life  (and  the  rule  may 
hereafter  be  made  to  include  any  particular  interest),  and 
then  a  distribution  directed  at  the  end  of  the  life,  and  a 
gift  over  in  case  of  death  without  children,  you  are  to 
take  the  period  of  distribution  as  the  period  at  which  the 
contingency  is  to  be  determined. 

Now  this  construction  does  import  words  into  the  will. 
You  narrow  the  period  within  which  the  legatees  are  to  die 
without  issue  to  the  time  anterior  to  the  division;  but  this 
difficulty  cannot  be  avoided  if  the  contingency  is  to  be 
determined  at  any  one  period  for  the  whole  class. 
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The  rule  was  laid  down  by  Sir  Thomas  Plumer  in  the 
case  of  Oalland  v.  Leonard,  which  was  decided  on  the 
words  of  the  particular  will ;  but  the  rule  was  adopted  in 
several  other  cases,  especially  those  of  Home  v.  Pillans, 
and  Barker  v.  Cocks,  in  the  6th  Beavan,  and  then  the 
Master  of  the  Rolls  summed  up  the  cases  in  Edwards  v. 
Edwards,  and  Vice-Chancellor  Kindersley  adopted  his 
conclusions  in  Re  Allen's  Estate,  I  ought  to  follow  these 
cases,  which  all  favour  the  vesting. 

Mr.  Fry  quoted  Smith  v.  Spencer,  which  at  first  sight 
seemed  to  be  an  authority  the  other  way ;  but  then  that 
was  not  the  case  of  a  gift  for  life  or  other  limited  epoch  fol- 
lowed by  a  direction  for  distribution,  but  there  were  strong 
expressions  to  show  that  the  gift  was  not  to  be  absolutf 

f  f  S 
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unless  the  legatee  left  issue  at  his  death,  because  there 
was  first  a  gift  over  in  case  of  his  dying  under  twenty-one 
without  issue,  as  well  as  the  gift  over  in  question.  Be- 
yond that,  the  case  was  taken  out  of  the  general  rule  in 
this  way  ;  the  report  is  very  brief,  but  if  you  look  at  the 
authorities  cited  (a),  you  will  see  that  the  form  of  limita- 
tion must  have  been  peculiar,  for  the  Lord  Chancellor 
held,  pointing  out  Phipps  v.  Ackers  (6),  that  it  was  clearly 
a  vested  interest  at  the  death  of  the  testator,  because 
there  was  no  gift  of  a  house  to  the  devisee  during  in- 
fancy, and  the  Warwick  Street  house  was  given  with 
a  limitation  over  if  he  should  die  without  issue  under 
twenty-one,  and  then  there  was  a  further  limitation  if  he 
should  die  without  issue;  that  is  to  say,  there  was  an 
estate  in  fee  simple  given  at  once  on  the  testator's  death, 
and  then,  **  if  he  should  die  without  issue,"  a  gift  over, 
and  that  has  been  held  in  all  the  cases  to  be  an  executory 
limitation  over  in  that  event. 


It  is  said  that  this  case  is  not  within  the  rule,  on  the 
ground  that  the  form  of  this  will  excludes  the  idea  of  a 
life  estate.  The  testator  gives  all  his  estate  upon  trust 
for  conversion,  and  he  directs  a  payment  of  a  fixed 
annuity  during  the  life  of  the  widow,  and  then  he  directs 
the  payment  of  all  the  said  real  and  personal  estate  and 
effects',  including  all  accumulations  of  what  nature  or  kind 
soever  (showing  that  he  contemplated  that  there  would 
be  a  surplus  to  accumulate  during  the  whole  life  of  the 
widow)  to  his  son  WiUiam,  to  hold  to  him,  his  heirs,  exe- 
cutors, administrators,  and  assigns  for  ever ;  and  in  case 
William  should  depart  this  life  without  leaving  lawful 
issue  him  surviving,  then  he  gave  the  property  over. 
William  having  survived  the  widow,  claims  this  property 
as  absolutely  vested.     It  appears  to  me  that  it  would  be 


(a)  BorMtorfs  Case^  3  Rep.  19. 


(6)  3  CI.  &  F.  702. 
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a  distinction  without  a  difference,  to  say  that  there  was 
not  a  gift  of  a  life  interest,  and  then  a  gift  in  remainder, 
because  the  whole  was  to  be  held  in  suspense  during  the 
life  of  the  widow,  and  then  he  was  to  take  the  interest  and 
accumulations :  the  accumulations  are  not  treated  as  a 
subject  matter  distinct  from  the  rest  of  the  fund. 


(Ml 


1865. 


Judgment, 


I  think,  therefore,  that  I  must  treat  it  as  a  gift  during 
the  life  of  the  widow,  with  a  gift  in  remainder,  and  a  gift 
over  upon  a  contingency  determinable  at  the  period  of 
distribution. 

I  have  cautiously  abstained  from  relying  upon  the 
other  words  of  the  will,  which  nevertheless  seem  to  me 
to  support  the  general  rule.  If  the  words  had  seemed  to 
militate  against  the  rule  I  would  have  examined  them 
more  minutely,  but  they  seem  to  me  very  strong  in  favour 
of  that  rule. 

[His  Honour  then  entered  upon  a  consideration  of 
the  particular  words,  which  does  not  call  for  a  report.] 

I  must  hold  that,  in  the  events  that  have  happened, 
William  is  now  entitled  absolutely. 


Declabe  that  the  Court  is  of  opinion  that  William,  having  sur- 
vived  the  widow,  is  now  absolutely  entitled  to  the  whole  of  the  real 
and  personal  estate. 

Tax  the  costs  of  all  parties,  and  let  the  trustees  pay  them  out  of 
the  estate ;  and  thereupon  dismiss  the  Bill. 


Minute. 
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1866.  Re  the  SCOTTISH  UNIVERSAL  FINANCE 

^jp^  BANK.     BRECKENRIDGE'S  CASE. 

May  ith.         

Companies*  A  cty  '  I  ' 

^®^2— ^«^rf»nfir-  J[  HIS  was  an  application  under  the  Companies'  Act, 

aui(m  of  1862  (a),  that  the  register  of  shareholders  of  the  Scottish 

Practice,  Universal  Finance  Bank  might  be  rectified  by  the  removal 

A  motion  for  of  the  name  of  one  Mr.  Breckenridge  therefrom. 

the  rectification 
of  the  register 

cLm^y^^^d^  The  applicant,  and  a  great  number  of  other  persons, 

the  26  &  26  including  one  Mr.  James  Ship,  had  been  induced  to  apply 

Vict,  c  89,  B.  86,  ,                _. 

is  not  irregular  for  shares  in  the  Company,  on  the  faith  of  a  prospectus, 

^o"^d  thafL  issued  in  the  month  of  April  1864,  in  which  the  objects  of 

order  has  been  the  Company  were  described  as  "  general  banking  pur- 
made  for  wind-  *      •'                          ^                    o                             «=»   * 

ing-up  the  poses,  and  the  purchase,  importation,  and  exportation  of 

ompany.  bullion  and  specie  in  all  forms.*'    On  the  2nd  June,  1864, 

But  where  ^^e  Company  was  fully  registered  and  incorporated.     The 
wiere  are  a 

number  of  per-  Articles  of  Association,  however,  by  no  means  limited  the 

situation  and  operations   of  the   Company  to   banking  purposes,  but 

i^^uidator  has  authorised  a  number  of  other  operations,  including  specu- 

tien  proper  lations  in  land,  railway  undertakings,  and  the  like,  and 

steps  for  havmg  .                                                . 

the  question  finally,  *'  any  business  of  bankers,  buUion  and  exchange 

ujwn  once  for  brokers,  and  of  a  merchant  contractor  and  capitalist,  as 

S*th  **  ^  '^^  principal  or  agent  in  any  part  of  the  world,*'  not  specially 

Court  will  not  prohibited. 

entertain  a  sepa- 
rate application 

one*^f^h°^  In    December,   1864,    the    Company   became    greatly 

persons,  but  involved,  and  a  call  was  made,  which  was  paid  by  a  few 

will  adjourn  the 

motion  to  come  Only  of  the  shareholders. 


on  with  the 
other  similar 
eases. 


In  January,  1865,  Mr.  Ship  gave  notice  of  a  motion 
exactly  similar  to  tlie  present.  After  this  notice  of  motion 
had  been  given,  and  before  it  was  heaid,  an  order  for 

(a)  2a  &  26  Vict.  c.  89  s.  35. 
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winding  up  the  Company  was  made  by  his  Honour  Vice-  1866. 

Chancellor  Wood,  on  the  petition  of  certain  creditors.  Rk  thi 

soottish 
Universal 
Mr.  Ship's  motion  was  brought  on  on  the  16th  February   B^anok  Bank 

1865,  when  his  Honour  ordered  Mr.  Ship's  name  to  be    bidgb'sCasb. 

struck  off  the  register,  on  the  ground  that  the  prospectus       statmeiu. 

differed  materially  from  the  Articles  of  Association  (a). 

Thereupon  the  present  notice  of  motion  was  given. 

Immediately  upon  the  decision  in  Ship's  case,  the 
official  liquidator,  in  order  to  save  the  expense  of  a  num- 
ber of  motions  of  this  kind,  proceeded  to  divide  the 
persons  whose  names  appeared  on  the  register  into 
three  classes  : — A,  those  who  had  paid  the  money  due  on 
allotment  and  nothing  more  ;  B,  those  who  had  paid  the 
call ;  C,  those  who  had  attended  meetings  of  shareholders ; 
and  he  had  obtained  appointments  in  Chambers  for  the 
purpose  of  taking  the  opinion  of  the  Judge  as  to  each  of 
these  classes  separately,  on  the  question  whether  they 
ought  or  not  to  be  included  in  the  list  of  contributories. 

It  did  not  appear  that  Mr.  Breckenridge  had  any  notice 
of  these  arrangements  in  Chambers,  until  after  his  notice 
of  motion  had  been  given. 


Mr.  Locock  Webb  (Mr.  Bolt,  Q.  C,  with  him),  for  the      ArgumenL 
applicant  :— 

Our  case  is  on  all-fours  with  Ship's  case  (a),  recently 
decided  by  your  Honour  in  the  matter  of  this  very  Bank, 

(ci)  13  W.  R.  450. 
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he  was  removed  from  the  register,  so   should 


Mr.  W.  Morris,  for  the  oflScial  liquidator : — 

A  motion  of  this  kind  is  irregular  after  a  winding-up 
order  has  been  made :  the  proper  time  for  raising  the 
question  will  be  when  the  list  of  contributories  comes  to 
be  settled ;  then,  if  the  official  liquidator  should  put  this 
gentleman  on  the  list  as  a  contributor,  he  might  come  to 
have  his  name  taken  off  (a). 

The  motion  in  Ship* 8  case  was  made  before  the  winding* 
up  order. 

[The  Vice-Chancellor. — May  not  any  one  on  the 
register  apply  for  a  winding-up  order?  The  register  and 
the  official  list  of  contributories  are  not  the  same  thing.] 

Mr.  Morris. — The  98th  section  of  the  Act  is  a  positive 
direction  as  to  the  course  which  is  to  be  pursued.  The 
Court  is  to  settle  a  list  of  contributories,  with  power  to 
rectify  the  register  for  that  purpose,  and  is  bound  to  rectify 
the  register,  so  far  as  may  be  necessary. 

If,  in  settling  the  list  of  contributories  in  Chambers, 
therefore,  it  appears  that  this  gentleman,  or  any  other, 
ought  not  to  be  on  the  register,  there  is  ample  power  to 
amend  the  register  in  Chambers,  without  the  expense  of 
a  motion.  There  the  applicants  could  be  settled  in 
certain  classes,  and  a  single  determination  would  rule  a 
whole  class;  whereas,  if  your  Honour  accedes  to  this 
motion,  thete  will  be  fifty  more  like  it  at  once. 

We  have  already  settled  three  classes  of  cases,   and 
{a)  Companies*  Act,  1862,  s.  98. 


^ 
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certain  days  are  fixed  for  adjudication  in  each  of  the 
classes. 

Mr.  Bolt,  in  reply : — 

It  is  not  right  that  we  should  be  kept  on  the  register 
until  it  suits  the  official  liquidator  to  settle  the  list  of 
contributories. 
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Re  thb 
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rukie's  Cask. 

Argument, 


Vice- Chancellor  Sir  W.  Page  Wood  : — 


Judgment, 


This  is  a  motion  which  seems  to  have  been  induced  by 
the  success  of  a  motion  lately  made  before  me  on  behalf 
of  a  gentleman  named  Ship,  who  was,  I  thought,  entitled, 
under  the  circumstances,  to  be  removed  from  the  register 
of  this  Company. 

The  present  applicant,  and,  as  I  am  told,  a  great  num- 
ber of  others,  are  in  a  position  somewhat  similar  to  that 
of  Mr.  Ship,  and  it  is  alleged  on  the  part  of  the  official 
liquidator,  that  all  these  persons  intend  to  make  separate 
motions  in  this  Court  for  the  purpose  oi  having  their 
names  also  removed  from  the  register. 

It  is  said  in  opposition  to  the  motion,  that  it  is  irregular 
after  a  winding-up  order  has  been  made,  because  the  whole 
matter  is  then  in  the  hands  of  the  Court,  and  I  am 
referred  to  the  98th  section  of  the  Act  to  show  that  the 
rectification  of  the  register  is,  after  such  an  order,  a  matter 
merely  auxiliary  to  the  settlement  of  the  list  of  contribu- 
tories. But  there  is  nothing  in  that  section  to  prohibit 
the  Court  from  acting  in  respect  of  the  share  rs^ster  of 
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the  Company,  in  any  manner  in  which  it  might  have  acted 
had  that  section  not  existed,  and  I  cannot  therefore  hold 
that  the  hands  of  the  Court  are  in  any  manner  tied  by  that 
section.  On  the  other  hand,  the  applicant,  unless  he  is 
entitled  to  make  this  motion,  is  absolutely  powerless  in 
the  matter,  and  must  wait  till  it  suits  the  convenieDce  of 
the  official  liquidator  to  propose  to  put  him  on  the  list 
of  contributories,  because  by  section  87  of  the  Act,  he  is 
prevented  from  taking  any  step  against  the  Company 
without  the  leave  of  this  Court,  which  he  can  only  obtain 
by  a  motion  of  this  kind. 


Upon  the  abstract  question,  therefore,  I  am  not  disposed 
to  agree  that  such  a  motion  as  this  is  improper.  It  is  for 
the  official  liquidator,  if  he  wishes  to  avoid  the  expense  of 
a  series  of  such  applications,  to  take  the  initiative  himself, 
and  give  notice  to  the  different  persons  whom  he  intends 
to  have  removed  from  the  register,  and  if  he  omits  this 
duty,  I  cannot  see  that  persons  are  to  be  compelled  to 
allow  their  names  to  remain  improperly  upon  the  register 
of  such  a  Company. 

In  the  present  case,  however,  it  appears  that  the  official 
liquidator  has  already  taken  active  steps  to  have  the 
register  rectified,  and  a  proper  list  of  contributories  made 
out,  and  days  have  actually  been  fixed  for  the  considera- 
tion  of  the  various  cases  in  Chambers  ;  and  therefore,  I  do 
not  think  fit  to  make  any  order  now  upon  this  motion, 
which  might  act  as  an  encouragement  to  others  to  come 
here  instead  of  awaiting  the  decision  in  Chambers. 

Let  this  motion  be  adjourned  to  Chambers,  to  come  on 
there  at  the  settling  of  the  list  of  contributories. 


^ 
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DENISON  r.  AVISON. 


1865. 


JL  HIS  case  came  on  upon  an  adjourned  summons  from        ^^y  ^'*' 

Chambers,   on    the    following   point:— Three   brothers,  f/Pa^^t^ 

Henry,    John,    and  James,    had  jointly    and    severally  ^^^^j^^^^?*^ 

incurred  a  debt  to  certain  creditors  of  about  £20,000.  j^    ^  ^q 

After  the  death  of  Henry,  the  advances  were  continued  jointly  incurred 

a  debt;  after  the 

in  favour  of  John  and  James,  and  the   aggregate  debt  death  of  a.,  the 
ultimately  amounted  to  about  £45,000.     In  these  suits  ^^^uedby 
an  order  had  been  made,  under  which  the  creditors  were  ^'^S'*  V^^. . 

further  debt  in- 
admitted  to  prove  £20,000  against  Henry's  estate,  and  curred.    Leave 

£45,000  against  each  of  the  others.     Dividends  had  been  to  prove  the 

received  to  the  extent  of  about  £10,000  out  of  Henry's  '^^t^^ot 

estate,  and  £14,000  out  of  the  other  two  estates;  and  the  estates  of 

,     .  B.  &C.,  andthe 

the  question  raised  was  as  to  the  appropriation  of  these  earlier  debt 
payments,  no  special  appropriation  having  been  made  or  ^^of  A., 
claimed  on  the  receipt  of  the  dividends.  "^^  dividen^ 

*  were  received 

from  all  three 
estates  to  an 

^«^  amount  exceed- 
ing in  the  aggre- 
gate the  debt 
proved  against 

Mr.  Roll,  Q.C.,  and  Mr.  Grenside,  for  Isaac  Holmes,  special  appro- 
the  representative  of  Henry  :-  ^^Z"Z 

receipt  of  these 
dividends. 

The  broad  facts  are  these  : — Henry's  estate  was  liable  -^«^»  V^*  -^..'8 

estate  had  no 
jointly  with  the  estates  of  John  and  JameSy  for  £20,000.  right  to  have 

John    and   James  were   severally   liable   for  a  debt  of  from  Se  oitatod 

£45,000,  which  comprised  the  £20,000,  and  also  the  sub-  o^^lj.  *  a 

*  ,  ^  wholly  or  rate- 

sequently  accrued  debt,  for  which  Henry's  estate  was  not  ably  appro- 

I .   ,  I  priated  to  the 

liable.  earUer  debt,  and 

that  the  cre- 
ditors were  at 
liberty  to  avail  themselves  of  the  proof  against  A.'s  estate  until  either  the  whole  debt  was 
paid  or  A.*8  estate  had  contributed  the  full  amount  of  the  proof  against  it. 
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The  creditors  obtained  leave  to  prove  £20,000  against 
Henry's  estate,  £45,000  against  John's,  and  £45,000 
against  James's. 

They  have  received  dividends  from  Henry  s  estate  of 
£10,000,  and  from  the  other  two  estates,  of  £14,000,  so 
that  there  has  been  paid  in  all  £24,000,  or  more  than 
the  total  debt  for  which  Henrys  estate  was  liable. 

There  was  no  special  appropriation  at  the  time  of  these 
payments. 

We  say,  first,  that  the  £14,000  dividends  must  be 
appropriated  to  the  earlier  debt.  Clayton's  case  (a) ; 
Merriman  v.  Ward  (b). 

If  this  is  not  so,  at  any  rate  the  £14,000  would  be 
attributable  rateably  to  the  whole  debt,  so  as  to  relieve 
Henry's  estate  pro  tanto. 

They  have  no  equity  to  appropriate  the  whole  £14,000 
to  the  later  debt,  and  to  go  on  claiming  against  Henry's 
estate  after  the  full  amount  of  debt  for  which  he  was 
liable  has  been  paid. 

If  John  and  James  had  incurred  no  fresh  debt  after 
Henry's  death,  the  dividends  from  Johns  and  James's 
estates  would  have  been  £6000  or  £7000,  and  all  that 
would  have  gone  in  relief  of  Henry's  estate.  Why  is 
Henry's  estate  to  be  in  a  worse  position,  because  John 
and  James  incun-ed  a  further  liability  ? 

Mr.  Osborne,  Q.C.,  and  Mr.  Rtissell  Roberts,  and  Mr. 
James,  Q.C.,  and  Mr.  Freeling,  for  the  other  parties,  were 
not  called  upon. 


{a)  1  Mer.  585. 


(6)  IJ.  &  H.  371. 


"^ 
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Vice-Chancellor  Sir  W.  Page  Wood  : — 

This  is  a  very  simple  case.  Three  estates  are  seve- 
rally liable  to  the  same  creditor ;  A.  for  £20,000,  B.  for 
£45,000,  and  C.  for  the  same  debt  of  £46,000,— the 
£20,000  being  the  part  of  the  £45,000  debt  which  was 
first  incurred.  The  liability  of  each  estate  was  several, 
though  the  liberty  to  prove  was  not  given  by  three  seve- 
ral orders,  but  by  a  single  order,  which  allowed  a  proof 
of  £20,000  against  A.,  of  £45,000  against  B.,  and  of  the 
like  sum  against  C.  These  proofs  remain  in  full  force 
against  each  estate,  subject  only  to  this,  that  the  debt 
must  not  be  paid  twice  over.  Then  a  sum  of  £10,000  is 
paid  out  of  estate  A.,  and  dividends  to  the  amount  of 
£14^000  out  of  the  other  two  estates.  The  creditor  has 
a  clear  and  distinct  right  against  each.  The  fact  that 
A.'s  liability  is  for  the  eai'lier  debt  does  not  affect  the 
case.  The  creditor  goes  against  each  estate,  and  takes 
from  each  to  tlie  extent  of  its  liability,  until  his  whole 
debt  is  paid.  He  has  a  right  to  avail  himself  of  all  his 
remedies,  until  he  is  satisfied.  The  application  will  be 
refused,  with  costs. 


Jvdffmeni, 


A 
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May  Zlst  and 
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Tho  Court, 
though  it  grant 
a  perpetual 
injunction  to 
restrain  the 
darkening  of 
ancient  lights, 
will  yet,  in  a 
proper  case, 
retain  the 
power  of  sanc- 
tioning any 
proper  scheme 
which  may  be 
proposed  by  the 
defendant,  and 
will  for  this 
purpose  give 
liberty  to  apply 
to  the  Judge  in 
Chambers  with 
reference  to  any 
such  scheme ; 
and  will  not 
require  the  pay- 
ment of  costs 
as  a  condition 
precedent  to 
such  applica- 
tion. 


STOKES  V.  THE  CITY  OFFICES  COMPANY. 


T 


HIS  was  a  motion  for  decree. 


The  Plaintiffs  were  wholesale  ironmongers,  carrying  on 
business  at  Nos.  11  and  12  Clement's  Lane,  in  the  City 
of  London ;  and  the  Defendants  had  lately  acquired  the 
premises  opposite  theirs,  and  were  erecting  thereon  ex- 
tensive offices  of  a  very  magnificent  description. 

This  Bill  was  filed  for  the  purpose  of  restraining  them 
from  interfering  with  the  access  of  light  and  air  to  the 
Plaintiffs'  ancient  windows. 

• 

Tt  appeared  that  the  street  in  question  (Clement's 
Lane)  was  only  twenty  feet  wide,  and  that  the  houses 
which  had  originally  been  opposite  to  the  Plaintiffs' 
premises  had  been  thirty-four  feet  high,  and  that  the 
proposed  new  building  of  the  Defendants  was  intended 
to  be  raised  to  the  height  of  fifty-eight  feet. 

The  Plaintiffs  were  lessees  of  their  premises  for  the 
term  of  twenty-one  years  from  25th  December,  1856. 


The  evidence  was  of  the  usual  description ;  and,  so  far 
as  it  bears  upon  the  decision,  sufficiently  appears  in  the 
Judgment. 


^ 


On  the  16th  March,  1865,  the  Plaintiffs  moved  for  the 
usual  interlocutory  injunction,  which  was  met  by  a  pro- 
position on  the  part  of  the  Defendants  to  refer  the 
question,  what  should  be  done  ?  to  some   practical   sur- 
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veyor  to  be  appointed  by  the  Court,  under  the  powers  of         1865. 
the  Masters  in  Chancery  Abolition  Act  (a).  Stokks 


V. 

TheCitt 


The  Vice-Chancellor,  however,  refused  to  take  that    Offices  Com- 

.  .  PANT. 

course,  and  granted  an  injunction  restraining  the  De-  

fendants  in  terms  of  the  prayer,  till  the  Hearing,  or 
further  order  (6). 


The  motion  was  then  turned  into  a  motion  for  decree, 
which  now  came  on  to  be  heard. 


Ml'.  Giffard,  Q.C.,  and  Mr.  G.  N.  Colt  for  the  Plain-      ^*^;^' 
tiffs  :— 

Eeferred  to  Attorney-General  v.  Nichol  (c);  Tapling  v. 
Jones  {d) ;  Swaine  v.  Great  Northern  Railway  Company  {e) ; 
on  the  point  of  damages,  to  Johnson  v.  Wyatt  (/). 

Mr.  Bolt,  Q.C.,  and  Mr.  Bruce  for  the  Defendants  : — 

1st.  The  Plaintiffs  can  avoid  any  damages  by  certain 
slight  alterations  in  their  premises  which  we  have  pointed 
out. 

2nd.  The  property  will  be  so  improved  by  our  build- 
ings, that  the  benefit  will  more  than  countervail  the 
disadvantage. 

3rd.  The  now  increased  value  of  the  Plaintiffs'  lease 


(a)  15  &  16  Vict.  c.  80  s.  42.  {d)  13  W.  R.  617. 

(6)  11  Jur.  N.  S.  560.  (e)  12  W.  R.  391. 

(c)  16  Ves.  3:J8.  (/)  12  W.  R.  234. 
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will  of  itself  recompense  them  for  any  loss   to    their 
business. 

4th.  There  are  grave  doubts  in  the  evidence  whether 
any  damages  have  been  incurred  at  all. 

It  is  not  the  practice  now  to  grant  an  injunction  except 
where  great  damage  to  property  is  shown :  Isenberg  v. 
East  India  House  Estate  Company  (a). 

5th.  The  Plainti£Fs  ought  to  have  adopted  our  offer  to 
refer  the  matter  to  a  person  to  be  appointed  by  the  Court 
under  the  Masters  in  Chancery  Abolition  Act  (6). 

[The  Vice-Chancellor. — Mr.  Giffardy  I  am  satisfied 
that  there  is  a  manifest  interference  with  your  rights,  in 
this  cascj  sufficient  to  justify  an  injunction.  The  only 
question  to  consider  is,  whether  it  would  not  be  proper  to 
add  "  with  liberty  to  apply  to  the  Judge  in  Chambers 
with  reference  to  any  scheme  which  might  be  proposed 
for  obviating  the  inconvenience."  ] 

Mr.  Giffardy  in  reply. — Such  an  addition  would  be 
entirely  novel,  and  would  be  an  incentive  to  multitudi- 
nous applications,  causing  us  very  great  expense.  They 
should  be  put  to  apply  by  motion  or  petition,  at  their  own 
risk. 


If  any  such  liberty  be  granted,  it  should  be  on  the 
terms  of  their  paying  all  the  costs  of  the  application. 


{a)  33  L.  J.  Ch.  392. 


(6)  15  &  16  Vict.  c.  80,  s.  42. 
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Vice-Chancellor  Sir  W.  Page  Wood  : — 

This  is  a  suit  by  persons  who  are  carrying  on  a  very 
extensive  business,  which,  as  is  sworn,  produces  a  large 
income,  not  much  less  than  £100,000  a  year.  It  is  there- 
fore not  reasonable  to  suppose  that  this  application  is 
made  for  purposjss  of  extortion,  such  as  there  is  some- 
times ground  to  suspect  in  suits  of  this  natui'e.  On  the 
conti'ary,  the  Plaintiflfs'  business  will  be  substantially 
impeded;  and,  according  to  the  consistent  practice  of 
this  Court,  they  are  entitled  to  its  assistance. 

The  Plaintiffs  present  a  very  strong  primd  facie  case. 
Their  premises  are  in  a  street  which,  like  a  great  many 
of  the  streets  in  the  City  of  London,  is  very  narrow. 
The  evidence  shows  that,  in  order  to  get  the  necessary 
light  for  their  counting-house,  it  has  been  made  almost  a 
case  of  glass,  with  reflectors  in  all  directions  to  augment 
the  light.  In  this  counting-house  they  employ  ten  clerks 
continually  at  work,  and  they  say  (and  the  endeavours 
they  have  made  to  increase  the  supply  of  light  corroborate 
the  statement)  that  any  material  diminution  of  the  light  in 
the  counting-house  would  cause  a  very  serious  inter- 
ference with  their  business. 


Thb  Citt 
Offices  Com- 
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Then,  as  regards  the  shop,  it  is  true  that  they  might 
have  improved  the  light  there ;  but  they  are  only  lessees 
for  twenty-one  years,  of  which  a  considerable  portion  have 
expired.  And  though  they  are  dealing  in  articles  as  to 
which  they  have  sworn  that  light  is  of  great  importance, 
still,  if  they  found  the  shop  light  enough  for  their  pur- 
poses, it  is  hardly  to  be  supposed  that  they  would,  under 
the  circumstances,  go  to  any  great  expense  to  improve  it 
in  this  respect. 


And  this  primd  fade   case  is   quite  uncontradicted*. 


VOL.  u. 


u   V 
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The  Plaintiff's  case  is : — "  I  have  a  street  only  twenty 
feet  in  width,  and  houses  opposite  already  exceeding  that 
height,"  (so  that  the  defendants  cannot  rely  on  the  sup- 
posed rule  as  to  forty-five  degrees),  "  and  you  are  going 
to  add  twenty-four  feet  to  the  already  inconvenient  height 
of  those  houses,  and  this  additional  height  will  wholly 
prevent  the  use  of  the  reflectors  which  I  have  put  up,  and 
will  destro  yone-third  of  the  light  which  I  have  got." 


And  there  does  not  seem  to  be  any  serious  contradic- 
tion to  this  on  the  other  side.  One  witness  says,  that  in 
streets  narrower  than  Clement's  Lane  there  is  already  no 
greater  supply  of  light  than  the  Plaintiffs  will  have  after 
this  building  is  completed,  and  that  the  Plaintiffs  would 
even  then  be  better  off  than  many  others'  having  ware- 
houses in  the  City  of  London.  We  see  what  that  comes 
to.  "Many  people  are  worse  off  than  the  Plaintiffs." 
That  may  be  true.  I  have  no  doubt  of  it.  But  that  will 
not  justify  me  in  coming  to  the  conclusion  that  the 
Plaintiffs  should  be  interfered  with  in  the  use  of  their 
light.  It  may  be  an  answer  to  an  exaggeration  on 
the  part  of  the  Plaintiffs  as  to  the  loss  they  would 
sustain. 


The  second  ground  on  which  the  defence  was  based 
was  this : — "  You  have  not  made,"  they  said,  "  the  best  of 
your  case.  You  might  conduct  your  business  differently, 
and  alter  your  house;  and  by  that  means  you  would 
have  light  enough  for  all  your  purposes,  notwithstanding 
our  building."  But  why  should  the  Plaintiffs  be  called 
upon  to  do  this  ?  So  long  as  their  conduct  is  not  vexa- 
tious or  oppressive,  they  are  at  perfect  liberty  to  carry  on 
their  business  as  before ;  and  then,  as  to  any  alteration 
of  the  premises,  they  are  merely  tenants  for  a  very 
limited  period ;  and  besides,  that  might  interfere  with 
their  right  to  ancient  lights ;  and  there  is  nothing  im- 
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proper  in  their  not  having  done  that  which  they  could 
not  be  forced  to  do,  and  could  not  have  done  without  at 
least  some  risk  of  damage. 

Then  it  is  said  : — "  There  is  a  countervailing  benefit." 
That  might  be  true  enough,  if  you  conferred  on  these 
gentlemen  themselves  a  benefit  greater  than  the  injury 
you  inflict  upon  them;  but  how  can  it  possibly  affect 
these  gentlemen,  who  are  carrying  on  a  large  trade  as 
ironmongers,  that  the  neighbourhood  will  be  improved 
by  these  buildings,  so  that  the  reversioners  may  make  a 
better  thing  out  of  their  plot  of  ground  ?  That  would 
not  improve  the  returns  of  their  business.  Then,  says 
Mr.  Drucey  '^  They  might  sell  their  lease,  and  get  a  better 
return  for  their  capital  than  they  do  by  their  business." 
That  is  for  them  to  consider. 
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All  these  grounds  seem  to  me  to  be  unfounded.  But 
for  the  late  authorities,  it  seems  to  me  that  there  would 
have  been  no  doubt  that  the  Plaintiffs  were  entitled  to 
the  injunction  prayed ;  but  of  late  the  Court  has  seen 
the  difficulty  which  arises  in  great  towns  from  the  strict 
application  of  the  principles  which  have  hitherto  pre- 
vailed in  such  cases.  Is  a  town  to  be  condemned  to 
remain  unimproved  by  reason  of  the  interference  of  the 
Court,  and  a  low  and  inferior  class  of  building  to  be  per- 
petuated, when  there  are  persons  ready  and  willing  to 
erect  a  much  superior  description  of  buildings  ?  The 
Legislature  might  perhaps  interfere  by  some  general  Acts 
to  authorise  the  improvement  of  towns;  but  this  Court 
cannot  give  leave  to  A.  to  improve  a  town,  even  though  it 
be  the  metropolis,  at  the  expense  of  B. 

The  Legislature  has  made  light  and  air  property 
after  twenty  years'  enjoyment :  how  can  I  take  away  this 
property,  from  any  notion  of  mine  as  to  what  is  propar 

u  u  2 
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to  be  done,  with  reference  to  public  utility  ?  The  Legis- 
lature itself  never  authorises  private  property  to  be 
converted  to  public  uses  without  the  payment  of  full 
compensation. 

There  is  a  course  which  seems  to  me  legal,  and  which 
has  lately  been  sanctioned  by  the  Court  of  Appeal.  It 
is  very  inconvenient  to  have  questions  of  light  and  air 
determined  upon  motions  to  commit  for  breach  of  in- 
junctions ;  and  if  you  can  arrive  at  a  means  by  which 
you  can  free  both  sides  from  this  inconvenience,  so  that 
the  one  will  know  previously  what  he  may  safely  do,  and 
the  other  what  he  may  properly  object  to,  I  think  that  it 
would  certainly  be  a  beneficial  course  to  take.  I  doabt 
whether  it  can  apply  to  this  particular  case,  but  I  am 
desirous  of  leaving  open  every  opportunity  for  such  a  con- 
clusion ;  and,  therefore,  what  I  propose  to  do  is  this, — to 
grant  an  injunction  very  much  in  the  words  of  the  second 
paragraph  of  the  prayer,  restraining  them  from  erecting 
any  building  in  front  of  Nos.  11  and  12,  Clement's  Lane, 
or  otherwise  in  such  manner  as  to  darken,  injure,  or 
obstruct  any  of  the  ancient  lights  or  windows  of  the 
same  messuages,  as  the  same  were  enjoyed  previously  to 
the  taking  down  of  the  ancient  buildings  which  formerly 
stood  in  front  of  the  same  messuages,  with  liberty  for  the 
Defendants  to  apply  to  the  Judge  in  Chambers  as  they 
may  be  advised,  with  respect  to  the  erection  of  any 
buildings  on  their  property,  in  conformity  with  the  above 
order  and  injunction. 

It  is  not  desirable  to  say  anything  about  the  expenses 
of  such  applications.  If  the  question  had  been  left  to 
be  raised  by  motion  to  commit,  the  Plaintiffs  would  be 
the  parties  to  move,  and  must  take  on  themselves  the 
risk  of  being  wrong.  I  am  now  making  it  the  duty  of 
the  Defendants  to  move,  if  they  desire  it ;  but  I  do  not 
think  that  I  ought  to  throw  on  them  the  expenses  of  any 
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opposition  which  may  be  unreasonable  ;  I  do  not  wish  to 
determine  beforehand  what  costs  they  are  to  bear,  be- 
cause I  do  not  wish  to  encourage  merely  litigious 
opposition  to  their  proposals. 

The  Phiiutiffs  must,  however,  have  the  costs  of  the 
suit. 


1865. 
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HE  Imperial  Bank  of  China,  India^  and  Japan 
(Limited),  was  duly  registered  on  the  22nd  April,  1864, 
as  a  Company  limited  by  shares,  with  a  capital  of 
je2,000,000,  divided  into  40,000  shares  of  £50  each. 


In    re   the    bank    OF    HINDUSTAN,   CHINA, 
AND  JAPAN  (LIMITED).    HIGGS'S  CASE. 

TJime  29th. 
HE   Imperial  Bank    of   China,  India,   and  Japan      ^tm^^t^ 

Amalgamation 

—Ultra  Virei^ 

jEUctificaiion  of 

Begiater 

—Companiei 

Act,  1862. 

The  62nd  clause  of  the  Articles  of  Association  of  this  S\"jdntstl^k 
Bank  authorised  the  directors,  amongst  other  things,  to  Company  which 

°     .  .  18  in  course  of 

"  amalgamate  with  any  company  carrying  on  business  voluntury  liqui- 

within  any  of  these  objects  "  (the  objects  of  the  Company  ^  the  absence  ' 

as   stated    in    the   Memorandum  of   Association),    "or  on^^^'p^^ 

with  any  bank,  or  financial  or  exchange  business,*'  and  accept  shares 

in  any  other 
to  "pay  for  any  property  or   rights   acquired  by  the  company, 

Company  in  money  or  shares,  or  partly  in  one  mode  and  u^f^n  ^^y 

partly  in  the  other;"  and  to  "sell,  exchange,  or  other-  ^^uj^^t^*^ 

taken,  and  such 
agreement  may  have  been  duly  confirmed  by  a  meeting  of  the  shareholderB  in  manner  pre- 
scribed by  the  Companies  Act,  1862  (s.  161).  But  if  he  do  not  express  his  dissent  from  Uie 
agreement  in  the  manner  or  within  the  time  specified  in  that  section,  he  can  get  no  other 
consideration  for  his  shares,  and  must  submit  to  lose  them  utterly  if  he  refuse  to  accept  the 
new  shares. 

Qeneral  powers  of  amalgamation  given  to  the  directors  in  the  Articles  of  Association  do 
not  authorise  them  to  bind  non-assenting  shareholders  to  accept  the  new  shares. 

Semble, — No  power  which  could  be  given  to  directors,  short  of  express  words  to  that 
effect,  would  enable  them  to  do  so. 

On  application,  under  the  86th  section  of  the  Companies  Act,  1862,  the  name  of  a 
shareholder  of  the  original  company  ordered  to  be  struck  off  the  register  of  a  new  company 
with  which  an  amalgamation  hsMd  been  n^otiated. 


658 


CASES  IN  CHANOEEY. 


1865. 

In  bb  Thb 

Bank  of 

Hindustan, 

Ohina,  and 

Japan 

(Limtted). 

Hiaae*8  Casi. 

Statement. 


wise  dispose  of,  absolutely  or  conditionally,  or  for  any 
limited  interest,  any  of  the  property  or  contracts  of  the 
Company  upon  such  terms  as  they  may  think  fit,  and 
accept  payment  of  any  money  due  to  the  Company  in 
shares  or  otherwise." 

The  Bank  of  Hindusian,  China,  and  Japan  (Limited), 
was,  at  the  time  of  the  agreement  to  amalgamate  herein- 
after stated,  a  duly  registered  Joint-Stock  Company 
carrying  on  business  included  within  the  objects  of  the 
Imperial  Bank,  and  having  a  nominal  capital  of 
£1,000,000,  divided  into  10,000  shares  of  £100  each, 
with  power  to  increase  such  capital  to  £2,000,000.  Upon 
these  shares  £10  each  had  been  paid. 

The  Imperial  Bank  did  not  succeed,  and  only  20,000 
of  the  shares  were  taken,  upon  which  calls,  amounting  in 
the  whole  to  £5  each,  were  paid. 

Under  these  circumstances  the  directors  entered  into 
negotiations  for  an  amalgamation  with  the  Bank  of 
Hindustan,  China,  and  Japan,  and  after  some  corre- 
spondence a  provisional  agreement  was  come  to,  whereby 
it  was  stipulated. that  the  Imperial  Bank  should  be  wound 
up  voluntarily,  and  that  the  liquidator^  should  sell  the 
business  and  property  of  that  Bank  to  the  Bank  of 
Hindustan,  China,  and  Japan,  who  were  to  pay  therefor 
by  20,000  shares  of  that  Bank  of  the  nominal  amount  of 
£100  each.  These  shares  were  to  be  issued  credited 
with  a  payment  of  £4  each,  but  a  further  paj-raent  of 
£6  was  to  be  made  by  the  allottees  of  the  shares,  so  as 
to  make  these  shares  rank  equally  with  the  original  shares 
of  the  Bank  as  £10  paid,  and  were  to  be  distributed  amongst 
the  shareholders  of  the  Imperial  Bank  at  the  rate  of  one 
share  in  the  Bank  of  Hindustan  for  every  share  of  the 
Imperial  Bank  held  by  such  shareholders  respectively. 
This   agreement   also    contained   a  clause  to  the  effect 
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that  if  any  shareholder  of  the  Imperial  Bank  gave  notice 
of  dissent  from  the  amalgamation,  in  accordance  with  the 
provisions  of  the  161st  section  of  the  Companies'  Act,  the 
directors  of  that  Bank  might  take  up  the  shares  in  the 
Bank  of  Hindustan,  China,  and  Japan  to  which  such  dis- 
sentient shareholder  would,  umder  that  agreement,  have 
been  entitled,  and  might  sign  the  register  of  the  last- 
mentioned  Bank  in  place  of  such  dissentient  shareholder. 
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On  the  28th  July,  1864,  a  circular  was  addressed  by 
the  directors  of  the  Imperial  Bank  to  their  shareholders, 
stating  that  the  negotiations  for  an  amalgamation  had 
been  successfully  concluded,  and  that  an  extraordinary 
general  meeting  of  both  Companies  would  be  convened  as 
soon  as  practicable  for  the  purpose  of  confirming  the 
same,  and  that  all  the  necessary  details  would;  prior  to 
such  meeting,  be  laid  before  the  shareholders. 

Accordingly,  on  the  10th  August,  1864,  another  cir- 
cular was  duly  issued  to  all  the  shareholders,  informing 
them  that  an  extraordinary  general  meeting  of  the  Com- 
pany would  be  held  on  the  25th  August,  then  instant,  for 
the  purpose  of  passing  the  special  resolutions  required 
by  the  Companies  Act,  1862  (a),  in  cases  of  transfers  of 


{a)  B.  161.    A  copy  of  this  section  is  subjoined. 

**  Where  any  company  is  proposed  to  be,  or  is  in  the  course  of 
being,  wound  up  altogether  voluntarily,  and  the  whole  or  a  portion 
of  its  business  or  property  is  proposed  to  be  transferred  or  sold  to 
another  company,  the  liquidators  of  the  first-mentioned  company 
may,  with  the  sanction  of  a  special  resolution  of  the  company  by 
whom  they  were  appointed,  conferring  either  a  general  authority  on 
the  liquidators,  or  an  authority  in  respect  of  any  particular  arrange- 
ment, receive  in  compensation  or  part  compensation  for  such  transfer 
or  sale,  shares,  policies,  or  other  like  interests  in  such  other  company, 
for  the  purpose  of  distribution  amongst  the  members  of  the  company 
being  wound  up,  or  may  enter  into  any  other  arrangement  whereby 
the  members  of  the  company  being  wound  up  majp  in  Ilea  of  reoeiT*. 
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the  business  or  property  of  one  Company  to  another  by 
way  of  amalgamation.  Accompanying  this  circular  was  a 
form  of  proxy  which  the  shareholders  were  respectively 
requested  to  fill  up  in  case  they  did  not  intend  to  attend 
the  meeting  personally. 

The  Applicant,  Mr.  James  Brooksbank  Higgs,  was  the 
holder  of  fifty  shares  in  the  Imperial  Bank,  and  copies  of 
these  circulars  were  duly  forwarded  to  his  registered 
address,  but,  owing  to  his  absence  at  the  time  on  the 
Continent,  were  not  received  by  him  till  the  24th  of  Sep- 
tember, 1864,  after  his  return. 


On  the  said  25th  day  of  August,  1864,  an  extraordinary 
general  meeting  of  the  shareholders  of  the  Imperial  Bank 
was  duly  held,  and  resolutions  were  duly  passed  thereat 
approving  of  the  said  provisional  agreement,  and  directing 
that  the  Imperial  Bank  should  immediately  be  wound  up 
voluntarily,  and  appointing  three  of  the  directors  liqui- 
dators for  the  purpose. 


> 


iDg  cash,  shares,  policies,  or  other  like  interests,  or,  in  addition 
thereto,  participate  in  the  profits  of,  or  receive  any  other  benefit  from, 
the  purchasing  company ;  and  any  sale  made,  or  arrangements 
entered  into  by  the  liquidators  in  pursuance  of  this  section,  shall  be 
binding  on  the  members  of  the  company  being  wound  up ;  subject  to 
this  proviso,  that  if  any  member  of  the  company  being  wound  up, 
who  has  not  voted  in  favour  of  the  special  resolution  passed  by  the 
company  of  which  he  is  a  member,  at  either  of  the  meetings  held  for 
passing  the  same,  expresses  his  dissent  from  any  such  special  resolu- 
tion, in  writing  addressed  to  the  liquidators,  or  one  of  them,  and  left 
at  the  registered  office  of  the  company  not  later  than  seven  days  after 
the  date  of  the  meeting  at  which  such  special  resolution  was  passed, 
such  dissentient  member  may  require  the  liquidators  to  do  one  of  the 
following  things  as  the  liquidators  may  prefer — that  is  to  say,  either 
to  abstain  from  carrying  such  resolution  into  effect,  or  to  purchase 
the  interest  held  by  such  dissentient  member  at  a  price  to  be  deter- 
mined in  manner  hereafter  mentioned,  such  purchase-money  to  be 
paid  before  the  company  is  dissolved,  and  to  be  raised  by  the  liqui-* 
dators  in  such  manner  as  may  be  determined  by  spedal  resolution." 
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It  was  at  the  same  meeting  further  resolved :  "  That 
the  liquidators  be  authorised  to  receive  in  compensation, 
or  part  compensation,  for  the  business  and  property  of  this 
Company,  shares  in  the  Bank  of  Hindustan^  upon  the 
terms  specified  in  the  agreement;  and  if  any  member 
shall  express  his  dissent  from  this  resolution  by  a  notice 
in  writing  to  the  liquidators,  not  later  than  seven  days 
after  this  meeting,  and  shall  require  the  liquidators  to 
purchase  the  interest  of  such  dissentient  member,  the 
liquidators  shall  raise  the  purchase-money  to  be  paid  to 
such  dissentient  member  by  the  sale  of  the  share  or 
shares  in  the  Bank  of  Hindustan^  which,  under  the  terms 
of  the  agreement,  would  have  been  allotted  to  such  dis- 
sentient member." 
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These  resolutions  were  duly  confirmed  at  another 
extraordinary  general  meeting  of  the  Bank,  held  on  the 
12th  September,  1864. 


On  the  15th  September,  1864,  the  secretary  of  the 
Bank  of  Hindustan  sent  a  circular  to  the  members  of  the 
Imperial  Bank  (including  Mr.  Higgs),  in  which  each 
such   shareholder  was   informed  that,  in   right  of  his 

shares  in  the  Imperial  Bank,  he  was  entitled  to  an 

allotment  of  a  like  number  of  sliares  in  the  Bank  of 
Hindustan,  at  a  premium  of  £6  per  share.  Such  cir- 
cular concluded  with  the  following  words: — "To  entitle 
you  to  the  above  option,  you  must  sign  the  enclosed  form, 
and  transmit  the  same  to  this  Bank  on  or  before  the  20th 
instant ; "  and  contained  a  form  of  application  for  shares 
in  the  Bank  of  Hindustan,  whereby  (amongst  other 
things)  the  applicant  agreed  to  pay  the  £6  per  share 
premium  in  manner  therein  specified. 

On  the  24th  September,  1864,  Mr.  Higgs  found  all  the 
aforesaid  circulars  at  his  office  in  London,  and  on  the 
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next  day  he  called  at  the  office  of  the  Bank  of  Hindustan^ 
and  informed  the  person  whom  he  saw  there,  and  who 
appeai'ed  to  be  in  charge,  and  whom,  as  he  swore,  he 
believed  to  be  the  secretary  of  the  Bank,  that  he  would 
have  nothing  to  do  with  the  Bank  of  Hindustan^  and 
would  not  accept  any  allotment  of  shares  therein. 

Notwithstanding  this,  Mr.  Higgs^s  name  was  entered  on 
the  register  of  shareholders  of  that  Bank  as  the  holder  of 
fifty  shares  therein,  and  notice  of  call  was  sent  to  him  in 
respect  of  the  £6  per  share  payable  on  such  fifty  shares. 

In  the  month  of  May,  1865,  Mr.  Higgs^s  shares  were 
declared  forfeited  for  the  non-payment  of  these  calls,  and 
notice  of  such  forfeiture  was  in  due  course  sent  to  him. 

Mr.  Higgs  thereupon  gave  notice  of  motion,  under  the 
35th  section  of  the  Companies  Act  (a),  to  have  his  name 
removed  from  the  register  of  the  Bank  of  Hindustan,  on 
the  ground  that  he  was  not,  and  never  had  been,  a  share- 
holder in  that  Bank. 


Argument.  Mr.  Eolt,  Q.C.,  and  Mr.  J.  N.  HigginSy  for  the  motion  : 

The  whole  arrangement  was  ultra  vires  and  bad.  The 
directors  had  no  power,  either  under  the  Companies  Act, 
or  under  the  Articles  of  Association,  to  contract  for  an 
amalgamation  which  will  have  the  eflfect  of  doubling  the 
Umit  of  liability  of  every  shareholder. 

The  arrangement  is  besides  a  most  unreasonable  one, 
as  we  are  not  to  be  entitled  to  the  new  shares  except  on 
the  terms  of  paying  a  premium  ;  the  result  of  which  will  be 
that  our  shares,  with  £10  paid,  will  have  cost  us  £11  each, 

(a)  25  &  26  Vict.  o.  89,  s.  35. 
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and  the  extra  £1  per  share,  making  about  £20,000,  is  to 
be  sunk  under  the  name  of  ''preliminary  expenses." 
So  that  the  arrangement  is  not  only  no  benefit  to  us,  it  is 
a  positive  loss. 

This  is  a  stronger  case  than  Los* 8  Case  (a),  where  the 
Master  of  the  Rolls  last  week  directed  the  name  of  a 
dissentient  shareholder  to  be  removed  from  this  very 
register. 

The  Act  only  authorises  the  liquidators  to  accept 
shares  in  compensation  for  the  property  of  the  Company; 
it  does  not  warrant  them  in  forcing  the  reluctant  share- 
holders to  accept  the  compensation. 

Mr.  Giffard,  Q.C.,  Mr.  Jessel,  Q.C.,  and  Mr.  Eddis,  for 
the  Company : — 

The  question  of  benefit  or  no  benefit  is  a  matter  of 
opinion :  and,  if  the  Company  think  the  arrangement  a 
beneficial  one,  a  shareholder  in  the  minority  cannot  be 
heard  to  say  that  it  is  not  so.  If  he  dislike  it,  the  Act 
gives  him  a  specific  remedy,  which  he  should  have 
availed  himself  of.  It  did  not  matter  that  he  was  abroad 
till  after  the  time  limited  by  the  Act  had  expired  :  if  he 
chose  to  go  away  and  leave  his  affairs  to  look  after  them- 
selves he  must  take  the  consequences. 

The  directors  have  power,  under  the  Articles  of  As- 
sociation (&),  to  conclude  this  amalgamation,  so  as  to 
bind  the  Company,  and  every  shareholder  therein, 
without  any  reference  to  the  statute,  and  without  re- 
quiring any  confirmation  by  the  shareholders,  either  by 
special  resolution  or  otherwise ;  and  they  have  completely 
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(tt)  13  W.  R.  883. 


(b)  CUnae  62. 
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exercised  that  power,  as  completely  as  if  they  had  signed 
the  names  of  all  the  shareholders  to  applications  for 
shares  in  the  Bank  of  HinduBtan. 

Besides,  Mr.  Higgs  is  bound  by  acquiescence.  The 
casual  observations  made  by  him  in  the  office  did  not 
amount  to  a  repudiation  of  the  shares,  and  if  they  had 
risen  instead  of  falling  in  the  market,  he  could  have  in- 
sisted on  being  retained  as  a  shareholder  in  spite  of  them. 

At  any  rate  this  motion  is  useless:  the  shares  have 
been  duly  forfeited,  and  are  marked  as  such  in  the 
register;  so  that  Mr.  Higgs  can  be  under  no  farther 
liability  in  respect  of  them,  either  to  the  Company,  who 
have  declared  him  to  be  no  longer  a  shareholder,  or  to 
the  creditors,  who  will  be  bound,  if  they  sue  him,  to  prove 
that  he  was  a  shareholder,  and  against  whom  he  can  avail 
himself,  by  way  of  defence,  of  his  present  case  if  it  be 
well  founded. 

A  reply  was  not  heard. 


JudgfMvu,      Vice-Chancellor  Sir  W.  Page  Wood: — 

The  only  doubt  I  have  is  whether  a  notice  renouncing 
all  benefit  of  the  shares  was  necessary.  I  have  no  doubt 
tliat  the  Legislature,  in  framing  the  161st  section  of 
the  Act,  never  contemplated  a  power  on  the  part  of  the 
Company  to  bind  individual  shareholders  to  accept 
liabilities  in  other  Companies. 

[His  Honour  read  the  section,  «ifpra,  p.  659.] 

The  liquidators,  therefore,  are  not  obliged  to  sell  for 
money:  they  may  accept  shares  in  order  to  distribute 
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those  shares  among  their  own  shareholders ;  but  there  is 
nothing  to  make  the  Court  hold  that  the  liquidators  can 
compel  any  person  to  become  bound  by  any  of  the  obli- 
gations attaching  on  the  holders  of  such  shares.  Every 
one  is  of  course  bound  by  any  conti*act  he  may  enter  into, 
and  if  any  shareholder  actually  accepts  the  shares  so 
offered  him  by  the  liquidators,  he  thereby  becomes 
bound  as  a  member  of  the  new  Company,  And  further, 
unless  he  dissents  within  the  time  and  in  the  manner 
specified  by  the  Act  of  Parliament,  he  is  so  far  bound 
that  he  can  get  nothing  else  for  his  own  shares  except 
these  new  shares,  but  he  is  not  bound  to  take  such  new 
shares  whether  he  likes  them  or  not.  He  may  have  lost 
all  his  rights  over  his  own  shares  by  his  delay ;  but  he 
may  nevertheless  decline  to  take  this  consideration  for  his 
shares  if  he  thinks  that  that  consideration  would  prove 
burdensome  rather  than  beneficial.  He  may  get  nothing 
for  his  property,  that  is  his  loss ;  but,  unless  he  has  com- 
promised himself  by  some  act  of  his  own,  he  cannot  be 
compelled  to  incur  any  further  liability.  True,  the  liqui- 
dators may  sign  any  deed  they  please,  but  that  is  to  bind 
the  Company,  as  a  corporation ;  it  would  be  monstrous  to 
contend  that  this  could  have  the  effect  of  making  them 
agents  to  bind  all  the  shareholders  personally  by  any 
deed  which  they  might  choose  to  execute.  This  ob- 
servation applies  also  to  the  power  alleged  to  be  given 
to  the  directors,  authorising  them,  as  agents  for  the 
Company,  to  sign  the  deeds  of  the  other  Company.  The 
power  is  very  large ;  but  if  it  is  intended  to  include  such 
an  authority  as  that  now  claimed,  it  must  be  conferred  in 
the  clearest  possible  terms. 
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I  now  come  to  Clause  62  of  the  Articles  of  Associa- 
tion, where,  among  the  powers  given  to  the  directors,  I 
find  the  words, — "  and  may  amalgamate  with  any  Com- 
pany carrying  on  business  within  any  of  these  objects," 
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and  so  on.  I  do  not  find  anywhere  any  technical  de- 
finition of  the  term  "  amalgamate,"  and  I  have  some 
difficulty  in  getting  at  its  exact  meaning ;  but  whatever 
its  definite  meaning  may  be,  it  certainly  does  not  imply 
an  authority  from  a  shareholder  to  his  directors  to  execute 
on  his  behalf  the  deed  of  another  Company,  and  so  to 
make  him  liable  in  respect  of  all  the  engagements  of  that 
other  Company.  Mr.  Jesael  says  it  consists  in  making  two 
Companies  into  one ;  but  that  is  scarcely  sufficient.  That 
might  suit  the  case  of  two  Companies  whose  Articles  of 
Association  were  identical,  because  then  the  shareholders 
would  be  boimd  by  no  new  stipulations ;  all  would  remain 
the  same,  except  that  the  business,  still  similar,  would  be 
extended,  and  the  capital  would  be  somewhat  larger ;  but 
when  you  have  two  Companies  with  different  articles,  this 
notion  would  not  apply. 

Mr.  Lindley  says  (a), — "  In  the  case  of  the  Era  In- 
surance Company,  WiUiams^s  Case,  and  the  Anchor 
Insurance  Company's  Case  (6),  it  was  held  that  it  is  ultra 
vires  to  amalgamate  one  Company  with  another ;  that  is 
to  say,  it  is  not  competent  for  the  directors,  or  a  ma- 
jority of  the  shareholders  of  one  Company,  to  bind  it 
by  an  agreement  to  take  the  assets  and  liabilities  of 
another  Company,  unless  such  transaction  is  expressly 
warranted  by  the  constitution  of  the  said  Company." 
"  Take  the  assets  and  liabilities," — that  I  can  under- 
stand :  but  that  is  not  any  such  amalgamation  as  Mr. 
Jessel  suggests,  but  is  simply  a  sale  of  its  business  by 
one  Company  to  the  other. 

I  should  rather  assume  an  amalgamation  to  be  where 
both  Companies  agree  to  abandon  tlieir  respective 
Articles  of  Association,  and  to  register  themselves  under 
new  articles  as  one  body.     That  would  be  a  new  Com- 


(a)  Partnership,  vol.  iii.  p.  44. 
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pany  formed  by  the  coalition  or  amalgamation  of  the  two 
old  Companies. 

But  the  agreement  here  is  not  of  that  sort ;  but  the 
Imperial  Bank  is  to  cease  to  exist,  and  the  Bank  of 
Hindustani  is  to  '*  take  its  assets  and  liabilities/'  papng 
therefor  in  shares  of  its  own.  Mr.  Jessel  says,  **  If  the 
directors  can  do  so  much  as  this,  they  must  have  power 
to  execute  such  deeds  as  may  be  necessary."  But  I 
take  it  that  the  contrary  is  the  law,  and  that  every  power 
not  inherent  in  the  general  management  of  the  business 
which  the  directors  claim  must  be  conferred  in  express 
words ;  and  the  preparation  and  execution  of  amalgamation 
deeds  do  not  seem  to  me  to  belong  to  the  ordinary  powers 
of  directors.  It  comes  to  this,  the  directors  say,  "  We 
have  power  to  enter  into  an  arrangement  and  accept  pay- 
ment in  shares  ;"  but  that  is  merely  the  same  power  as 
that  conferred  on  the  liquidators  by  the  Act  (a),  which 
I  have  already  explained  to  mean  this  only,  that  the 
shares  are  the  only  payment  which  can  be  had ;  but  a 
shareholder  need*not  take  anything  for  his  shares,  he 
may  prefer  to  forfeit  his  interest. 

The  actual  contract  in  this  case  was  a  simple  sale  of 
the  business  of  one  Company  to  the  other,  and  not  an 
amalgamation  in  any  sense. 

[His  Honour  read  the  terms  of  the  contract,  as  de- 
scribed supra^  p.  658.] 

This  is  an  arrangement  to  buy  and  sell,  and  it  is 
agreed  that  payment  shall  be  made  in  the  way  described ; 
and  every  member  of  the  Imperial  Bank  is  to  have 
shares  in  the  Bank  of  Hindustan  in  lieu  of  his  ori- 
ginal shares ;  but  then  they  are  to  be  applied  for, 
and  allotted  to  him. 
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If  this  were  intended  to  make  all  the  shareholders  of 
the  Imperial  Bank  compulsory  subscribers  to  the  pur- 
chasing Bank,  it  would  be  ultra  vires ;  but  that  is  not  its 
meaning : — it  supposes  that  every  one  will  like  to  have 
his  shares,  and  then  it  provides  that  if  any  shareholder 
gives  notice  under  the  Act,  the  directors  may  take  his 
shares,  and  sign  for  him.  This  does  not  seem  to  be  an 
extravagant  power  to  accord  to  the  directors,  though  it 
might  operate  harshly  on  absent  shareholders.  Suppose 
the  shares  to  rise  to  a  premium,  and  that  such  a  share- 
holder made  no  sign  within  the  seven  days,  it  might  be 
that  they  might  sell  his  shares,  and  get  the  benefit  of  the 
premiiun  for  the  good  of  the  Company.  It  is  impossible 
to  say  that  any  single  shareholder  who  objects  can  be 
forced  to  take  any  new  shares. 

This  gentleman  would  have  great  reason  to  complaiui 
if  I  were  to  bind  him  to  take  these  shares.  The  notice 
purports  to  tell  him  the  substance  of  the  agreement,  and 
omits  this  very  clause.  The  next  thing  that  happens  is 
this  :  the  agreement  is  sent  him,  together  with  a  circular, 
which  tells  him — "  You  are  entitled,  under  the  terms  of 
the  arrangement,  to  an  allotment"  of  so  many  shares  in 
the  Bank  of  Hindustan,  and  then  concludes  by  saying, 
"  To  entitle  you  to  the  above  option,  you  must  sign  the 
enclosed  form,  and  transmit  the  same  to  this  Bank  on  or 
before  the  20th  instant."  That  is  an  option  which  ex  vi 
termini  he  need  not  exercise,  and  which  in  fact  he  did  not 
exercise.  The  agreement  said  that  he  was  to  have  his 
shares  allotted  him  when  he  made  application  in  the  form 
prescribed^  and  he  never  made  any  such  application. 

This  gentleman  comes  here  without  any  sort  of  laches^ 
and  I  cannot  hold  him  bound.  The  evidence  comes  to 
this : — He  came  home  from  abroad  and  found  this  no- 
tice; a  few  days  afterwards  he  went  to  the  office,  and 
said  to  the  person  whom   he   found   acting  there,    and 
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believed  to  be  the  secretary,  that  he  would  have  nothing 
to  do  with  the  Bank  of  HindtLataUf  and  that  he  repu- 
diated the  arrangement  which  had  been  made.  Mr. 
Jessel  says  he  did  not  repudiate  the  shares;  but  his 
evidence  is,  that  he  said  he  would  have  nothing  to  do 
with  the  Bank.  Nothing  further  seems  to  have  passed 
till  notice  of  call  was  given,  and  then  he  immediately 
rejected  the  shares,  and  denied  that  he  had  ever  accepted 
them. 
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Under  these  circumstances,  I  have  no  doubt  that  he 
never  really  received  any  shares,  and  that  he  is  entitled 
to  have  the  register  rectified  by  striking  off  his  name  as 
a  shareholder. 

The  Bank  must  pay  the  costs  of  this  application. 


MARTIN'S  CASE. 

JL  HIS  was  an  application  exactly  similar  to  the  last  case, 
on  the  part  of  a  Mr.  22.  Martin,  whose  name  had  been 
entered  in  the  register  of  the  Bank  of  Hindustan  as  the 
holder  of  200  shares  therein,  in  respect  of  a  like  number 
of  shares  in  the  Imperial  Bank,  of  which  he  had  been  the 
holder. 

Mr.  Martin  had,  together  with  a  number  of  other 
shareholders  in  the  Imperial  Bank,  repudiated  the  amal- 
gamation, but  their  names  had  nevertheless  been  inserted 
in  the  share  register  of  the  Bank  of  Hindustan. 


wrongful  inBeriion  of  his  name ;  if  they  desire  to  do  so,  they  must  apply 
the  purpose,  and  if  they  neglect  so  to  do,  the  Shareholder  may  himseu 
standing  that  his  name  has  been  in  fact  removed. 


.  1865. 

JtUyeth. 

JoifU-Stoek 
Company — 

Amalgamation 
— Companiet 

Act,  1862,  8.  85. 

After  the  name 
of  a  person 
has  been  wrong* 
fully  placed 
upon  the  re- 
gister of  any 
Company,  it  is 
not  in  the  power 
of  the  directon^ 
by  simply  re- 
moving his 
name  from  the 
register,  effeo- 
tiudlT  to  indem- 
nify hkn  against 
liability  arising 
from  such    . 
to  the  Court  for 
qpply,  notwith* 
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IhbsThb 
Bank  ov 

HiKDUSTAV, 

China,  and 

Japan 

(Limitkd). 

Marhn's  Cabi. 

StatemenL 


On  the  8rd  July,  1865^  after  judgment  had  been  given 
in  Mr.  Higg8*B  case  (a),  Mr.  Martin  gave  notice  of  this 
motion. 

On  the  same  day  a  meeting  of  the  directors  of  the 
Bank  was  held,  at  which  it  was  determined  to  remove 
from  the  register  the  names  of  all  the  shareholders  who 
were  in  a  position  similar  to  that  of  Mr.  Higgs,  of  whom 
Mr.  Martin  was  one. 


This  was  accordingly  done,  and  notice  thereof  was  sent 
to  Mr.  Martin*8  solicitors  by  means  of  the  following 
letter,  which  was  signed  by  the  Secretary  of  the 
Bank : — 


'Uth  July,  1865. 
"  Gentlemen, — ^Your  client,  Mr.  R.  Montgomery  Martin, 
has  just  served  us  with  a  notice  that  on  Thursday 
next,  the  6th  inst.,  a  motion  will  be  made  in  the  Vice- 
Chancellor's  Court  to  strike  his  name  off  the  register 
of  shareholders  of  the  Bank.  In  order  to  avoid  un- 
necessary expense,  I  beg  to  inform  you  that  a  circular 
will  be  sent  to  such  shareholders  of  the  late  Imperial 
Bank  of  China,  India,  and  Japan  as  are  in  the  position 
of  Mr.  Martin,  informing  them  that  their  names  have 
been  struck  off  the  register  in  accordance  with  the 
Vice-Chancellor's  decision. 
"  I  am,  &c., 

"  R.  Swire  Tomun,  Secretary.*' 


Notwithstanding  this  notice,  Mr.  Martin  determined  to 
bring  on  the  motion. 

Arvument.  Mr.  Rolt,  Q.C.,  and  Mr.  J,  N.  Higgins^  now  moved 

accordingly. 

(a)  Ante,  p.  667. 
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The  directors  have  no  power  to  remove  a  name  from 
the  register.  Any  creditor  might  sue  us  notwithstanding 
such  removal.  The  Court  alone  has  the  requisite  power. 
The  Begistrar  of  Joint- Stock  Companies  would  not 
recognise  the  alteration  without  an  order  of  Court.  He 
referred  to  the  Act  (a). 

Mr.  Oiffardy  Q.C.,  and  Mr.  Eddis,  for  the  Bank. 

This  is  a  mere  motion  for  costs.  All  that  the  Court 
can  do  has  been  done  voluntarily  by  the  directors. 

The  decisions  of  the  Master  of  the  Bolls  and  your 
Honour  in  the  former  cases  are  a  sufficient  authority  to 
them  to  take  this  course,  and  will  supply  a  complete 
andwer  to  any  proceedings  which  might  be  taken  by  a 
creditor. 

A  reply  was  not  heard. 
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1865. 


In  re  Thb 

Bank  or 

Hindustan, 

China,  and 

Japan 

(Limitbd). 

Martin's  Casi. 

ArffumenL 


Vice-Chancellor  Sir  W.  Page  Wood: 


Judgmeni. 


I  confess  I  feel  no  reasonable  doubt  as  to  what  I  ought 
to  do  in  this  case. 

I  find  no  fault  with  the  disposition  shown  on  the  part 
of  the  company.  On  the  contrary,  so  soon  as  the  matter 
in  contest  had  been  settled  against  them,  they  seem  to 
have  been  disposed  to  do  what  is  right  as  readily  as  pos- 
sible, and^I  am  bound  to  protect  them  against  any  unne« 
cessary  or  frivolous  expense. 


(a)  t.  86. 


X  X  2 
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1865. 

In  rb  The 
Bank  of 

HiKDtSTAlf, 

China,  and 

Japan 

(Limited). 

Martin's  Case. 

Judgment, 


But,  on  the  other  hand,  I  must  consider  the  position  in 
which  Mr.  Afartin  has  been  placed  by  no  fault  of  his  own, 
but  by  what  must  now  be  conceded  to  have  been  the 
erroneous  and  wrongful  action  of  the  Company,  in  inserting 
his  name  in  the  register  of  shareholders.  If  that  action 
has  put  Mr.  Martin  in  a  position  of  danger — in  a  position 
where  he  is  exposed  to  be  harassed  by  persons  who  may 
have  claims  against  the  Bank — surely  he  is  entitled  to  be 
indemnified  as  fiilly  as  possible. 


Now,  it  seems  to  me  that  the  only  complete  indemnity 
which  he  can  get  under  these  circumstances  is  that  given 
to  him  by  this  35th  section  of  the  Companies  Act.  By 
the  powers  given  to  it  in  this  section,  the  Court  can 
remove  his  name  from  the  register  so  effectually  as  to 
place  him  in  as  good  a  position  as  though  it  had  never 
been  there,  and  the  Court  has  no  other  means  of  indem^ 
nifying  him  at  all. 

I  cannot  suppose  that  the  merely  voluntary  act  of  the 
directors  in  removing  this  gentleman*s  name  could  have 
the  effect  of  binding  the  creditors ;  it  is  suggested  that 
even  the  order  of  the  Court  will  be  insufficient  for  that 
purpose,  but  I  do  not  propose  to  go  into  that.  As 
against  the  Company,  at  any  rate,  it  is  clear  that  this 
order  will  give  this  gentleman  the  most  complete  indem- 
nity, and  that  no  other  shareholder  could  be  listened  to 
for  a  moment,  were  he  to  come  here  with  an  application  to 
have  this  gentleman's  name  restored.  It  would  be  most 
disastrous  to  entertain  any  such  motion,  because  it  would 
result  therefrom  that  justice  could  not  be  done  upon  a 
motion  of  this  kind,  without  having  every  single  share- 
holder before  the  Court.  I  have  not  the  slightest  doubt 
that  when  I  make  this  order  every  single  sharehorder  will 
be  conclusively  bound  thereby ;  and  therefore,  by  making 
this  order,  I  secure  this  gentleman,  as  between  himself 
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and  the  shareholders  of  the  Company,  from  all  possible  1865. 

risk  of  damage  or  liability.  In  bk  thb 

Bank  or 

HlNDUSTAJr, 

On  the  other  hand,  if  the  directors  remove  this  name  of     China,  and 
their  own  mere  motion,  it  would  clearly  not  be  binding  on       (Limited). 
the  shareholders ;  because   every  individual  shareholder  •    ^^'^^    ^"^ 
would  then  be  entitled  to  raise  all  possible  objections  to  the       Jwlgmenk 
removal ;  and  this  applicant  might  be  involved  in  inter- 
minable difficulties,  in  case  it  became  th^  interest  of  the 
other  shareholders  to  insist  on  a  continuance  of  his  liability. 
No  doubt  it  is  part  of  the  duty  of  the  directors  to  keep  a 
correct  register  of  shareholders,  to  register  every  person 
who  becomes  a  shareholder,  and  to  note  accurately  when 
and  how  he  ceases  to  be  such ;  but  then  they  might  make 
a  mistake  in  doing  so,  and  therefore  this  35th  section 
gives  a  right  to  every  member,  not  otherwise  precluded,  to 
apply  to  this   Court  to  have  the  register  rectified,  by 
taking  off  or  putting  on  the  names  so  mistakenly  inserted 
or  omitted.     The  advantage,  therefore,  which  a  member 
gains  by  being  struck  off  by  an  order  of  the  Court  is 
this,  that  every  other  member  is  thereby  precluded  from 
moving   under  this  section  for  the    restoration  of  his 
name. 

I  am  not  much  impressed  with  the  inconvenience  on 
the  score  of  expense,  which  has  been  urged  on  the  part  of 
the  Company.  The  Act  itself  supplies  an  answer  to  that, 
because  if  they  are  satisfied  that  these  names  have  been 
erroneously  placed  upon  the  register,  they  might  them- 
selves move  to  have  them  struck  off.  They  are  about, 
they  say,  to  send  circulars  to  tell  all  these  shareholders  that 
their  names  have  been  removed  by  the  directors.  They 
could,  with  equal  ease,  send  a  circular  to  say  that  they 
find  they  were  in  error  in  putting  the  names  on  the  re- 
gister, and  are  about  to  apply  to  the  Court  to  have  them 
struck  off.    If,  after  the  receipt  of  such  a  circular,  any  of 
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1865.         these  members  were  to  apply  by  a  separate  motion  on  his 

^JJ'^J^^j      own  account,  the  Court  would  have  no  diflSculty  in  dealing 

Bank  of       ^^  ^q  costs  of  such  a  motioD. 
Hindustan, 
China,  and 

(liiMiTSD).  I  think,  therefore,  that  I  must  grant  this  application, 

Mabtin'b  c/a8«.  ^d  ^i^h  ^ostS. 

Judgment. 


1864. 

Ike,  7th,  Bth, 
and  22nd, 

Baron  and  Feme  •  .,^^^^.         -,^  •  ^ 

-J?emore/i««-  KNOX  V.  WELLS. 

Annuity^  — . 

JHvoree,  I 

A  tcttator  U  AMES  WELLS,  by  his  will,  dated  6th  March,  1853, 
acre  to  trustees  ^^^r  a  direction  for  payment  of  debts,  devised  and  be- 
ofthe*l^Su  ^d  q^ea^lied  certain  freehold  and  leasehold  property  at  Cam- 
profits  to  pay  an  berwell  to  his  son,  the  plaintiff  WiUiam  WeUa^  subject  to  the 

annuitytoJ.and  _   _  .  .       ,i        .      ^  ..         ••  i 

A.  hU  wife         payment  of  the  two  annuities  theremafter  mentioned,  and 

^mfiw  mnJty  ^®  8*^®  certain  other  freehold  and  leasehold  hereditaments, 
tothesuryiTor,    gubject    to  certain    mortgages    thereon,  therein    men- 

and  upon  trust  •*  ^rr 

to  aocumulate  tioned,  to  John[  William  GolcUmith  and  the  Plaintiffs 
the  benefit  of  Andrew  Knox  and  William  WellSy  upon  trust  out  of  the 
?*a^dWkle'  rents  and  profits  thereof  to  pay  to  his  son  James  WetU 
the  same  among  and   Ann  his  wife  the  annual  sum  of  £200  jointly,  and 

such  children  . 

when  the  after  the  payment  thereof  he  directed  that  the  residue  of 

tidned^or"and  ^^^^  rents  should  be  accumulated  for  the  benefit  of  the 
if  any  of  such     child   or    children   of    James,   in   manner    thereinafter 

children 


should  die  under  mentioned,  viz. : — That  his  said  trustees  should  advance 

80  leaving  isi 
such  issue  w< 
to  take  their 


suchlfisue  ware'  and  lay  out  from  time   to  time  such  sum  or  sums   of 


PM^tVi^wre.     ™o^®y  ^^^  ^h®  maintenance,  education,  and  advancement 

iTeW,— That  all  the  children  who  sunrived  J.  took  vested  interests. 

When  J.  died  the  annuity  was  in  arrear.  Held, — That  there  was  no  such  tenancy  by 
entireties  as  would  entitle  A.1  o  the  arrears  as  survivor. 

In  the  same  will  Whiteaci  e  was  devised  upon  similar  trusts  in  favour  of  G.  and  El.  his 
wife,  and  their  children.  The  marriage  of  O.  and  E.  was  dissolved  by  reason  of  her  adultery. 
I/fld, — That  Q.  was  entitled  to  the  whole  annuity. 
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of  the  child  or  children  of  his  said  son  James  WeUs  as 
the  said  trustees  should  in  their  discretion  think  neces- 
sary,  and  that  as  each  child  of  his  said  son  James  WeUs 
attained  the  age  of  twenty-one  years,  the  trustees  were  to 
pay  him  or  her  £200,  and  that  if  the  said  Ann  Wells  were 
to  survive  the  said  James  JFeUs,  the  trustees  were  to  pay 
her  the  said  annuity  of  £200  as  long  as  she  continued 
unmarried,  and  should  she  marry  again,  then  to  pay  her 
an  annuity  of  £50  to  her  separate  use ;  and  after  the  death 
of  James,  and  provided  that  all  his  children  should  at  that 
time  have  arrived  at  the  age  of  thirty  years,  but  not  other- 
wise, the  said  freehold  and  leasehold  estates  were  to  be 
valued,  and  an  equal  division  made,  subject  to  the  annuity 
to  their  mother  (if  living),  to  and  among  such  children  of 
his  said  son  Jam^s,  and  if  only  one,  then  the  whole  to 
such  one  as  should  be  living  at  his  death;  and  if  any 
such  child  or  children  should  be  dead,  though  not  having 
attained  the  age  of  thirty  years,  leaving  issue,  such  issue 
were  to  take  equally  between  or  amongst  them  the  share  to 
which  the  deceased  parent  would  have  been  entitled  if 
living ;  but  if  at  the  death  of  his  said  son  James  any  of 
his  children  should  be  under  the  age  of  thirty  years,  then 
such  valuation  and  division  should  not  be  made,  but  the 
same  should  stand  over  until  such  child   or  children 
should  have  arrived  at  that  age,  and  then  the  same  should 
be  made  and  take  effect  accordingly,  **  and  if  there  shall 
happen  to  be  no  child  of  my  said  son  James,  or  no  issue 
of  a  deceased  child  living  at  the  death  of  the  said  James 
WeUs,  then  I  direct  that  the  whole  of  such  trust  property, 
estate,  and  effects  shall  (subject  to  the  wife's  annuity,  if 
living)  form  part  of  and  fall  into  the  residue  of  my  estate." 


1864. 


Statement. 


And  as  to  certain  other  freehold  and  leasehold  premises 
he  gave  the  same  (subject  to  the  mortgages  therein  spe- 
cified) unto  and  to  the  use  of  the  said  John  William  Gold- 
smith,  Andrew  Knox,  and  William  WeUs,  their  heirs,  &c», 
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upon  trust  out  of  the  rents  and  profits  to  pay  to  his 
son  George  WeUs  and  Eliza  his  wife  an  annuity  of 
i£150,  jointly,  and  upon  trust  to  appropriate  the  residue  of 
such  rents  and  profits  in  all  respects  at  the  same  time 
and  in  the  same  manner  for  the  maintenance,  education, 
and  advancement  of  the  children  and  issue  of  the  said 
George  WeUs  as  above  mentioned  with  reference  to  the 
children  and  issue  of  James  Wells,  and  the  valuation  and 
division  of  the  aforesaid  freehold  and  leasehold  estates 
should  be  made  and  take  effect  at  the  same  time  and  in 
the  same  manner  for  the  benefit  of  the  child  or  children 
and  the  issue  of  any  deceased  child  or  children  of  George 
WeUs  as  above  particularly  stated  with  reference  to  the 
child  or  children  and  the  issue  of  any  child  or  children 
of  James  WeUs,  with  the  like  limitation  over  in  default 
of  such  issue.  And  the  testator  directed  that  on  the 
death  of  George  WeUs,  leaving  Eliza  his  wife  surviving 
him,  ''My  trustees  shall,  from  and  out  of  the  fireehold  and 
leasehold  property  so  as  aforesaid  left  in  trust  for  my  son 
George,  pay  to  her  the  said  Eliza  WeUs  the  annual  sum 
of  £50  so  long  as  she  continues  unmarried,  for  should  she 
marry  again,  all  benefit  and  advantage  accruing  to.  her 
under  this  my  will  shall  cease  and  determine."  And  in 
the  event  of  George  surviving  his  wife  the  trustees  were 
to  pay  him  the  sum  of  £100  annually,  instead  of  £150,  as 
before  mentioned. 


The  testator  died  on  the  26th  October,  1853,  and  the 
Plaintiffs  alone  proved  his  will,  and  the  said  John 
William  Goldsmith  afterwards  disclaimed  the  trusts 
thereof. 


James  WeUs  had  died  pending  the  suit,  but  Ann  his 
widow  was  alive,  and  a  Defendant,  as  were  also  their  five 
children,  four  of  whom  were  still  infants. 
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George  Wells  and  Eliza  his  wife  and  their  two  children         1864. 
were  also  living,  and  Defendants.  Knox 


On  the  20th  July,  1854,  George  WeUs  and  Eliza  his 
wife  were  separated  by  a  divorce  a  mensA  et  thoro,  by  a 
decree  pronounced  in  the  Court  of  Divorce,  consequent 
on  proceedings  commenced  in  the  Consistory  Court  of 
London,  and  on  the  6th  November,  1863,  they  were 
further  divorced  k  vinculo  matrimonii,  by  reason  of  the 
adultery  of  the  Si^id  Eliza  WeUs. 

On  the  21st  August,  1858,  George  WeUe  mortgaged  his 
annuity  of  £150,  together  with  other  property,  to  secure 
the  repayment  of  a  sum  of  £1000  and  interest. 

The  trustees  had,  notwithstanding  the  divorce  &  mensa 
et  thoro,  paid  the  whole  annuity  of  £150  to  George  WeUs^ 
on  his  sole  receipt.  Eliza  WeUs,  however,  claimed  to  be 
entitled  to  one  moiety  thereof,  firom  the  date  of  that 
divorce, 

James  Wells  died  in  January,  1864,  and  at  that  time 
the  annuity  of  £200  given  to  him  and  his  wife  was  more 
than  a  year  in  arrear :  these  arrears  were  now  claimed  by 
his  widow  and  hiff  legal  personal  representatives  respec- 
tively. 

It  was  contended  on  behalf  of  the  residuary  legatees  of 
the  testator  that  the  gifts  to  the  children  and  more  remote 
issue  of  James  and  George  Wells  respectively  were  void 
for  remoteness. 

The  property  specifically  devised  to  WiUiam  WeUs  was 
subject  to  a  mortgage  of  £1080  not  noticed  in  the  will, 
and  a  question  arose  whether  it  was  devised  cum  onere 
or  not. 


V. 

Wellb. 
Statement, 
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1864.  Under  these  circumstances  the  trustees  institated  the 

present  suit  for  the  administration  of  the  estate  of  the 

testator,  James  Wells  the  father,  and  the  cause  now  came 

on  for  further  consideration. 
BtatemetU, 


ArgumenL  Mr.  Roltj  Q.C.,  and  Mr.  Boyle,  for  the  Plaintiffs. 

The  gift  to  the  children  is  too  remote.  .  There  is  main- 
tenance provided  up  to  thirty  years  old,  and  the  gift  is 
only  to  take  effect  on  their  attaining  that  age,  and  it  is 
contingent  until  then. 

Then  as  to  Eliza  Wells's  annuity. 

The  gift  is  to  Oeorge  Wells  and  Eliza  his  wife.  That 
is  a  particular  description  of  the  legatee  ;  therefore,  lyiless 
she  be  his  wife  she  will  not  take  any  interest,  and  the 
gift  being  of  an  estate  by  entireties  it  could  not  be  severed 
like  an  ordinary  joint  estate. 

The  gift  is  the  bounty  of  Qeorge*s  father,  therefore 
must  be  taken  to  have  been  simply  for  the  benefit  of 
George. 

The  provision  to  maintain  the  wife  of  George  was  for 
his  benefit,  and  not  for  the  benefit  of  the  woman  if  she 
turned  out  not  to  be  his  wife.  She  has  severed  the  con- 
nection by  her  own  act,  and  cannot  now  be  treated  as  his 
wife :  Howell  v.  Maclvors  (a). 

Then,  is  the  property  given  to  W.  Wells  discharged  of 
the  mortgage  ? 

(a)  4  T.  B.  690. 
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There  is  no  general  rule  to  which  these  questions  can  i864. 

be  referred.  Every  case  must  be  decided  on  the  parti- 
cular expressions  of  the  will.  Per  the  Lord  Chancellor 
in  Foxen  v.  Foxen{a). 


They  also  referred  to  Bickham  v.  CrutweU  (b) ;  Milnes  v. 
Slater  (c). 

Mr.  Hughes  for  AnUy  the  widow  oi  James  WeUs. 

Interest  is  payable  on  the  arrears  of  the  annuity  due 
before  the  death  of  James  WeUs,  and  as  the^gift  isja  joint 
one,  I  as  the  survivor  am  entitled  to  this  interest.  The 
testator  meant  to  provide  for  the  very  contingency  which 
has  happened.  The  words,  "  and  Ann  his  wife  jointly," 
mean  nothing,  or  they  mean  that  ^nn  is  to  take  in  her 
own  right,  and  not  as  administatrix. 

The  Vice-Chancelloe.— As  regards  the  first  point, 
there  is  an  interest  given  to  all  the  children  of  James 
living  at  his  death,  and  a  provision  for  postponement  for 
a  given  time.  [His  Honour  read  the  clause,  ante,  p.  075.] 
The  last  clause  prevents  any  possible  doubt.  The  first 
clause,  speaking  of  the  division,  might  have  been  so  con- 
strued, but  for  the  provision  at  the  end  of  it,  as  to  make 
the  gift  contingent,  and  therefore  void ;  but  the  provision 
at  the  end  makes  it  clear :  ''  If  any  of  such  children  shall 
die,  not  having  attained  thirty."  **  Such  children  "  must 
mean,  not  "  children  who  have  attained  ^thirty,"  but 
"  children  of  James,'*  and  therefore  they  all  take  vested 

(a)  13  W.  R.  33/  {b)  3  My.  &  Cr..763. 

(c)  8  Ves.  295. 
*  All  that  the  Lord  Chancellor  decided  in  Foxen  v.  Foxen  (in 
which  the  reporter  was  counsel)  was  that,  if  it  was  possible  by  any 
construction,  however  forced,  to  give  effect  to  every  word  in  the 
will,  that  construction  was  to  be  preferred  to  another,  which,  though 
in  some  respects  more  natural,  practically  ^defeated  a  material  part  of 
the  will. 


Argumeni, 
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interests.  Then  he  provides  that  immediate  division  shall 
not  be  made,  but  shall  stand  over  till  they  have  all  attained 
thirty — ^not  the  gift^  but  the  division.  And  then  comes 
the  last  clause,  which  I  have  already  read.  Taking  all 
rgwmm  ^^  words  together,  there  is  a  very  clear  intent  that  all 
the  children  should  take. 

Mr.  Giffardy  Q.C.,  and  Mr.  Roxburgh^  for  the  mort- 
gagees of  George  Wells. 

The  gift  by  entireties  makes  this  annuity  really  the 
husband's  property. 

The  assignee  of  the  husband  takes  the  position  of  the 
wife,  therefore  there  is  no  equity  to  a  settlement :  and  it 
makes  no  diiference  that  there  is  to  be  a  diminution  after 
the  death  of  the  husband.  The  act  of  the  husband  is 
good  during  the  joint  lives,  and  good  against  the  surviving 
life  ;  Atcheson  v.  Atcheson  (a). 

By  her  own  act  she  ceases  to  be  wife,  is  she  thereby  to 
get  a  benefit  which  she  never  could  have  had  otherwise  ? 

The  Vice-Chancellor. — Suppose  she  had  divorced 
him? 

Mr.  Giffard. — The  divorce  could  not  affect  rights  of 
property,  when  they  had  become  vested. 

At  any  rate  she  can  have  no  equity  to  a  settlement  by 
reason  of  her  adultery. 

There  is  no  such  equity  against  an  assignee  for  value 
in  a  case  of  a  life  estate :  Tidd  v.  Lister  {b). 


(a)  11  Beav.  485.  (b)  3  D.  M.  &  G.  857. 
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Mr.  Hinde  Palmer,  Q.C.,  and  Mr.  Bagahawe,  for  George 
WeUs. 
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The  legislature  has  made  no  provision  for  giving  a         

divorced  wife  any  benefit  out  of  the  joint  property,  there*         ^^"^ 
fore  the  law  stands  as  if  there  were  no  divorce,  and  the 
husband  is  entitled  to  the  whole. 


Mr.  W.  M.  James,  Q.C.,  and  Mr.  HaOett,  for  Eliza, 
the  divorced  wife. 

Mr.  Oiffard's  contention  would  strike  the  wife's  name 
out  of  the  will. 

When  a  husband  says,  "  I  am  entitled  to  be  relieved  k 
vinculo  matrimonii,"  it  would  be  absurd  to  permit  him  to 
say  in  the  same  breath, ''  I  am  entitled  to  continue  in  the 
receipt  of  the  property  of  her  who  was  my  wife,  and 
to  which  I  have  hitherto  been  entitled  in  her  right."  If 
this  is  a  gift  by  entireties,  she  would  have  an  equal  right 
with  the  husband  in  the  property,  and  though  the  husband 
is  entitled  to  the  use  of  the  whole  during  the  coverture, 
the  result  of  the  divorce  a  vinculo  matrimonii  is  the  same 
as  if  he  were  dead :  Wells  v.  Maibon  (a).  As  far  as  the 
assignee  is  concerned,  it  is  the  same  thing  as  if  he  had 
committed  an  offence  entitling  her  to  get  a  divorce  from 
him :  Haymer  v.  Haymer  (6).  The  words  "  Eliza  his 
wife"  are  a  descriptio  personse,  and  being  accurate  at  the 
date  of  the  will  that  is  enough:  Heath  v.  Lewis {c). 

If  this  had  been  an  estate  in  fee  simple  the  divorce 
would  have  turned  the  estate  by  entireties  into  an  ordi- 
nary joint  tenancy. 


(a)  31  Beav.  48. 


(b)  Mq.  Div.  118. 
(c)  13  W-  R.  129. 
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1864.  As  to  the  effect  of  a  judicial  separation,   they   re- 

'^^^       ferred  to  20  &  21  V.  c.  85,  ss.  25,  26. 

V. 

Wkllb. 
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A  divorced  wife  is  entitled  to  her  own  property:  Sidney 
V.  Sidney  {a). 

The  Vice-Chancellor  referred  to  Creed  v.  Perry  (6). 

Mr.  HaUett. — All  that  has  been  decided  is,  that  the 
Court  would  not  be  active  in  assisting  her  if  she  came 
here  for  relief:  Carr  v.  Eaatabrooke  (c). 

The  husband  is  bound  to  continue  to  pay  her  the 
amount  which  he  receives  of  hers :  Stiffe  v.  Everitt  (d). 

Every  accruing  payment  of  a  life  interest  is  in  the 
nature  of  a  reversion :  Whittle  v.  Henning  {e). 

They  also  referred  to  Elliott  v.  CoUier  (/) ;  Com. 
Dig.  {g);  Stanton  v.  Hall{h);  Lumb  v.  MUnesii) ;  BcM  v. 
Montgomery  (fc). 

Mr.  Oiffard  in  reply : — 

The  cases  relied  on  on  the  other  side  are  cases  where 
the  property  was  originally  the  wife's,  and  therefore  are 
not  applicable  to  the  present  case. 

Mr.  James  says  the  divorce  is  the  same  thing  as  death. 
"Whose  death  ?    Not  the  husband's  surely,  but  the  wife's. 

(a)  3  P.  W.  269.  {g)  Tit.  Bar.  and  Feme ;    D.  2, 

(6)  14  Sim.  692.  F.  1. 

(c)  4  VeB.  146.  (A)  2  R.  &  M.  176. 

{d)  1  My.  &  Cr.  37.  (i)  6  Ves.  617. 

(«)  2  Ph.  731.  (*)  2  Ves,  j.  191. 

(/)  3  Atk.  627. 
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The  Vice-Chancellor. — ^If  that  were  the  operation, 
then  the  trial  would  have  worked  a  severance  of  the  joint 
tenancy. 

Mr.  Oiffard. — This  is  in  truth  a  trust  for  Oeorge, 
through  the  medium  of  his  family.  A  larger  sum  is  given 
during  the  joint  lives  than  after  the  death  of  the  wife. 

Mr.  Nalder  for  the  legal  personal  representatives  of 
James  WeUs  then  claimed  the  arrears  of  the  annuity. 

Mr.  WiUcock,  Q.C.,  and  Mr.  Wliite,  for  the  residuary 
legatees,  argued  that  the  specific  legacies  were  in  all 
the  cases  charged  with  the  mortgages. 

Mr.  Daniel,  Q.G.,  Mr.  CotteriU,  and  Mr.  Edmund 
Jam^a^  appeared  for  other  parties  on  points  not  calling 
for  a  report 
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Argument* 


Vice-Chancellor  Sir  W.  Page  Wood  : — 


Judgment 


On  the  question  as  to  the  arrears  of  the  annuity  given 
to  JameSy  I  do  not  feel  any  doubt  that  I  ought  to  consider 
them  as  belonging  to  his  estate,  and  not  as  having  survived 
to  his  widow.  This  is  not  like  a  gift  of  real  estate  to  two 
persons  as  joint  tenants,  and  then  a  claim  by  the  survivor 
to  the  arrears  of  rent  not  got  in  during  the  joint  lives ; 
this  is  a  trust  of  an  annuity  out  of  the  rents  of  certain 
estates,  which  are  not  given. to  the  annuitants  at  all, 
and  which  rents,  so  far  as  anything  appears  before 
me,  were  duly  paid  as  they  accrued  due ;  and  I  am  asked 
to  say  that,  because  the  trustees  did  not  pay  over  this 
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annuity  at  once,  in  performance  of  their  trust,  they  have 
altered  the  rights  of  their  cesteux  que  trustent  inter  se. 

The  arrears  belong  to  the  legal  personal  representa- 
tives of  James. 

On  the  question  of    Oeorge's  annuity  I  reserve  my 
judgment. 


Dee.  22n<i.        ViCE- CHANCELLOR  SiR  W.  PaGE  WoOD  :— 


This  is  a  question,  whether  under  the  operation  of  the 
law  with  reference  to  divorce,  as  lately  altered,  the  rights 
of  this  legatee  and  his  late  wife  to  an  annuity  of  £150 
given  by  the  will  of  his  late  father,  have  been  affected 
by  the  dissolution  of  his  marriage.  The  gift  is  made  to 
"  George  Wells  and  Eliza  his  wife,  jointly."  And  then 
provision  is  made  in  the  following  terms  for  the  death 
of  Oeorge  leaving  Eliza  surviving,  and  vice  versa. 

[His  Honour  read  the  clause,  ante,  p.  G76.] 

Now  the  first  thing  to  be  observed  is^  that  the 
testator  has  provided  for  every  possible  contingency 
which  could  have  occurred  at  the  date  of  his  will.  At 
that  time  it  was  not  possible  that  husband  and  wife 
should  be  divorced  a  vinculo  matrimonii.  It  might,  of 
course,  have  been  done  by  special  Act  of  Parliament ;  but 
as  the  law  then  stood,  it  c6uld  not  be  contemplated  as  a 
contingency  legally  possible.  In  this  state  of  things  the 
testator  makes  the  provision  which  I  have  read,  which 
directs  that,  out  of  certain  property  which  the  testator 
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expressly  describes  as  property  given  in  trust  for  his 
son  GeorgCy  an  annuity  of  £150  shall  be  paid  during  the 
joint  lives  of  George  and  his  wife,  reducible  to  £100  for 
the  life  of  Oeorge,  if  he  be  the  survivor,  and  to  £60  for 
the  life  of  Eliza,  if  she  survive  George. 


1864. 


Judgment. 


It  was  very  ingeniously  argued  that  Ihis  was  a  joint 
gift,  and  subject  to  all  the  incidents  of  a  joint  tenancy 
in  land.  But  that  is  not  so ;  it  is  not  a  joint  tenancy, 
or  anything  of  that  description,  but  a  gift  of  an  interest 
to  continue  during  the  joint  lives,  and  which  is  to  cease 
absolutely  on  the  death  of  either,  and  not  to  go  to  the 
survivor.  This  consideration  seems  to  separate  the  case 
from  the  class  of  cases  in  which  the  wife  has  a  possible 
interest  in  the  reversion  expectant  on  her  husband's 
death.  Here  there  is  no  possibility  of  such  an  interest, 
because  upon  his  death  this  annuity  would  cease  alto^ 
gether,  and  a  new  and  smaller  annuity  (of  £50  only) 
would  arise  for  her.  But  suppose  there  had  been  a  gift 
of  this  sort  to  husband  and  wife  during  the  coverture, 
and  there  it  had  stopped,  it  is  beyond  dispute  upon  first 
principles  that  the  husband,  in  whom  the  whole  interest 
is  vested  during  the  coverture,  would  have  been  in 
eflfect  owner  of  the  whole,  and  might  have  alienated  the 
whole  at  his  pleasure ;  in  this  very  case,  he  has  actually 
alienated  during  the  marriage.  But  it  is  quite  enough 
to  say,  he  might  alienate. 


Then  it  is  said,  "  he  might  alienate  during  the  cover- 
ture, but  tliat  would  only  be  effectual  so  long  as  the 
coverture  lasted,  so  that  when  that  was  put  an  end  to,  the 
right  of  the  wife  became  independent  of  her  late  husband, 
just  as  if  she  had  survived  him:"  so  that  whereas  the 
husband's  alienation  would  admittedly  have  been  good 
as  against  a  virtuous  wife,  the  operation  of  the  divorce 
would  be,  that  the  purchaser  would  be  damnified,  and  she 


686 


CASES  IN  CHANCEEY. 


Judgment 


would  obtain  a  benefit  at  his  expense  by  reason  of  her 
own  adultery.  That  is,  to  say  the  least,  a  very  staxtling 
proposition,  and  one  which  I  should  be  slow  to  receive 
unless  it  rested  on  very  strong  grounds. 

Tidd  V.  Lister  is  cited  as  an  authority  in  favour  of  this 
contention,  but  in  that  case  the  property  was  the  wife's 
life  interest,  and  the  husband  could  only  hold  it  so 
long  as  she  was  his  wife ;  but  here  it  is  merely  a  gift  to 
husband  and  wife  together,  in  terms  which  vest  the  whole 
interest  in  the  husband,  and  it  would  be  monstrous  to 
say  that  a  husband  must  either  forego  his  rights  in  such 
a  gift,  or  continue  to  be  shackled  by  an  adulterous  wife. 

The  matter  must,  however,  be  examined  according  to 
the  strictest  principles  of  law;  and  the  question  which 
was  argued  before  me  is  whether,  this  being  a  gift  to 
husband  and  wife,  of  which  it  is  said  that  each  of  them 
were  seised  per  tout,  and  the  divorce  having  put  an  end 
to  the  status  in  respect  of  which  each  was  to  be  con- 
sidered as  in  the  enjoyment  of  the  whole — whether,  I 
say,  under  these  circumstances,  this  is  to  be  held  to  be 
a  severance,  not  of  the  tenancy,  but  of  the  unity  of  the 
tenants  by  entireties,  so  as  to  reduce  the  case  to  one  of 
a  joint  tenancy,  in  which  case  each  of  the  joint  tenants 
would  of  course  be  entitled  to  one  moiety  of  the  annual 
proceeds. 

I  was  very  anxious  to  see  if  I  could  derive  any  light  on 
this  question  from  the  great  body  of  the  law  of  divorce 
which  was  so  familiar  to  the  Roman  law,  but  I  cannot 
say  that  I  have  derived  much  assistance  from  any  in- 
quiries in  that  direction.  There  is,  however,  something 
which  may  have  a  remote  bearing  on  the  point,  under 
the  head  of  "  Donationes  Mortis  Causa ''(a). 


(«)#.  24, 11. 
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It  appears  that  a  donatio  mortis  causa  made  by  a 
husband  to  his  wife — not  made  in  articulo  mortis,  but  at 
any  time  during  the  coverture — would  not  depend  upon 
the  death  of  the  husband  alone,  but  would  be  determined 
by  a  divorce  of  the  wife,  unless  it  was  qualified  by  a 
declaration  that  it  had  been  made  expressly  in  considera- 
tion of  the  divorce.  That,  so  far  as  it  goes,  would  tend 
to  show  that  the  altered  state  of  circumstances  produced 
by  a  divorce,  was  considered  by  the  Roman  law  sufficient 
to  avoid  the  entire  gift,  but  I  do  not  think  that  much 
reliance  can  be  placed  upon  that,  because  the  Roman 
law,  in  several  particulars  with  reference  to  the  avoiding 
of  gifts,  proceeds  upon  inferences  totally  dissimilar  to 
anything  recognised  by  the  law  of  England.  As  an 
instance  of  this  I  may  point  out  the  case  of  a  legacy  to  a 
person  who  was  at  the  time  of  the  testator's  death  at 
enmity  with  him  ;  that,  according  to  the  Roman  law,  was 
sufficient  to  avoid  the  gift;  and  I  need  not  say  that 
nothing  of  that  kind  would  be  recognised  in  our  law, 
so  that  it  would  be  very  unsafe  to  rely  much  upon  the 
analogy  of  the  Eoman  law  in  a  question  of  this  nature. 


Neither  do  I  find  that  I  can  derive  much  assistance 
from  the  cases  in  which  legacies  by  a  wife  have  been 
held  void  because  they  were  obtained  by  fraud;  as,  for 
example,  Kennell  v.  Abbott  (a),  where  the  testatrix  had 
been  deceived  into  believing  herself  a  wife  when  she  was 
not  so,  and  had  made  a  disposition  under  that  delusion, 
and  the  Master  of  the  Bolls  (b)  refers  to  the  case  of  Ex 
parte  Wallop  {c)^  where  the  testator^s  wife  had  led  him 
to  believe  that  certain  persons  were  her  children,  when  in 
fact  she  had  never  had  a  child,  and  in  that  case  the 
Court  held  that  the  gift  to  the  supposititious  children 


{a)  4  Yes.  802.  {h)  Loxd  AlvanUy. 

{e)  4  Bro.  C.  C.  90. 
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1864.  could  not  take  effect.     But  I  do  not  think  that  cases  of 

that  kind  are  of  much  help  to  me  in  the  present  question. 


Jud^enL  ^^*  "^fheX  occurs  to  me  is  this : — the  testator  has  very 

clearly   expressed,   on   the   face   of   this  will,   that   his 
intention  was  to  provide  for  his  son  George  and  his  family. 
The  primary  object  of  his  bounty  appears  to  be  the  son : 
he  calls  it  expressly  "  the  property  devised  in  trust  for 
my  son  George ;"  and  in  dealing  with  the  income  of  that 
property  he  says,  "  pay  to  my  son  George  and  Eliza  his 
wife  such  an  annuity,  and  accumulate  the  rest  for  the 
benefit  of  the  children  of  my  said  son."     Upon  tliat  gift 
to  himself  and  his  wife   I   do   not   doubt  that   George 
could  do,  what  in  fact  he  has  done,  namely,  destroy  all 
the  interest  of  his  wife  in  the  annuity  by  alienating  it, 
and  this  alienation  would  have  effectually  destroyed  all 
possible  interest  the  wife  ever  could  have  during  the  joint 
lives,  that  is^  during  the  entire  continuance  of  the  annuity, 
unless  that  be  prevented  by  the  effect  of  this  divorce ; 
and  then  it  seems  impossible  for  this  Court,  or  any  Court, 
to  hold  that  the  effect  of  that  alienation  can  be  defeated 
or  impaired  by  the  subsequent  adultery  of  the  wife. 

Moreover,  as  I  have  already  remarked,  the  trust  is 
primarily  for  George^  and  it  is  a  very  different  case  from 
that  in  which  a  father  might  say,  "I  make  this  provision 
for  my  daughter  '^  (which  without  more  would  vest  it  in 
her  husband),  "and  after  her  death  for  her  children." 
In  that  case  the  Court  would  consider  that  it  was  a  pro- 
vision for  her ;  but  here  it  is  intended  as  a  provision  for 
the  son — a  provision  to  be  enjoyed  according  to  the  rules 
of  the  English  Law,  which  gives  the  property  in  such 
cases  entirely  to  the  husband ;  and  this  is  the  mode  in 
which  the  testator  wishes  it  to  be  enjoyed,  the  son  being 
at  the  time  living  with  his  wife,  and  the  testator  desiring 
that  they  should  have  this  provision  for  their  joint  main- 
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tenance.  The  will  was  made  at  a  time  when  the  cover- 
ture could  not  be  determined  otherwise  than  by  death, 
and  there  is  a  gift  to  her,  not  of  the  annuity  of  £150,  but 
of  a  very  different  thing,  an  annuity  of  £50,  if  she 
survive ;  but  there  is  nothing  to  suggest  that  the  testator 
intended  to  confer  any  benefit  on  her  unless  she  were 
the  survivor. 
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Then  another  question  is  raised.  The  testator  has 
not  merely  declared  that  the  wife,  if  survivor,  shall  have 
an  annuity  of  £50  only,  but  that  if  the  husband  be  the 
survivor,  his  annuity  is  to  be  cut  down  to  £100,  instead 
of  the  £150  which  he  was  to  have  in  the  first  instance. 
Upon  that  this  argument  is  founded,  that  the  testator 
has  pointed  out,  that  upon  the  death  of  the  wife  the  son 
will  no  longer  require  so  much  as  £150,  which  has  been 
allotted  to  him  so  long  as  he  has  to  maintain  his  wifey 
and  therefore  it  is  argued  some  part  of  that  annuity  was 
intended  expressly  for  his  maintenance ;  and  that,  as  she 
no  longer  lives  with  him,  and  he  is  no  longer  called  upon 
to  maintain  her,  he  is  no  longer  entitled  to  take  the  whole 
of  this  annuity,  but  some  part  of  it  ought  to  be  allocated 
to  her.  But  besides  that  I  have  no  means,  even  were  I 
disposed  to  accede  to  this  view,  of  determining  in  what 
manner  any  such  allocation  should  be  made,  I  cannot 
hold  that  the  husband,  to  whom  this  annuity  has  been 
given  to  be  paid  to  him  jointly  with  his  wife^  is  to  be 
deprived  of  the  benefit  of  any  part  of  that  gift  because  he 
has  been  obliged  to  separate  from  his  wife  by  reason  of 
her  adultery. 

Upon  these  grounds  I  hold  that  George  is  entitled 
to  the  whole  of  this  annuity,  and  that  the  wife  takes 
nothing. 
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April  21tt. 

Pleading — 

Executor — 

Non  adminittra" 

mvit, 
A  plea  of  non 
adminifltrayit 
is  not  a 
BufQcient 
answer  to 
Bill  charging 
that  the  De- 
fendant as 
executor  has 
possessed 
himself  of  a 
part  of  the 
estate. 


HINDE  V.  SKELTON. 

L  HIS  was  a  plea  to  a  supplemental  Bill. 

The  Bill  stated  that  an  orig^al  Bill  had  been  filed  in 
I860  by  the  Plaintiff  against  the  executors  of  John 
Allison,  and  that  a  case  of  breach  of  trust  and  wilful 
default  had  therein  been  made  against  the  executors,  and 
that  in  such  original  Bill  it  had  been  stated  that  James 
Skelton,  one  of  the  said  executors,  had  died  in  the  month 
of  September^  1844,  intestate,  and  without  any  legal  per- 
sonal representative,  and  that  therefore  such  original 
Bill  had  prayed  relief  against  the  estate  of  the  other 
executor  only,  and  that  it  had  been  lately  discovered,  and 
was  the  fact,  that  Skelton  did  not  die  intestate,  as  stated 
in  the  said  original  Bill,  *'but  that  he  duly  made  and 
executed  his  last  will,  and  thereby  appointed  his  wife,  the 
Defendant  Sarah  Skelton,  to  be  executrix  thereof,  who 
has  duly  proved  the  said  will  in  the  proper  ecclesiastical 
Court,  and  she  is  now  the  sole  legal  personal  representa- 
tive of  the  said  testator,  James  Skelton.  The  Defendant 
Sarah  Skelton,  as  such  executrix,  has  possessed  herself  of 
real  and  personal  estate  to  a  large  amount  and  value, 
and  greatly  more  than  sufficient  to  answer  and  pay  what- 
ever sum  the  said  testator  James  Skelton's  estate  may 
be  found  liable  to  pay  in  respect  of  the  trust  estate  of 
the  testator,  John  Allison,  and  the  aforesaid  breaches  of 
the  trusts  of  his  said  will." 


The  prayer  of  the  supplemental  Bill  was  in  the  usual 
form  for  relief  against  the  estate  of  James  Skelton  as  a 
defaulting  trustee. 
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To  this  Bill  the  Defendant  Sarah  Skelton  filed  a  plea, 
which,  omitting  formal  parts,  was  as  follows  : — 

"This  Defendant,  &c.,  and  for  plea  saith,  that  she 
hath  not  proved  the  will  of  James  Skelton,  in  the  said 
supplemental  Bill  mentioned,  in  any  ecclesiastical  Court, 
nor  in  Her  Majesty's  Court  of  Probate,  and  that  she  hath 
never  administered  the  goods  of  the  said  James  Skelton 
as  such  executrix  as  in  the  supplemental  Bill  in  that 
behalf  mentioned.     All  which,  &c." 
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SkUemeni, 


This  plea  now  came  on  for  argument. 


Mr.  Fitzroy  Kelly ,  in  support  of  the  plea  : — 


ArgnmeiU* 


The  allegation  is  that,  as  executor,  we  have  possessed 
ourselves  of  the  personal  estate,  and  we  plead  that  "  we 
have  never  administered."  That  is  the  correct  technical 
expression  to  imply  that  we  have  not  acted  as  executor. 

Renunciation  is  not  enough,  unless  administration  be 
granted  to  some  one  else. 

How  can  any  man  swear  that  he  has  not  been  appointed 
executor  ?  All  he  can  say  is  that  he  has  not  acted  as 
such,  and  that  is  what  we  have  said. 

If  we  are  sued  as  executor  de  son  tort,  the  Bill  is  bad 
on  the  face  of  it,  as  the  legal  personal  representative  is  a 
necessary  party  ;  Rawlings  v.  Lambert  (a) ;  Penny  v. 
Watts  (6). 


(a)  IJ.  &  H.  4d8. 


(6)  2  Ph.  149. 
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OASES  m  OHANOEEY. 
Mr.  W.  W.  Cooper,  for  the  Bill:— 

It  is  not  competent  for  a  person  who  has  been  ap- 
pointed executor  to  plead  ne  unques  executor,  though 
he  may  never  have  acted :  he  must  plead  specially, 
Wentworth  de  Executoribua  (a) ;  Williams  on  Executors  (6) ; 
and  he  may  be  sued  before  probate  unless  he  refuse  in 
due  manner,  Vin,  Ab.  (c).    • 

[The  Vice- Chancellor. — If  you  prove  that  she  has 
possessed  herself  of  any  of  the  estate,  you  would  defeat 
the  plea :  you  might  take  issue  on  it.] 

Mr.  Cooper. — We  are  entitled  to  discovery,  and  should 
not  be  put  to  prove  that  which  we  expect  to  have 
admitted,  Strickland  v.  Strickland  (d). 

The  plea  is  objectionable,  as  being  double :  it  amounts 
to,  1st,  never  proved ;  and  2nd,  never  intermeddled.  She 
ought  to  have  stated  that  she  had  never  intermeddled,  and 
had  renounced  probate.  If  the  plea  be  allowed  she  might 
prove  to-morrow. 

Mr.  Kelly 9  in  reply : — 

We  are  not  bound  to  answer  if  we  do  not  sustain  the 
character  in  which  we  are  sued. 


The  only  question  in  Strickland  v.   Strickland  was 
whether  the  plea  was  double  or  not. 

The  true  test  is :  strike  out  the  allegation  denied  by 
the  plea,  and  see  whether  the  Bill  will  be  demurrable ;  in 


(a)  339. 

(b)  Vol.  ii. 
part  V.  bk.  2. 


p.    1566,  ed.   184: 


(c)  xi.  205. 
{d)  12  Sim.  263. 
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this  case  it  clearly  would  be  so,  as  but  for  that  allegation 
I  should  be  a  mere  stranger. 


1865. 


Arffument, 


Vice-Chancellor  Sir  W.  Page  Wood  : — 


Judgment. 


I  am  clear  that  this  plea  must  be  overruled,  having 
regard  to  the  nature  of  the  defence  that  ought  to  be 
oflfered  by  plea. 

In  this  case  it  is  alleged  that  the  Defendant  had  been 
executrix,  and  had  become  possessed  of  personal  estate 
of  the  testator  to  a  large  amount^  more  than  sufficient  for 
the  payment  of  debts.  The  plea  does  not  controvert  the 
whole  of  this  :  it  merely  denies  the  probate,  but  does  not 
controvert  the  possession  of  the  estate.  It  says  she 
never  administered ;  but  the  question  is,  whether,  under 
the  word  *' administered,"  it  has  denied  the  possession, 
80  that,  if  issue  were  taken  on  the  plea  and  the  averment 
of  possession  proved,  the  plea  would  be  displaced.  That 
would  probably  be  so  at  law;  but  then  in  this  Court 
everything  which  is  specially  pleaded  must  be  specially 
denied,  and  here  there  is  a  special  fact  pleaded — the 
possession :  so  that  it  will  not  do  to  use  the  general 
words  "never  administered,^'  but  you  must  use  special 
words  directed  to  the  special  fact  of  possession  of  personal 
estate. 


True,  if  she  has  possessed  herself  of  any  of  this  pro- 
perty, that  would  amount  to  administration;  but  still 
this  is  only  one  out  of  many  acts  of  administration,  and 
may  be  treated  as  a  charge  in  support  of  the  allegation  in 
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2^65^^       the  Bill.     Well  then,  a  plea  must  controvert  all  the 
special  facts  charged  by  the  Bill  in  support  of  the  aver- 
ment denied  by  the  plea;  a  proposition  for  which  S trick- 
-T~"  Uind  V.  Strickland  is  an  authority  by  way  of  dictum,  if 

any  authority  be  needed. 

Here  there  is  a  material  charge,  not  distinctly 
answered.    I  must,  therefore,  overrule  the  plea. 

Mr.  Kelly  asked  for  leave  to  amend,  which  was  refused, 
the  Yioe-Ghangellob  saying  that  a  Defendant  so 
charged  ought  in  any  case  to  answer,  and  clear  herself  of 
the  charge. 
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Re  HUGHES'S  SETTLEMENT  TRUSTS.  J!^ 

TAprU  22nd, 
HIS  was  a  petition  under  the  Trustee  Act.  1850  la).     Trustee  Act, 

^  IN/     1850— Ifor^oflfc 

—Trust  and 

By  an  indenture  of  mortgage  dated  11th  February,  ^  ^J^ 

.  .   .  ^^  The  Court  haa 

1848,  nine  undivided  one-tenth  shares  in  certain  freehold  jurisdiction  to 

hereditaments  were  conveyed  to  Richard  Rhodes  in  fee  ordgjl  o/^^* 

to  secure  the  repayment  of  a  sum  of  £400  and  interest.  l«g^  ««*»*«  in 

mortgaged 

The  mortgage  deed  contained  a  power  of  sale  limited  to  lands  where  a 
Richard  Rhodes,  *'  his  heirs,  executors,  administrators,  or  mortgage  debt 

AfifiicmQ "  hasbeenordered 

assigns.  by  the  Court, 

anditia 
doubtful 

An  indenture  dated  I4th  July,  1847,  being  the  settle-  whether  the 
ment  made  upon  the  marriage  of  Mrs.  Hughes  (the  debt  have  power 
daughter  and>nly  child  of  the  said  Richard  Rhodes),  con-  ^^^^ 
tained,  amongst  other  things,  a  covenant  that  all  her 


future*acquired  property  should  be  conveyed  to  the  trus- 
tees of  the  settlement  upon  the  trusts  thereof. 

Richard  Rhodes  died  on  the  7th  September,  1851, 
having  by  his  will  devised  all  his  real  and  personal  estate, 
including  money  invested  on  mortgage,  to  his  wife  for 
life,  with  remainder  to  Mrs.  Hughes  absolutely. 

Mrs.  Rhodes  died  intestate  on  the  10th  November, 
1861. 

In  a  suit  of  Hughes  v.  Young  (6)  it  was  declared  by 
Vice-Chancellor  Wood  that  this  mortgage  was  bound 
by  the  covenant :  and,  by  the  order  on  further  considera- 
tion made  in  that  suit  on  the  25th  November,  1864,  the 
executors  of  Richard  Rhodes  were  ordered  to  transfer  the 

{a)  13  &  14  Viot.  0.  60.  (b)  Not  reported. 
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mortgage  debt  to  the  trustees  of  the  settlement,  which 
was  done  by  an  indenture  dated  dlst  December,  1864. 

It  became  necessary  to  realise  the  mortgage  security, 
and  for  that  purpose  the  trustees  desired  to  exercise  the 
power  of  sale,  when  a  difficulty  was  raised  that  they  had 
no  power  to  convey  the  legal  estate. 

This  petition  was  therefore  presented. 


Arffument.  Mr.  O.  N.  Colt  for  the  petition. 

The  only  difficulty  is  whether  this  case  is  sufficiently 
within  the  Act,  but  it  is  submitted  that  s.  84  sufficiently 
meets  the  case. 


Judgment.        ViCE- CHANCELLOR   SiR  W.  PaGE   WoOD  : — 

I  tliink  that  such  a  case  as  this  is  clearly  within  the 
provisions  of  the  Act,  and  as  it  seems  to  me  that  the 
trustees  of  tlie  settlement  are  under  the  circumstances 
new  trustees  of  this  mortgage,  you  may  take  an  order  for 
vesting  the  land  in  them,  subject  to  the  equity  of  re- 
demption. 
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ATTORNEY-GENEKAL  v.  CHURCH. 


1864. 


JL  HIS   was  an   information  for  the  purpose  of  pre-      J^p^gh^^ 
venting  an  alleged  misappropriation  of  the  rates  of  the      ^^^^^  ^*^- 
parish  of  St.  George  the  Martyr.  of  ^^m  m 

by  statute 
constituted 

By  an  Act  passed  in  the  year  1710  (a),  certain  duties  on  tmsteea  for 

coals  were  granted  to  the  Crown  for  the  purpose  of  pro-  purposes,  and 

viding  for  the  increase  of  the  numher  of  parishes  in  the  ^^eiTed*on 

cities  of  London  and  Westminster  and  the  suburbs  thereof,  *^««*  ^  ^«^y 

rates  upon  the 

and  it  was  (b)  enacted  that  fifty  new  churches  should  be  district  to  a 
built,  one  whereof  was  to  be  erected  in  the  parish  of  East  ^ount.  they 
Greenwich;  and  it  was  provided   (c)  that   Her  Majesty  "^ authorised 

,  ^  '    ,  ^       ^    (if  not  expressly 

might  appoint  commissioners  to  inquire  and  determine  prohibited)  to 
in  what  parishes  the  said  new  churches  (except  that  for  *!  any  one^ear 
Greenwich)  were  most  necessary  to  be  built,  and  to  fix  ^  d^b^^™^*^* 

upon  proper  places  for  the  sites  of  the  churches,  and  to  property 

,,,..,«,,  1  -1  1    incurred  in  a 

ascer.tain  the  limits  of  the  proposed  new  parishes,  and  previous  year  in 

to  report  thereon  to  Parliament.  thei^^t^lJ^!''"  ""^ 

Secus,  if  their 
power  of  rating 

By  an  Act  of  the  next  session  of  Parliament  (d)  the  be  unlimited  in 
time  within  which  the  commissioners  were  called  upon  to 
report  to  Parliament  was  enlarged,  and  power  was  given  to      ^®^'  "^ 
them  (e)  to  purchase  such  lands  as  might  be  necessary  one  of  the 

.1  .  /.     1  1         1  .  1  purposes  of  the 

for  the  erection  of  the  new  churches,  with  proper  par-  trust  is  such 
sonage  houses  (/)  and  cemeteries  {g) ;  and  it  was  pro-  ^prop^y*''*^ 

vided  (h)  that  there  should  be  a  rector  with  perpetual  carried  out  by 

^     ^  raising  a  sum  of 

succession   in   each  new  parish,  and  that  the  commis-  money  larger 
sioners  should  (i)  settle  the  rights  of  patronage.  rates  can  " 

supply,  the 
trustees  are 
(a)  9  Anne,  o.  22.  (/)  s.  3.  justiBed  in 

(6)  B.  3.  (ff)  8.  4.  nusing  this  sum 

v^^  ^'  *•  ^'^^  *•  ^"-  and  paying  the 

(d)  10  Anne,  o.  IK  (t)  s.  ]  1.  same  with  in- 

(e)  B.  2.  terest  out  of 

future  rates. 


.;Lfiiki44^^ 


1864. 

Attornit- 
Genbral 

V. 

Cburch. 
StatemenU 


CASES  IN  CHANCEEY. 

By  this  Act  (a)  the  commissioners,  with  the  consent  of 
the  bishop,  were  empowered  to  nominate  a  convenient 
number  of  vestrymen  for  each  new  parish,  who  were  to 
have  and  exercise  "the  like  powers  and  authorities  for 
ordering  and  regulating  the  affairs  of  such  new  parish  " 
as  were  then  enjoyed  by  the  vestrjrmen  of  the  mother 
parish  ;  and  "  upon  the  death,  removal,  or  other  voidance 
of  any  such  vestryman,  the  rest  or  the  majority  of  them  " 
were  to  '*  elect  a  fit  person,  being  an  inhabitant  and 
householder  in  the  said  parish,  to  supply  the  same." 


The  commissioners  were  further  empowered  {b)  to  ap- 
portion the  parochial  rates  between  the  old  and  new 
parishes ;  and  their  award  in  this  respect,  when  enrolled 
in  the  Court  of  Chancery,  was  to  be  "for  ever  after 
binding,  effectual,  and  conclusive  to  all  persons,  intents, 
and  purposes  whatsoever." 

One  of  the  new  parishes  created  in  pursuance  of  these 
Acts  was  that  of  St.  Oeorge  the  Martyr,  which  was  severed 
from  the  parish  of  St.  Andrew,  Holborn,  and  erected  into 
a  separate  parish.  At  the  time  when  this  separation  was 
effected  it  was  intended  that  the  rector  and  vestry  of  SL 
Oeorge  the  Martyr  should  have  all  the  power  which  the 
vestry  and  rector  of  the  mother  parish  had  at  common  law, 
but  by  reason  of  the  circumstances  under  which  the  sepa- 
ration took  place,  doubts  subsequently  arose  as  to  their 
power  in  several  important  particulars. 

For  the  setting  at  rest  of  these  doubts  and  the  future 
regulation  of  the  parish  a  local  and  general  Act  (c)  was 
procured,  whereby  it  was  recited  that  doubts  had  arisen 
whether  there  was  any  power  in  the  select  vestry  and 


(a)  B.  20. 

(b)  8.  22. 


(c)  66  Geo.  3,  c.  xxviii. 
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churchwardens,  or  in  any  other  body  or  bodies  person  or 
persons  within  the  said  parish,  to  levy  rates  upon  the  said 
parish  for  defraying  the  expenses  of  repairs  of  the  church, 
or  for  any  other  purposes  to  which  church-rates  are  by 
law  applicable ;  and  that  pew  rents  had  been  ordinarily 
paid  in  the  said  church,  but  it  was  doubtful  whether 
such  pew  rents  were  recoverable  at  law;  and  that  the  pro- 
vision for  the  rector  then  consisted  of  the  rent  of  an  old 
dwelling-house  and  of  a  tenement,  producing  together 
the  net  annual  sum  of  £60,  and  of  the  fees  from  christen- 
ings, marriages,  and  funerals,  producing  annually  about 
£108,  and  Easter  offerings  to  the  value  of  £51,  and  "an 
uncertain  payment  of  £150  produced  from  the  pew  rents,*' 
making  in  all  the  sum  of  £369 ;  and  that  it  was  "  expe- 
dient that  some  more  effectual  provisions  should  be  made 
for  repairing  and  altering  and  keeping  in  repair  the  said 
parish  church,  and  for  raising  money  for  these  purposes, 
and  for  levying  rates  to  defray  the  expenses  of  such  re- 
pairs and  alterations,  and  for  payment  of  the  monies  to 
be  raised  for  these  purposes  and  the  interest  thereof,  and 
also  for  meeting  the  other  necessary  expenses  of  the 
parish,  and  that  some  remedy  should  be  provided  for  the 
recovery  of  the  aforesaid  rents  when  in  arrear,  and  that 
some  better  provision  should  be  made  for  the  rector  of 
the  said  parish : "  and  it  was  enacted  that  certain  persons 
therein  named  and  their  successors  should  be  trustees 
for  the  purposes  of  the  Act ;  and  then  the  trustees  were  (a) 
"  required  and  directed  from  time  to  time  to  cause  the 
said  parish  church  of  St.  Oeorge  the  Martyr,  and  the 
walls,  roof,  gates,  and  fences  thereof,  to  be  well  and 
substantially  repaired,  altered^  and  improved,  and  (if  ne- 
cessary and  practicable)  a  new  gallery  or  galleries  to  be 
built,  or  the  present  gallery  or  galleries  to  be  enlarged  in 
such  manner  as  they  the  said  trustees  shall  or  may  deem 


18G4. 


StcUemaU, 


(a)  ».  8, 
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proper  or  necessary,  so  that  the  same  may  be  put  and 
kept  in  complete  and  substantial  repair,  and  made  and 
continued,  as  far  as  may  be,  fit  for  the  commodious  re- 
ception and  accommodation  at  all  times  of  the  inhabi- 
tants of  the  said  parish  resorting  to  the  said  parish 
church ;  and  a  proportion  of  such  new  gallery  or  galleries, 
not  being  less  than  two-thirds  of  the  number  of  persons 
which  such  gallery  or  galleries  may  be  fitted  up  to  con- 
tain, shall  be  appropriated  as  free  seats  for  any  persons 
desirous  of  using  the  same,  without  any  payment  what- 
ever for  the  use  of  such  seats."  And  for  making  a  better 
provision  for  the  rector,  "  it  was  enacted  (a)  that  all  the 
pews  were  to  be  vested  in  the  churchwardens  and  their 
successors,  who  were  thereby  required  (under  the  dis- 
cretion of  the  trustees)  to  let  the  said  pews,  except  the 
free  seats,  and  to  receive  the  rents,  and  (5)  out  of  such 
rents  to  pay  the  rector  the  sum  of  £400  a-year,  and  to 
apply  the  surplus  to  the  purposes  of  a  church-rate." 


The  trustees  were  further  "authorised  and  requii'ed"(c) 
to  raise,  by  the  granting  and  sale  of  life  annuities,  or  by 
way  of  tontine,  or  by  way  of  loan  on  bonds,  any  sums  of 
money  not  exceeding  £5000,  "  to  be  applied  in  or  towards 
the  costs,  charges,  and  expenses  to  be  incurred  in  or 
about  or  relating  to  the  repairing  the  said  church,  and 
the  walls,  roof,  gates,  and  fences  thereof,  and  the  build- 
ing of  a  new  gallery  or  new  galleries,  or  alteiing  of  the 
present  galleries  or  any  part  thereof,"  according  to  the 
directions  of  the  Act ;  and  they  were  (d)  to  bear  all  expenses 
and  outgoings  except  such  as  related  to  the  pews,  which 
were  charged  on  the  pew  rents.  And  it  was  enacted  (e) 
that  the  trustees  or  any  seven  of  them  might  make  a  rate 
upon  all  the  hereditaments  in  the  parish  "  for  any  tenn  or 


(a)  8.  12. 
{h)  8.  13, 
(c)  8.  17. 


{d)  8,  19. 
{e)  s.  25. 
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time  not  exceeding  one  year  upon  each  or  any  one  such 
rate  or  assessment,  in  any  sum  of  money  not  exceeding 
6d.  in  the  £1  by  the  year,  of  or  upon  the  annual  rent  of 
such  lands,  &c.,  and  to  order  and  direct  the  collector  or 
collectors  to  be  appointed  in  pursuance  of  this  Act,  to 
demand,  collect,  and  receive  from  the  occupiers  of  such 
lands,  &c.,  such  rates  as  shall  be  so  assessed  and  rated  as 
aforesaid,  either  by  half-yearly  or  quarterly  payments ;  all 
which  rates  and  assessments  to  be  so  made  and  collected^ 
and  all  other  monies  to  arise  and  come  to  the  hands  of 
the  said  trustees  by  virtue  of  this  Act,  are  hereby  vested 
in  the  said  trustees  and  their  successors,  and  the  said 
rates  and  assessments  shall  commence  upon  or  take  place 
&om  such  day  or  time  as  the  said  trustees  shall  by  any 
writing  under  their  hands  direct  or  appoint;  and  such 
rates  and  sums  of  money  shall  be  applied  to  all  such  pur- 
poses as  church  rates  are  by  law  applicable,  and  also  in 
paying  a  competent  salary  to  a  clerk  and  organist,  and 
keeping  the  organ  of  the  said  church  in  repair,  and  in 
procuring  and  providing  and  keeping  in  good  con- 
dition any  fire-engine,  fire-buckets,  or  ladder,  or  such 
other  articles  of  a  like  description  as  may  be  deemed 
by  the  said  trustees  necessary  and  useful  for  the  said 
parish/' 


1864. 
Attornby- 

QXNBRAL 

V. 

Chdrce. 
Statement. 


This  Act  was  amended  about  two  years  after  (a)  by  an 
Act  which,  after  reciting  the  previous  Act,  and  that  the 
trustees  had  raised  the  full  sum  of  £5000  which  they 
were  authorised  to  raise,  and  had  expended  about  £2000 
more  in  the  repair,  &c.,  of  the  church ;  and  that  the  6d. 
rate  would  produce  upwards  of  £800  a-year,  and  that 
the  then  existing  charges  amounted  to  *£392  a-year  and 
no  more,  authorised  them  to  raise  further  sums  of  money 
to  the  extent  of  £7500  in  the  whole,  and  provided  (6) 


(a)  59  Geo.  3,  c.  xi. 


(b)  8.  9. 
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that  the  rates  should  be  raised  as  before,  and  should 
be  applied  as  follows : — 1st,  In  keeping  down  the  an- 
nuities then  already  granted,  and  the  interest  of  the  sum 
of  £1900  then  already  taken  np  on  bond,  or  so  much 
thereof  as  should  from  time  to  time  remain  unpaid. 
2ndly,  In  keeping  down  any  annuities  thereafter  to  be 
granted,  and  the  interest  of  future  loans,  drdly,  In  pay- 
ing the  specific  sums  required  by  the  former  Act  to  be 
paid  out  of  the  rates,  "  and  if  there  shall  be  any  surplus 
of  the  monies  to  be  produced  from  time  to  time  by  or 
from  such  rates  and  assessments  as  aforesaid,  such  sur- 
plus as  shall  from  time  to  time  annually  remain  after 
having  duly  answered  and  satisfied  such  several  purposes 
as  aforesaid,  or  so  much  thereof  to  which  for  the  time 
being  such  monies  shall  be  capable  of  being  applied, 
shall  go  to  form  a  fund  for  the  liquidation  and  discharge 
of  the  principal  of  the  monies  already  borrowed  and  to 
be  borrowed  as  aforesaid,  and  subject  to  and  after  ful- 
filling that  object,  then  in  the  repurchase  of  any  annuity 
or  annuities  which  shall  be  repurchasable  under  this 
Act ;  and  for  these  purposes  such  surplus  and  the  pro- 
ceeds thereof  shall  be  from  time  to  time  laid  out,  invested, 
conveyed,  and  accumulated  by  the  said  trustees,  in  such 
manner  as  they  shall  judge  most  advantageous,  and  as 
and  when  a  competent  sum  or  amount  shall  have  so  been 
accumulated  or  obtained,  the  same  shall  be  by  such 
trustees  applied  from  time  to  time  in  and  for  such  pur- 
poses of  liquidation  or  repurchase  accordingly.*' 


Neither  of  the  Acts  contained  any  express  provi- 
sion on  the  question  whether  the  rates  of  one  year 
might  or  not  be  applied  in  aid  of  the  expenditure  of  any 
other  year. 

The  trustees  in  pm^suance  of  these  acts  proceeded  to 
raise  money  partly  by  way  of  annuity  and  partly  by  loans 
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on  bond,  and  they  applied  the  rates  in  payment  thereof  in  1864. 

tlie  manner  pointed  out  by  the  last  Act,  and  duly  kept 
down  the  annuities  and  the  interest  of  the  debts.  No 
sum,  however,  was  ever  applied  in  or  applicable  to  the 
redemption  of  the  principal.  StaUm^nL 


At  first,  and  down  to  about  the  year  1848,  the  6i. 
rate  proved  sufficient  for  these  purposes ;  but  after  a  time, 
partly  from  the  change  in  the  value  of  property  (the  tide 
of  fashion  having  rolled  westward),  and  partly  from  other 
causes,  the  supply  from  this  source  proved  on  several 
occasions  insufficient  to  meet  the  requirements  of  the 
current  year. 

The  consequence  of  this  deficiency  was  that  the 
annuities  fell  into  arrear  from  want  of  funds  to  meet 
them  after  providing  for  the  current  expenses  of  the 
church. 

In  the  year  1850,  a  Mrs.  Delarue,  an  annuitant,  filed  a 
Bill  against  Mr.  John  Thomas  Churchy  the  Clerk  to  the 
Trustees  (who  was  by  the  Acts  made  the  proper  person  to  sue 
and  be  sued  for  them),  to  secure  payment  of  her  annuity ; 
and  by  the  Decree  made  in  that  cause  on  January  28, 1851, 
by  His  Honour  the  YiceChtLTicellov  Knight  Bruce,  it  was 
declared  that  Mrs.  Delarue  was  entitled  to  have  her 
annuity  kept  down  by  the  trustees,  and  they  were  ordered 
to  pay  the  costs  of  the  suit  (a). 

The  trustees  being  thus  in  want  of  funds  borrowed  a 
sum  of  £763  from  a  Mr.  Hooper,  and  apt)lied  the  same  in 
payment  of  the  arrears  of  the  annuities  and  interest. 

The  costs  of  the  suit  of  Delarue  v.  Church  were  paid  in 


(a)  Reported  15  Jur.  455. 
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V, 

Church. 
SfMnnenU 
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the  first  instance  by  Mr.  Churchy  but  the  trustees  bad 
since  repaid  them  or  a  part  of  them  out  of  the  rates. 

Besides  these  sums  there  was  a  further  sum  of  £750 
for  arreai*s  of  interest  which  the  trustees  had  paid  out  of 
the  rates  of  later  years,  and  they  had  applied  these  rates 
not  merely  in  keeping  down  these  arrears  but  also  in 
payment  of  interest  on  the  sum  of  £768  so  borrowed  from 
Mr.  Hooper  as  aforesaid. 

These  payments  were  objected  to  by  the  Belator  and 
Plaintiff  on  the  ground  that  the  loan  was  in  the  first 
instance  ultra  vires,  as  turning  interest  into  principal, 
and  therefore,  that  the  parish  was  not  liable  to  repay  the 
same ;  that  as  to  the  arrears  of  interest,  the  rates  of  any 
one  year  were  exclusively  applicable  to  the  proper  charges 
and  expenses  of  that  year,  and  not  to  arrears  at  all ;  and 
that  the  costs  of  the  suit  of  Delarue  v.  Church  were  a 
personal  debt  of  the  then  trustees. 

The  Information  and  Bill  were  filed  against  Mrs.  Church 
(the  widow  and  representative  of  Church),  Hooper^  and 
the  present  Clerk  to  the  Trustees,  and  prayed,  amongst 
other  things,  for  an  injunction  to  restrain  the  Defendants 
from  applying  the  rates  in  the  payment  of  any  of  the  sums 
aforesaid. 

A  motion  to  this  effect  was  accordingly  made  on  the 
7th  April  by  Mr.  Daniel,  Q.C.,  which  was,  by  consent, 
turned  into  a  motion  for  decree,  and  now  came  on  for 
hearing.  * 


Argument. 


Mr.  Daniel,  Q.C.,  and  Mr.  Surrage,  for  the  Plaintiff, 
contended  that  there  was  no  power  to  raise  the   £750 
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ivithout  an  Act  of  Parliament;  and  that,  as  the  trustees 
had  in  1848  departed  from  the  express  trust,  they  had 
become  liable  to  be  compelled  to  replace  all  the  sums 
received  in  excess. 

They  cited — Delarm  v.  Church  (a) ;  Chesterton  v.  Farlar 
{b) ;  The  King  v.  Dursley  (c) ;  Piggott  v.  Bearhhck  [d). 
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Argument, 


Mr.  Rolt,  Q.C.,  and  Mr.  Archibald  Smith,  for  the 
Trustees  and  Mrs.  Church. 

Three  sums  are  disputed  : — 
1st.     iE750,  balance  of  interest. 

2nd.  £7G3,  arrears  of  annuity  and  interest  capitalised. 
3rd.   The  costs  of  the  trustees  of  the  suit  of  Delarue  v. 
Church. 

There  is  no  charge  that  any  part  of  the  monies  bor- 
rowed was  applied  to  any  purpose  not  warranted  by  the 
Act. 

Suppose  the  year's  income  wholly  exhausted  by  the 
arrears  of  interest  and  the  charges,  it  would  still  be 
necessary  to  provide  for  the  organ,  repairs,  &c.  The 
Plaintiff  says  you  have  no  right  to  do  this  on  the  credit 
of  the  next  year's  income ;  we  say  we  have  such  right ; 
and  that  is  the  whole  question  :  Harrison  v.  Stickney  (e). 


In  the  case  of  church-rates  there  is  no  limit  to  the  rate ; 
therefore  you  are  compelled  to  raise  in  each  year  the 
whole  outlay  of  that  year:  but  in  thig  case  there  is  a 
limited  definite  sum  per  annum  to  be  raised,  and  when 
raised  it  is  to  be  applied  to  indefinite  purposes ;  therefore 


(a)  15  Jur.  455. 

(6)  1  Curtis,  345,  36i 

(c)  5  Ad.  &  £1.  10. 


(d)  4  Moore  P.  C.  399. 
{e)  2  H.  L.  Cas.  108« 
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we  must  have  power  to  anticipate  future  rates.  Suppose 
these  trustees  to  have  paid  the  charges  out  of  their  own 
pockets,  might  not  they  retain  the  excess  out  of  the  rates 
of  the  next  year  ?  And  how  does  the  present  case  sub- 
stantially differ  from  this  ?     Bright  v.  North  (a). 

[The  Vice-Chancellor. — The  burial  fees  would  in  any 
case  have  been  applicable  to  past  debts.} 

Mr.  Rolt — Then  as  to  Hooper's  annuity,  which  in  effect 
converted  interest  into  principal,  the  trustees  were  bound 
to  pay,  and  liable  to  be  forced  to  pay,  this  interest,  and 
were  justified  in  saving  costs  by  raising  money  for  the  pur- 
pose ;  and,  of  course,  they  would  have  to  pay  interest  on 
the  money  so  raised;  and  if  they  had  not  done  86  the 
creditors  would  have  recovered  judgment,  which  would 
have  carried  interest,  so  that  nothing  has  been  lost. 

The  sums  which  were  raised  by  annuity  were  raised  at 
fair  prices,  although  the  annuitants  have  turned  out  very 
long  lived.  Mrs.  Delarue*8  annuity  was  at  a  rate  equiva- 
lent to  8  per  cent.,  others  at  8^  per  cent.,  others  at  7^ 
per  cent. 

It  is  no  objection,  that  it  was  paid  to  the  church- 
wardens instead  of  the  creditors,  if  it  was  actually 
properly  employed :  Jenner  v.  Morris  (6). 

And  this  is  a  course  often  taken  under  the  different 
Sewers  Acts :  Rex  v.  Tower  Hamlets  (c). 

[The  Vice-Chancellor. — The  sewers  rates  are  a 
charge  on  the  owners ;  that  is  more  favourable  to  a 
prospective  right  of  this  sort  than  a  charge  on  the  occu- 
piers is.] 


(a)  2  Ph.  216. 

(b)  30  L.  J.  Ch.  361. 


{c)  1  B.  &  Ad.  232. 
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Mr.  Smith. — The  interest  of  the  occupiers  is  provided 
for  by  the  limit  of  the  rate  to  6d.  in  the  pound. 

And  if  this  money  was  laid  out  as  necessaries  for  the 
parish,  it  makes  no  difference  that  it  was  advanced  in 
money  :  Jenner  v.  Morris  (a). 

Then  as  to  the  costs  of  the  suit^  the  present  parish* 
ioners  are  bound  by  the  conduct  of  their  predecessors ; 
and  besides  they  are  bound  by  the  decision  in  Delarue 
v.  Church,  which  was  not  appealed  from. 

Mr.  Giffard,  Q.C.,  and  Mr,  JTay,  for  Hooper, 

The  parish  are  bound  by  acquiescence,  and  their  ac- 
quiescence binds  the  Attorney-General :  A.-G.  v.  Mag- 
dalen College  (6). 

• 

The  trustees  have  paid  de  anno  in  annum  the 
charges  which  are  fluctuating,  so  as  to  have  the  permanent 
charge  on  the  permanent  rate.  The  order  of  payment  is 
immaterial  to  the  ratepayers,  as  the  scheme  of  the  Act  is 
to  raise  a  certain  fund  by  a  limited  rate,  and  then  to 
charge  all  the  debts  on  the  entire  fund. 

They  referred  to  Att.-Gen.  v.  The  Mayor  of  Norwich  (c). 

Mr.  Daniel,  in  reply  : — 

Harrison  v.  Stickney  {d)  refers  to  a  rate  to  repay  the 
expenses  of  Inclosure  Commissioners:  Reg.  v.  Church- 
wardens of  St.  Michael,  Southampton  (e). 

In  the  case  of  a  calamity  there  is  no  common  law 
liability  to  repair,  so  that  they  are  no  worse  off  now  than 
they  were  before  1816. 


186^. 

Attobnbt- 
Qever£l 

V. 

Chuboh. 
Argument. 


(a)  30  L.  J.  Ch.  361. 
(6)  10  Beav.  402. 
(c)  2  My.  &  Cr.  406. 


(d)  Ubtiup. 

(e)  6  El.  &  Bl.  807. 
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The  certainty  of  being  able  at  all  times  to  raise  a 
6d.  rate  is  a  very  important  element  in  the  con- 
sideration of  their  position. 


Judgment, 


Vice- Chancellor  Sir  W.  Page  Wood  : 


The  Act  on  which  this  case  turns  is  not  a  compromise 
between  those  within  and  those  without ;  between  mem- 
bers of  the  Established  Church  and  Dissenters;  it  is 
merely  an  Act  for  the  benefit  of  the  district ;  and  there  is 
nothing  either  in  the  Act  itself  or  in  the  history  of  the 
transactions  to  lead  me  to  construe  it  otherwise.  From 
the  position  of  this  parish  there  was  po  means  of  raising 
a  church-rate  at  Common  Law,  and  it  had  no  right  to 
participate  in  any  rate  which  might  be  made  in  the 
mother  parish ;  whereupon  an  Act  was  appUed  for,  a 
public  Act  for  the  benefit  of  all,  and  with  notice  to  all. 
The  Legislature  seems  to  have  thought  it  desirable  that, 
instead  of  merely  saying  "  this  district  shall  be  liable  to  a 
church-rate  of  its  own,"  there  should  be  a  particular  and 
detailed  provision  made  for  all  the  expenses  of  the  parish, 
and  they  said  "  we  will  not  leave  it  to  the  inhabitants  to 
assess  themselves,  but  we  will  vest  the  authority  to  tax 
the  parish  in  a  select  body,  and  having  done  that  we  will 
give  them  very  limited  powers."  Those  who  tax  them- 
selves may  assess  that  tax  as  high  as  they  please,  but  this 
select  body  is  limited  to  6d.  in  the  pound  for  ever. 


The  first  question  is  how  far  King  v.  Dursley  is  appli- 
cable to  a  limited  case  of  this  description ;  and  it  appears 
to  me  that  the  two  cases  are  quite  different,  and  that  I 
cannot  apply  the  line  of  reasoning  on  which  that  decision 
depends  to  this  case.     There  the  vestry  had  xmlimited 
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power  to  tax  themselves,  and  it  was  held  that  they  must 
not  throw  any  burden  on  their  successors,  but  must  raise 
the  entire  necessary  amount  at  once;  they  must  know 
what  they  wanted  to  do,  and  must  do  it  for  themselves, 
and  must  na^attempt  to  throw  any  portion  of  the  liability 
upon  posterity.  Even  when  the  benefit  is  a  lasting  one, 
the  power  is  too  dangerous  to  intrust  to  a  large  fluctuat- 
ing body  of  people.  Here,  however,  a  very  different  sort 
of  arrangement  is  made,  and  a  special  body  of  trustees  is 
created  with  limited  powers  and  specified  duties.  How 
can  I  say  that  a  vestry  of  parishioners  who  have  a 
common  law  right  to  tax  the  whole  parish  to  any 
amount  they  choose,  a  right  which  is  kept  within  due 
limits  by  compelling  them  to  tax  themselves  only  and  not 
their  successors,  have  any  analogy  to  a  body  which  has 
no  such  power,  and  who  can  only  raise  a  given  amount  of 
money,  and  yet  who  have  fixed  duties  imposed  upon  them- 
which  may  require  a  larger  expenditure  than  they  have 
power  to  raise  at  once  ;  so  that  either  the  purpose  of  the 
Legislature  must  be  left  unsatisfied,  or  there  must  be  power 
to  pay  in  subsequent  years  ?  I  come,  therefore,  to  the 
conclusion  that  there  is  a  retrospective  right,  but  such 
right  exists  only  within  the  limit  of  Ci. ;  the  security 
offered  to  posterity  is  therefore  sufficient.  And  so  it  is  the 
case  of  borrowing  money,  they  cannot  raise  an  unlimited 
sum  by  a  limited  rate.  That  being  so,  what  are  the  pur- 
poses contemplated  by  the  Act  ?  and  how  far  must  the 
Legislature  be  taken  to  have  expected  those  objects  to  be 
satisfied  within  the  year  ?  The  onus  is  with  the  Plaintiff, 
as  is  shown  by  Lord  Wensleydale  in  the  case  in  the 
House  of  Lords  (a).  No  special  clause  for  this  purpose 
was  required  by  the  Poor-rate  and  Church-rate  Acts,  as 
those  Acts  are  not  like  this,  and  the  clauses  here  do  not 
bear  out  the  supposed  analogy. 


1864. 

Attornet- 
Qenebal. 

V. 

Cburoh. 
Judgment, 


(a)  Harrison  v.  SUckney,  ubi  supra. 
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QSNEBAL 

V, 

Church. 
Judgment, 


Then,  looking  at  the  Act,  we  find  that  the  rector 
had  been  paid  in  a  sort  of  scrambling  manner,  and  Par- 
liament made  further  provision  out  of  the  pew  rents.  I 
pass  by  that  part  of  the  case.  Then  the  purposes  to 
which  the  rate  is  applied  are  described  as  foilows : 

[His  Honour  read  them  {a).] 

Therefore  something  more  than  the  ordinjay  purposes 
of  a  church-rate  was  intended  to  be  supplied  by  this  fixed 
charge  which  is  made  a  burden  upon  posterity.  First  comes 
the  money  borrowed,  which  would  be  a  charge  on  the  rate 
for  a  long  time.  Then  clause  8  gives  the  duties  of  the 
trustees.  [His  Honour  read  it  (a).]  "  At  all  times," — 
therefore  they  are  for  ever,  regard  being  had  to  the  wants 
of  the  parish,  to  make  the  church  commodious,  &c.,  in 
the  terms  of  this  clause. 


I  now  come  to  clauses  which  enable  them  to  make 
contracts  and  the  like,  which  are  not  important ;  then  a 
clause  as  to  pew-rents,  which  I  do  not  think  it  necessary 
to  examine ;  then  we  come  to  the  manner  of  raising 
money,  which  is  only  important  as  showing  that  the 
trustees  might  raise  it  by  annuities  or  by  bond,  showing 
that  the  Legislature  did  not  look  at  it  in  the  same  light  as 
poor  rates ;  they  say,  in  effect,  "  Take  this  fund  and  make 
of  it  the  best  you  can." 

Then  comes  a  provision  which  is  very  important. 
[His  Honour  read  clause  25  (6),   down  to  the  words 
*'  under  their  hands  direct  and  appoint.**] 

That  is  to  say,  there  is  formed  one  common  fund 
of  these  rates,  and  the  possible  surplus,  pew  rents,  and 
burial  fees,  which  latter  are  not  a  fund  to  arise  de  anno 
in  annum.     Then  it  proceeds, 


^ 


(a)  See  ante,  p.  6D9, 


(6)  JtUe,  p.  700. 
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[His  Honour  read  the  rest  of  the  clause.] 

Mr.  Daniel  says  "  these  are  all  annual  purposes,  and 
the  principle  of  the  decision  in  I'he  King  v.  Dursley  is 
that  annual  rates  are  to  keep  down  annual  charges."  But 
a  church-rate  is  not  an  annual  charge ;  you  raise  such  rates 
as  you  please,  suhject  to  this  that  you  must  apply  the 
whole  rate  raised  in  the  same  year. 

The  Act  says  nothing  special  as  to  the  order  of  appli- 
cation. Can  I  say  that  the  Legislature  did  not  intend  the 
church  to  be  kept  up  ?  I  think  they  did  so  intend,  and 
that  all  means  of  decent  worship  should  be  provided. 
Then  you  come  to  clause  9  of  the  next  Act  (a).  This  Act 
recites  what  the  Legislature  of  that  day  thought  of  the 
fund ;  they  seem  to  have  taken  too  high  an  estimate  of 
its  value,  but  as  they  were  told  the  average  was  £725  per 
annum,  they  authorise  £7,500  to  be  raised.  The  rate 
producing  £800  and  the  annual  interest  amounting  to 
£400,  the  further  sum  may  be  raised  by  way  of  annuity ; 
they  wish  to  keep  the  rate  down  to  6(2.,  but  subject  to  that 
they  hand  everything  over  to  the  trustees.  How  could 
Parliament  suppose  that  an  income  of  £800,  subject 
already  to  charges  of  £400,  expenses  of  collection,  ^c, 
and  repairs,  would  be  sufficient  to  support  all  these 
chai*ges,  so  that  all  this  could  with  any  probability  be  done 
regularly  out  of  the  fund  to  be  produced  from  year  to 
year,  taking  probable  accidents  and  other  incidental 
charges  into  account  ?     The  clause  says 

[His  Honour  read  it  (a).] 

Mr.  Daniel  says  "  The  trustees  paid  money  for  church 
burdens  instead  of  observing  the  terms  of  this  clause." 
The  clause  is  meant  to  give  priority  to  creditors  under  it ; 
but  then  if  I  am  to  take   Mr.  DanieVs  view,  and  say 
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nothing  can  be  done  till  the  annuities  are  satisfied,   I 
should  have  de  facto  determined  that  there  would  have 
been  merely  £20  or  £30  applicable  towards  the  repairs, 
whereas  £100  to  £200  was  in  some  years  required  and 
spent ;  therefore,  according  to  Mr.  Daniel,  money  was  to 
be  raised  in  order  to  give  the  parish  a  good  church,  and 
yet,  unless  you  can  get  money  enough  within  the  year,  be 
the  consequences  what  they  may,  little  or  much,  you  must 
submit,  even  to  having  the  roof  out  of  order.    True,  the 
Legislature  gives  ^d.  per  annum,  but  the  Plaintiff  says  you 
must  use  it  de  anno  in  annum,  and  if  not  sufficient,  you  must 
let  the  church  fall  down.     I  should  have  expected  to  find 
something  of  the  kind  expressed  in  the  Act.     Parliament 
was  well  aware  that  the  annuities  would  fall  in,  and  if 
that  had  been  their  intention  they  should  have  said,  as  the 
annuities  fall  in,  you  must  raise  so  much  less,  4d.,  2ci.,  our 
whatever  they  considered  sufficient  for  the  annual  charges 
merely.     This  would  have  been  so  had  not  the  Legislature 
anticipated  just  what  has  happened,  that   debts   would 
arise  and  the  whole  amount  be  required. 


Something  might  have  been  said  if  the  trustees  had 
spared  themselves  and  kept  down  the  rate,  so  as  to  burden 
posterity  with  charges  which  they  could  have  provided  for 
within  their  legislative  powers ;  but  they  have  always 
raised  the  full  6ci.,  and  the  sums  raised  by  borrowing 
have  been  properly  used. 

As  to  Mr.  Church's  costs  I  can  only  express  my  feeling 
of  great  approbation  of  his  conduct  in  waiting  for  pay- 
ment in  the  manner  he  has  done. 


On  the  ground,  therefore,  that  if  the  trustees  spend,  as 
they  have  done,  all  the  sums  which  they  are  empowered 
by  the  Act  to  raise,  for  the  purposes  of  the  Act,  they  are 
entitled  to  do  this  in  the  manner  which  they  think  best, 
I  dismiss  this  information  with  costs. 
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THE    ABERYSTWITH   AND    WELSH    COAST        J^^ 

RAILWAY  COMPANY  ».  PIERCY.  Juty^nd.    ■ 

TDfhtor  and 
Creditor^ 
HIS  was  a  Bill  filed  by  the  Aberysthwith  and  Welsh  Appropriation-^ 

Coast  Railway  Company,  one  of  the  companies  forming  ^MuU^aariout' 

what  is  called  the  Welsh  Railway  System,  against  Mr.         ,  "***• 

Piercy,  their  engineer,  Mr.  Savin,  a  railway  contractor,  contauctor, 

and  the  other  Companies  forming  the  system.  ^^J^the 

lines  of  several 

The  mutual  relations  of  these   Companies,  and  the  ^i^gf^°^' 
manner  in  which  they  were  practically  worked  by  one  ^ormiDg  part  of 

^  '^  ^  J  the  same  railway 

board  of  management,  and  one  set  of  officers,  until  the  system, 
disputes  arose  between  Savin  and  the  directors,  will  be  ©^neer,  wd 
found  described  in   the  report  of  Frazer  v.  Whalley^  STmsf  "^^"! 

Oartside  v.  Whalley  (a).  on  account. 

These  payments 
were  mostly 

The  Bill  alleged  that  the  Plaintiff  Company,  shortly  made  with 

moneys  ad- 
after  the  passing   of  their    special   Act,   in    1861,   had  vancedbythe 

entered  into  an  agreement  with  Savin  for  the  construction  (^mpany  to  the 
of  the  railways  and  works  authorised  by  their  Act,  and  contractor  for 

''  "^  .  thesiecific 

that   Savin  had   thereby   agreed  to   provide   the  funds  purpose  of 
necessary  for  payment  of  the  legal  and  engineering  ex-  thSr  debt^ 
penses  and  for  the  purchase  of  land,  and  the  Company  ^^^f^^ 
were  to   pay   Savin  in   the   particular  manner   therein  so  advanced  and 

. «    J  paid  were 

Specined.  sufficient  to  pay 

the  whole  of 
that  debt.    He, 
It  then  stated  that  since  the  date  of  this  agreement,  l\owever, 

11  claimed  to 

Savin  had  acted  as  contractor  for  the  works  and  also  as  appropriate  the 
paymaster  for  the  Company,  and  had  received  large  sums  deS^duefrom* 

/  \    J  d         -I  A  ^6  other 

W  ^^^>  P-  10-  Companies,  and 

brought  an 
action  against  the  Plaintiff  Company  for  their  whole  debt  A  Bill  against  the  engineer,  tiie 
contractor,  and  the  other  Companies,  for  a  declaration  that  the  engineer  was  not  at  liber^  so 
to  appropriate  the  payments  made  to  him ;  for  an  account ;  an  apportionment  (if  necessary)  of 
the  sums  paid  between  the  seyeral  Companies;  and  an  injunction  against  the  action;  is 
demurrable,  as  the  question  of  appropriation  might  have  been  raised  at  common  law ;  and 
multifarious,  as  the  other  Compames  are  not  properly  parties  to  a  suit  between  the  Company 
a<id  its  employ  ds. 
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for  the  purpose  of  paying  the  engineer  and  other  persons 
employed  by  the  Company,  and  that  divers  large  sums  of 
money  had  been  from  time  to  time  received  by  them  from 
Savin  for  their  services. 

In  March,  1864,  after  the  commencement  of  the 
disputes  above  mentioned,  Piercy  was  discharged  from 
being  engineer  of  the  Company,  and  the  Bill  alleged  that 
at  that  time  he  had  been  fully  paid  all  monies  due  to 
him  from  the  Company. 


On  the  Gth  of  April,  1864,  Piercy  commenced  an  action 
against  the  Company  for  £46,660,  which  he  claimed  for 
his  services  as  engineer.  In  this  claim  no  deduction  was 
made  for  any  of  the  monies  paid  to  him  by  Savin. 


In  justification  of  this  demand,  Piercy,  as  the  Bill 
stated,  alleged  that  he  had  acted  as  engineer  for  the 
nine  other  Companies,  forming  the  system,  that  Savin 
acted  as  contractor  and  paymaster  for  all  these  Com- 
panies, and  that  each  of  these  Companies  became  indebted 
to  him  in  a  large  amount  for  his  services  as  engineer. 
He  claimed  out  of  the  monies  received  by  him  to  appro- 
priate different  sums  in  payment  of  his  services  to  certain 
of  the  Companies,  entirely  excluding  others,  "  as  a  device 
'*  to  enable  him  to  bring  the  said  action  against  the 
"  plaintiffs,  who  have  more  funds  at  their  disposal  than 
"  the  other  Companies,  defendants  hereto,"  and  refused  to 
appropriate  any  of  the  monies  received  from  Savin  to 
the  debt  of  the  plaintiffs,  "  or  to  treat  any  part  of  such 
"  monies  as  having  been  received  from  or  on  behalf  of 
"  the  plaintiffs."  The  Bill  alleged  that  such  appropria- 
tion had  not  been  sanctioned  by  the  Plaintiffs,  by  Saving 
or  by  any  of  the  other  Companies ;  and  that  Piercy  well 
knew  that  a  large  portion  of  the  money  paid  to  him  was 
the  money  of  the  plaintiffs,  and  that  such  monies  had 
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been  paid  by  the  Plaintiffs  to  Savin  for  the  specific 
purpose  of  being  paid  over  to  Piercy  in  satisfaction  of 
bis  account. 

Paragi-aph  38  stated  that  Piercy  alleged  that  if  he  was 
not  allowed  to  make  the  appropriations  in  question,  it 
could  not  be  ascertained  how  much  of  the  money  paid  to 
him  by  Savin  had  been  paid  **  on  account  of  each  and 
"  every  or  any  of  the  said  railway  Companies,  who  are 
"  PlaintiflFs  and  Defendants  hereto  respectively." 

In  paragraph  39,  the  Plaintiffs  charged  the  contrary  of 
this  allegation  to  be  the  fact,  and  that  an  account  ought 
to  be  taken  of  all  the  monies  so  paid  by  Samn  to  Piercy 
as  aforesaid,  and  that  the  amount  paid  on  behalf  of  the 
Plaintiffs  ought  to  be  ascertained  and  determined;  and 
they  charged  (fl)  that  if  the  amount  paid  by  Satin  on  be- 
half of  the  Plaintiffs  could  not  be  ascertained  otherwise, 
the  total  sum  paid  by  Savin  to  Piercy  ought  to  be  appor- 
tioned among  the  Companies,  so  that  a  proper  part  thereof 
might  be  allotted  as  a  payment  on  behalf  of  the  Plaintiffs, 
"  either  by  account  or  by  apportionment." 

Paragraph  41  stated  that  Piercy  alleged  that  "  the 
"  other  Defendants  are  respectively  necessary  parties  to 
"  this  suit,  and  the  Defendants  other  than  Piercy  claim 
'*  to  be  interested  in  the  matters  in  question  in  this  suit, 
"  and  they  respectively  claim  to  be  and  are  necessary 
"  parties  hereto." 

The  Bill  prayed  :— 
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1st.  A  declaration  that  Piercy  was  not  at  liberty  to 
appropriate  the  monies  received  from  Savin  so  as  to 
appropriate  no  part  to  the  Plaintiffs'  debt. 

(a)  parr  40. 
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Sndly.  That  the  sum  so  received  might  be  appropriated^ 
and  if  necessary,  apportioned,  between  the  several  Com- 
panies, so  that  a  proper  proportion  might  be  attributed 
to  the  Plaintiffs'  debt. 

3rdly.  Accounts  of  the  sums  due  from  and  to  the  Plain- 
tiffs to  and  from  Piercy^  and  that  the  ultimate  balance 
due  at  foot  of  such  accounts  might  be  ascertained. 

4thly.    Payment  of  such  balance. 

5thly.  An  injunction  to  restrain  the  said  action  at  law. 

6thly.  General  relief. 

To  this  Bill  all  the  Defendants  demurred :  Piercy  for 
want  of  equity  and  multifariousness,  and  all  the  other 
Defendants  for  multifariousness  only. 

The  demurrers  now  came  on  for  argument. 


ArgwnmL  jjj.    jj^^^^  q  q^  j^j.  p^^ji^j^  Q,c.,  and  Mr.  Bovill  for 

Piercy'8  demurrer. 

There  is  no  diflBculty  in  taking  the  account.  All  the 
Bill  says  is,  that  Savin  was  an  agent  for  several  Com- 
panies, and  was  instructed  by  the  Plaintiffs  to  pay  the 
debt  to  Piercy y  and  that  he  paid  certain  sums  of  money 
generally ;  and  Piercy  and  all  the  other  Companies  are 
brought  into  Court.  This  shows  no  equity  in  the  nature 
of  a  right  to  account. 


Besides  the  Bill  is  multifarious, 
with  the  other  Defendants. 


We  have  no  privity 
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Mr.  Oiffard,  Q.C.,  and  Mr.  Forster,  for  the  Bishop's    Abertctwitb 


Castle  Company ;  and  Mr.  Hinde  Palmer.  Q.C.,  and  Mr.    WklbhCoaw 
__      ,     ^       ,  ,        ^  .  ,         ,  Railway 

Hardy,  for  the  other  Companies,  were  not  heard.  Compant 

PlEROT. 


Mr*  WiUcocky  Q.C.,  and  Mr.  Kay,  in  support  of  the 
BiU. 

Every  one  of  the  Companies  has  a  right  to  see  that 
the  money  paid  out  of  their  contributions  is  rightly 
appropriated  or  apportioned. 

The  Defendants  all  own  that  Savin  acted  as  paymaster 
for  all  the  Companies,  and  that  it  was  his  duty  to  pay 
the  engineers.  Piercy  was  such  an  engineer,  and  he 
received  large  sums  of  money,  and  was  paid  in  all 
upwards  of  iE60,000  on  a  general  account. 


Arffiimmt, 


Then  we  say  that  Piercy  alleges  that  it  cannot  be 
ascertained  how  the  money  should  be  appropriated,  and 
we  charge  that,  if  the  accounts  are  taken  all  together,  it 
could  be  Ifccertained  either  by  account  or  by  apportion- 
ment, and  that  such  apportionment,  if  it  should  be  requisite, 
cannot  be  made  at  law.  This  Court  alone  can  make  an 
approximation  of  this  kind  where  absolute  justice  cannot* 
be  done. 

[The  Vice-Chancellor. — Wl)y  could  not  Piercy  appro- 
priate as  he  pleased  ?] 

Mr.  Kay, — He  had  notice  that  the  money  was  ours. 
Piercy  knew  that  sums  of  money  had  b^een  actuaUy  paid 
by  us  to  Savin  for  that  specific  purpose.  If  Piercy 
received  money,  with  notice  that  it  had  been  paid  by  us 
to  Savin  for  the  purpose  of  being  paid  over  to  him,  he 

VOL.  It  *  A 
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1864.         could  not  appropriate  it  in  such  a  manner  that  no  part  of 

The  it  should  be  attributed  to  our  debt. 

Abebystwith 

AND 

Welsh  Coast        The  rule  in  CUytoris  Case  (a)  only  applies  where  all 

Company       the  debts  are  owed  by  the  same  debtor.    It  has  never  been 

PiKRCY.        hAA  that  when  different  persons  pay  several  debts  by  the 

ilr~"mc»fc      same  hand,  and  a  sum  is  paid  on  account  of  all,  the 

creditor  can  say,  "  I  appropriate  the  whole  to  one." 

The  demurrer  admits  that  Piercy  knew  that  a  sum  had 
been  received  on  account  of  all  the  Companies ;  that  he 
knew  part  of  it  was  our  money ;  and  that  we  cannot  tell 
how  much  without  the  account. 

The  payer  has  the  first  right  of  appropriation,  and  we 
say  that  Savin  exercised  that  right ;  for  we  allege  that  he 
"paid  on  behalf  of  all  "(6). 

There  are  therefore  three  grounds  for  excluding  the 
appropriation  attempted  by  Piercy. 

Istly.  The  payer  has  appropriated. 

Sndly.  The  debtors  are  different. 

Srdly.  The  creditor  had  notice  that  a  sum  had  been  paid 
for  this  specific  purpose. 

Then,  what  is  our  position  at  law  ?  Piercy  says,  "  I 
bring  my  action  against  you  because  I  know  that  you  have 
the  most  funds,  and,  as  a  device  to  enable  me  to  do  so, 
I  have  appropriated  the  monies  to  the  other  Companies." 
And  we  say,  "You  cannot  ascertain  what  part  belongs 
to  us."  If  so,  we  have  no  defence  at  law.  True,  we 
charge  the  contrary ;  but  that  is  merely  a  charge  that  the 
account  should  be  taken,  and  that  if  the  right  amount 
cannot  be  ascertained  in  that  manner,  it  can  be  apportioned. 

(«)  1  Mer.  572.  (b)  Par.  31. 
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Then  they  say,  "  Call  Savin  as  a  witness."  But  the 
demurrer  admits  that  Piercy  is  indebted  to  the  Plaintiffs. 
That  raises  a  ease  of  gross  fraud,  which  is  a  sufficient 
answer  to  the  demurrer :  Boxcles  v.  Orr  (a). 

As  to  the  other  Companies ;  the  Bishop's  Castle  Com- 
pany admit  that  the  appropriation  was  made  in  their 
favour,  and  therefore  they  are  interested  in  maintaining 
the  actual  appropriation,  and  the  other  Companies  are 
interested  in  the  claim  to  appropriate,  and  all  are  inte- 
rested in  the  apportionment  which  may  have  to  be  made. 
That  is  sufficient :  Dalton  v.  Hayter  {b). 
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It  is  distinctly  alleged  that  the  Defendants  claim  to 
be  interested,  and  claim  to  be  and  are  necessary  parties 
to  the  suit,  which  is  quite  sufficient  as  against  demurrer. 

A  reply  was  not  heard. 


Vice- Chancellor  Sib  W.  Page  Wood  : — 


Judgment. 


This  demurrer  must  be  allowed. 

The  suit  is  rested  simply  on  the  ground  that  it 
is  a  fraud  on  the  part  of  Piercy  to  bring  this  action, 
and  the  case  of  Bowles  v.  Orr  is  relied  upon  as  an 
authority  for  the  suit.  But  this  is  not,  as  that 
was,  a  case  in  which  you  are  sure  to  be  defeated 
at  law.  In  that  case  an  important  piece  of  evi- 
dence had  been  obtained  by  fraud,  and  the  Defendant 
at  law  was  obliged  to  come  here  to  get  rid  of  the  effect 
of  it.     Wliether  that  was  or  not  sufficient  ground   for 


(a)  1  Y.  &  0.  Ex.  404. 


{b)  1  Boav.  586. 

3  A  2 
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maintaining  the  suit  I  do  not  say,  but  this  case  does  not 
resemble  it  at  all.  This  is  a  mere  case  of  a  person  who 
brings  an  action  for  £1,000,  when  he  knows  that  he  is 
indebted  to  the  Defendants  to  the  extent  of  £500. 

If  such  a  Bill  could  be  sustained,  it  would  follow  that 
if  a  person  were  employed  as  manager  for  a  number  of 
different  country  gentlemen,  and  he  were  to  employ  a 
builder  to  work  on  all  the  estates,  and  to  make  payments 
to  him  generally,  any  one  of  the  landowners  could  resist 
a  demand  made  upon  him  by  the  builder  for  work  and 
labour,  or  anything  else  that  he  might  have  supplied. 

I  never  heard  of  a  Bill  of  this  description,  which  would 
be  simply  an  ingenious  device  for  preventing  any  neces- 
sity of  ever  paying  the  Defendant,  because  it  would  be 
necessary  to  take  the  accounts  as  against  every  one  of 
the  Companies  for  which  the  Defendant  ever  was  em- 
ployed. 

Every  point  made  here  would  be  just  as  open  to  the 
Plaintiffs  by  way  of  defence  at  law.  The  question  is 
reduced  to  this.  Is  Piercy  entitled  to  set  up  these  appro- 
priations as  against  the  Plaintiffs  ?  If  so,  you  are  not 
entitled  to  any  relief ;  if  not,  a  court  of  law  can  effectually 
deal  with  the  case. 

So  as  to  knowledge  of  what  sums  of  money  had  been 
paid:  if  Piercy  were  called  as  a  witness  in  the  action  you 
might  get  the  whole  from  him  by  cross-examination.  If 
you  were  afraid  that  he  might  not  be  called,  you  might 
come  here  for  discovery;  but  as  soon  as  you  have  got 
the  information  the  question  to  be  decided  is  a  purely 
legal  one — how  fai*  Piercy  is  bound  to  admit  at  law  that 
this  is  a  good  appropriation  in  favour  of  this  Company. 
These  cases  of  appropriation  are  continually  arising  at 
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law,  as  may  be  seen  by  the  case  of  Simson  v.  Ingham  (a), 
and  the  account  of  payments  is  particularly  a  legal 
question. 

There  is  no  charge  of  collusion  between  Savin  and 
Piercy,  so  that  Samn  is  a  proper  witness  in  every  respect. 

Piercy  also  may  be  called,  notwithstanding  his  interest ; 
or  there  may  be  a  Bill  for  discovery  merely ;  but  not  a  Bill 
for  relief,  such  as  this,  in  a  case  where  all  the  trans- 
actions stated  come  round  to  a  simple  allegation  of 
fraud  on  the  part  of  Piercy,  in  bringing  an  action  when 
he  knows  that  there  is  no  debt. 


1864. 

Thb 
Abbrtstwith 

AND 

Welsh  Coast 
Railway 
Company 

V. 
PiBROT. 

Judgfoent. 


As  regards  the  other  Companies,  an  allegation  that  they 
claim  an  interest  is  not  sufficient  to  prevent  a  demurrer 
for  multifariousness.  To  recur  to  my  former  illustration 
of  the  builder,  it  would  be  absurd  to  suppose  that  all  the 
country  gentlemen  who  employed  him  could  be  drawn 
into  a  dispute  between  him  and  any  one  of  them  in 
reference  to  payments  made  to  him  for  work  and  labour. 

The  demurrer  must  be  allowed ;  that  of  Piercy  for  want 
of  equity,  the  others  for  multifariousness. 


There  will  be  no  leave  to  amend. 
(a)  2  B.  &  C.  65. 
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J^!t^  Re  state  FtUE  INSURANCE  COMPANY. 

Nov.  25.  TIMES  ASSURANCE  COMPANY'S  CASE. 

Winding  up—      ^^ 
Joint-Stock        '  M 

Company—       J^  HIS  was  an  adjourned  summons. 

Interest —  •* 

D  htor  and 
Creditor, 

In  winding  up  The  State  Fire  Insurance  Company  was  a  Joint- Stock 
ctmpl'^^Me^  Company  established  under  the  7  &  8  Vict.  c.  110,  which 
rest  will  be       ^^g  jn  process  of  being  wound  up  in  pursuance  of  an 

allowed  upon  all  *  ^ 

claims  in  respect  order  made  the  17th  December,  1861.  The  nature  of 
wo^uWhav'ebeen  ^^®  Company,  and  the  circumstances  under  which  it  was 
recoverabkat^^  being  wound  up,  suflSciently  appear  from  the  report 
butnot  upon  the  already  given  (a)  thereof  upon  a  diflferent  point. 

balance  of  an 
unsettled  ac- 

The  State  Fire  Insurance  Company  had,  previously  to 
the  winding-up  order,  "  amalgamated "  with,  or,  more 
correctly  speaking,  agreed  to  purchase  the  business  of 
the  Tiines  Fire  Assurance  Company,  and  by  the  agree- 
ment the  amount  of  the  purchase-money  was  partly  fixed 
and  payable  by  instalments,  and  partly  dependent  upon 
the  balance  of  the  account  of  the  business  so  sold  at 
the  end  of  one  year  from  the  date  of  the  sale;  treating  it 
as  a  partnership  account.  At  the  date  of  the  winding-up 
order  two  of  the  fixed  instalments  were  over  due,  but  the  . 
balance  of  the  partnership  had  not  been  liquidated. 


The  Times  now  claimed  a  sum  of  JG700,  or  thereabouts, 
for  interest,  at  the  rate  of  £5  per  cent.,  upon  the  unpaid 
instalments  and  the  balance  of  the  partnership  account ; 
the  former  from  the  dates  at  which  such  instalments 
respectively  became  due,  and  the  latter  from  the  date  of 
the  winding-up  order. 

(a)     1  H.  &  M.  457. 
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Mr.  Westlake,  for  the  claim  : — 

If,  supposing  there  had  been  no  winding  up,  interest 
would  have  been  payable,  then  it  must  be  paid  in  the 
winding  up  :  Terrel  v.  Hutton  (a).  But  here  each  instal- 
ment was  due  at  a  time  certain,  and  therefore,  had  an 
action  been  brouglit,  the  jury  might  have  given  interest 
in  the  shape  of  damages,  and  this  Court  does  the  same : 
Hyde  v.  Price  {b). 

A  creditor,  whose  debt  does  not  carry  interest,  can  get 
interest  at  ^£4  per  cent. :  Ktiapp  v.  Burnaby  (c). 

Mr.  Dmce,  for  the  oflScial  manager : — 

The  Court  has  no  jurisdiction  to  give  interest  in  a 
windmg-up  case :  Re  Hatfield  Patent  Cask  Company  (cZ). 
The  debt  here  is  a  simple  contract  debt  not  carrying 
interest. 

Mr.  WestlakCy  in  reply : — 

The  question  in  that  case  turned  on  the  use  of  the 
word  "  debt.'*  In  this  case  it  is,  what  is  the  interpreta- 
tion of  the  word  "  creditor  '*  in  the  Winding-up  Act  of 
1848? 


1864. 

Rk  State  Fibb 
Insurance 
Company. 

Assurance 

Company's 

Case. 

Aryument. 


Vice-Chancelloe  Sir  W.  Page  Wood  : — 


Judgment, 


The  principle  of  the  Lord  Chancellor  s  decision  in  the 
similar  case  before  him  {d)  is,  that  when  no  interest  can 
be  recovered  at  law,  the  debt  does  not  carry  interest  iu 


(a)  4  H. 

{b)  8  Sim.  578 


L.  Cas.  1091. 


(c)  9  W.  R.  765. 
{d)  11  \V.  R.  971. 
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1864.  this  Court,  and  that  there  is  no  diflFerence  in  this  respect 

Ri  Stats  Firb  between  a  winding-up  order  and  a  decree. 

Insuranob 


COMPANT. 
TlUBB 

assuranob 

Company's 

Cask. 

Judgment, 


In  the  present  case  a  jury  would  unquestionably  have 
given  interest  after  the  rate  of  £6  per  cent.,  and  by  the 
Act  the  Court  is  to  refer  it  to  the  Master  to  ascertain  the 
debts,  without  putting  the  creditors  to  bring  actions ;  and 
a  creditor  is  by  the  interpretation  clause  defined  to  be 
**  a  person  having  any  debt  or  demand  enforceable  against 
any  company  in  any  court  of  law  or  equity,  or  for  non- 
payment or  non-satisfaction  of  which  damages  can  be 
recovered,"  a  definition  which  imquestionably  includes 
these  claimants.  But  in  fixing  the  amount  of  the  debts 
the  Court  would  follow  the  rule  which  would  have  pre- 
vailed at  law  if  the  creditor  had  been  put  to  his  action. 


It  is  clear  that  the  Court  can  raise  money  under  the 
winding-up  order  to  pay  the  debts  and  liabilities  of  the 
Company.  This  is  clearly  a  liability,  as  there  could  be 
no  possible  defence  to  an  action  for  the  amount;  and 
therefore  the  case  is  distinguishable  from  the  case  Jbefore 
the  Lord  Chancellor,  and  I  must  make  an  order  for  the 
allowance  of  interest  on  the  instalments  of  the  fixed 
purchase-money,  at  the  rate  of  £5  per  cent.,  from  the 
respective  dates  at  which  each  instalment  became  due. 

There  can  be  no  interest  upon  the  unliquidated  balance 
of  the  partnership  account. 
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DAW  V.  ELEY.  1865. 

TJune  5th. 
HE  Bill  stated  a  patent  dated  2nd  September,  1861,      riendhig— 

and   granted  in    the    usual    terms  to  Francis  Eugene     Exceptii/M— 

Schneider^  for  "  Improvements  in  cartridges  for  breech-       l>^cov€ry,  ^ 

loading  firearms,"  and  that  on  the  26th  day  of  August,  1861,  ^  patent  caae,"* 

by  an  instrument  in  the  French  form  duly  registered  at  ^^*^|xv 

Pam,  Schneider  transferred  two-thirds  of  the  interest  in  invention  is  do- 

1  •  •  •  1      -FA"!   •     •  rt»         11         -1      1-fct   •     •  «•  niod  by  the  an« 

his  patent  mvention  to  the  Plaintin,  and  that  the  Plaintin  s^^,  has  no 
had  been  duly  registered  as  equitable  assignee  of  the  5^*o£*Uiepar^ 

patent.  ticulan  on 

which  the  De- 
fendant relieB  at 
The  Bill  then  set  forth  certain  passages  in  the  specifi-  shewing  a  uaer 

oz  the  Miifig 

cation,  whereby  the  nature  of  the  invention  was  described  patented  prior 

by  reference  to  certain  numbered  figures,  and  then  the  ^^  patent.  ^ 
specification  concluded  with  a  number  of  claims,  whereof 
the  first  was,  *'  the  manufacture  of  cartridges  described 
with  reference  to  figures  1,  2,  and  1*,  and  also  the  manu- 
facture of  cartridges  described  with  reference  to  figures 
3,  4,  and  3*." 

The  Bill  then  stated  that  the  Defendant  Charles  Eley 
had  frequently,  in  the  year  1862  and  subsequently,  tried 
to  purchase  the  patent,  but  that  the  Plaintiff  had  refused 
to  sell  it  to  him;  that  the  said  Defendant  had  ''fully 
recognised  the  novelty  of  the  invention ;  *'  that  the  inven- 
tion was  "  generally  recognised  and  allowed  to  be  a  valid 
and  novel  invention  in  the  trade,  both  in  England  and 
abroad." 

It  then  stated  that  on  the  28rd  February,  1864, 
the  Plaintiff  discovered  that  the  Defendants  wAe 
infringing  the  patent,  and  that  they  claimed  a  right  to  do 
80  on  the  ground  that  they  "had  made  and  sold,  in 
several  instances,  the  central  fire  cartridges  many  years 


ElE7. 

Statement, 
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prior  to  the  date  of  the  patent ; "  and  charged  that  the 
cartridges  so  sold  were  cartridges  known  as  Pottet's^  and 
were  essentially  different  from  the  patent  cartridges,  and 
that  the  Defendants  had  sold  large  numbers  of  the 
patent  cartridges,  and  had  made  considerable  profits 
therefrom  for  which  they  ought  to  account. 

The  5th  interrogatory  was  one  requiring  the  Defen- 
dants to  set  forth  a  description  of  all  machines  similar  to 
the  Plaintiff's  made  or  used  by  them  prior  to  the  date  of 
the  patent. 

The  6th  interrogatory  required  the  Defendants  to  set 
forth  "  the  date,  or  respective  dates,  on  which,  and  the 
person  or  persons  to  whom,  any  cartridges,  similar  to 
those  described  in  the  specification,  were  supplied  and 
sold,  and  the  price  or  prices  charged  therefor,  and  the 
name  or  names  of  the  person  or  persons  to  whom  they 
had  sold  or  supplied  any  breech-loading  cartridges  from 
the  1st  day  of  January,  1855,  down  to  the  present 
time." 

By  the  8th  interrogatory  they  were  required  to  state  the 
size  or  sizes  of  the  wire  used  by  them  in  the  manufacture 
of  the  gudgeons  or  anvils  of  their  breech-loading  car- 
tridges, and  the  names  of  the  persons  from  whom,  and  the 
places  from  which,  they  had  purchased  such  wire  for  or  in 
connection  with  the  cartridges  made  by  them  from  the 
month  of  January,  1855,  to  the  present  time. 

The  Answer  stated,  that  the  Defendants'  firm  had  been 
for  the  last  ten  years  actively  employed  in  the  manufac- 
ture of  cartridges  for  breech-loading  guns,  and  had  a 
considerable  trade  therein,  and  that  they  had  manufactured 
and  sold  for  the  last  seven  years  and  upwards  cartridges 
similar  in  all  respects  to  the  cartridges  described  in  the 
specification  by  reference  to  the  figures  3,  4,  and  3*.     It 
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denied  the  novelty  of  the  invention,  and  that  the  Defen- 
dants, or  any  of  them,  had  ever  recognised  such  novelty. 

The  only  answer  given  to  the  5th  interrogatory  was  a 
statement  that  a  machine  similar  to  that  described  in  the 
specification  was  an  old  machine,  which  had  been  in  use 
in  England  long  before  the  4th  September,  1861,  and 
that  they  had  had  such  a  machine  in  use  on  their 
premises  ten  years  ago,  but  had  since,  and  before  the  4th 
September,  1861,  taken  down  the  same  and  substituted 
improved  and  more  suitable  machinery  for  the  same 
objects. 

In  answer  to  the  Cth  interrogatory  they  traversed  the 
validity  of  the  patent,  and  stated  that  they  had  sold  to 
Mr.  Lancaster  a  number  of  Pottefs  cartridges  in  1857 
and  1858,  and  had,  at  his  suggestion,  made  some  varia- 
tions therein  (bringing  the  cartridges  to  something  very 
like  the  patent  cartridges)  in  the  year  1857,  and  had 
sold  him  several  such  modified  cartridges.  And  they 
submitted  that  the  Plaintiflf  was  not  entitled  to  a  dis- 
covery in  the  terms  of  the  said  6th  interrogatory. 

They  similarly  submitted  in  effect  that  they  were  not 
bound  to  answer  the  8th  interrogatory. 

The  Plaintiff  excepted. 
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Mr.  Roll,  Q.C.,  and  Mr.  Boyle,  for  the  Plaintiff:—  Argummi. 

The  question  is  simply  whether  we  are  or  not  entitled 
to  discovery  before  the  validity  of  the  patent  has  been 
established. 

The  5th  interrogatory,  which  is  the  subject  of  the  Ist 


ArgumerU. 
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1865.  exception,  requires  them  to  set  forth  whether  they  haye 
made  or  used  machines  similar  to  ours  hefore  the  date  of 
the  patent.  We  are  entitled  to  know  this,  because  the 
answer  alleges  that  our  machines  are  old,  and  we  must 
know  how  to  frame  our  objections  on  this  head. 

Then,  as  to  the  2nd  exception,  they  admit  that  they  have 
used  cartridges  identical  with  ours  for  years,  and  then 
only  answering  as  to  grooves,  not  also  as  to  cut  anvils, 
they  conclude  with  a  traverse  "  save  as  aforesaid/' 

[The  Vioe-Chanoellob. — ^What  they  have  sold  before 
the  date  of  the  patent  is  their  case,  not  your  case.] 

Mr.  Roll, — We  will  show  that  it  is  ours.  This  dis- 
covery is  necessary  for  the  purpose  of  getting  at  the 
evidence  of  infringement,  which  we  are  entitled  to  get  at 
once. 

The  case  made  by  the  Bill  is  simply  that  of  a  patent 
dated  in  1861,  and  used  till  just  before  the  filing  of  the 
Bill  without  any  infringement,  accompanied  by  offers  on 
the  part  of  the  Defendants  to  purchase  the  patent. 

[The  Vice-Chancellor. — What  right  have  you  to 
know  what  prior  user  they  rely  on,  that  is,  to  ask  them 
what  evidence  they  mean  to  use  ?  j 

Mr.  Boyle. — It  is  very  important  to  obtain  this  dis- 
covery, in  order  that  we  may  know  how  to  shape  our 
objections.  The  Patent  Law  Amendment  Act  requires 
us  to  state  time  and  place. 


[The  Vice-Chancellor. — In  the  objections,  b(it  not  at 
this  stage.] 


"N 
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Mr.  Boyle. — We  are  entitled  to  learn  whether  it  is 
worth  our  while  to  go  on  or  not. 

Then,  as  to  the  Srd  exception,  there  is  no  attempt 
even  to  answer  it.  But  if  we  knew  where  they  got  their 
wire,  and  what  wire  they  used,  we  would  be  in  a  position 
to  test  the  truth  of  their  statements  as  to  prior  user ;  and 
we  are  entitled  to  this  evidence  to  rebut  the  case  they 
attempt  to  make  on  the  other  parts  of  the  Bill. 

Mr.  WiUcock,  Q.C.,  and  Mr.  Langley,  for  the  Defen- 
dants, were  not  called  on. 
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Argument, 


Vice-chancellor  Sir  W.  Page  Wood: — 

There  is  nothing  substantial  in  these  objections. 

Looking  at  what  is  stated  in  the  Bill,  the  question  is, 
in  fact:  Did  the  Defendants,  previously  to  September, 
1861,  use  any  machines  of  the  specified  construction? 
The  Defendants  set  forth  that  they  have  used  a  machine 
somewhat  similar,  which  they  discontinued  before  the 
date  of  the  patent. 

Is  the  Defendant  in  a  patent  case  obliged  to  set  out 
all  the  machines  he  has  used  before  the  date  of  the 
patent  ?  The  discovery  is  either  wholly  immaterial  "to 
the  issue,  or  else  it  is  a  defence  for  want  of  novelty. 

The  2nd  exception  stands  on  very  much  the  same 
ground.  The  question  is  as  follows :  [His  Honour  read 
the  6th  interrogatory.] 


Judgment 
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^^j^  A  person  cornea  here  with  a  patent  dated  in   1861, 

and  he  says — "  Tell  me  the  names  of  every  person  you 
have  dealt  with  and  the  goods  you  have  sold  for  six  years 
^  T~.  or  so  next  before  the  date  of  my  patent."  That  is  a 
mere  fishing  question,  to  help  the  Plaintiff  to  get  at  the 
Defendants'  witnesses  and  see  what  he  can  make  of 
them. 

The  Defendants  say  they  made,  in  or  before  1857,  car- 
tridges similar  to  those  specified  (and  refer  particularly 
to  the  specification),  and  they  claim  the  right  to  continue 
to  do  so,  unless  and  until  the  Plaintiff  shall  have  esta- 
blished the  validity  of  his  patent ;  and  then  they  describe 
the  modification  introduced  at  Mr.  Lancaster's  suggestion 
in  1857,  and  conclude  with  a  general  traverse  "  save  as 
aforesaid."  That  is  to  say,  they  say  "  there  was  a  general 
similarity,  and  we  take  the  articles  therefore  to  have 
been  in  effect  the  same,  and  we  decline  to  give  you  the 
particulars  of  our  trade.'* 

This  seems  to  me  to  come  to  just  the  same  dilemma 
as  before. 

Are  you  entitled  to  ask  them  the  names  of  the  witnesses 
which  they  intend  to  produce  to  establish  their  case  ?  The 
only  excuse  for  asking  the  question  is,  that,  if  they  say  they 
sold  the  thing,  you  may  get  evidence  that  the  things  are 
not  similar ;  it  would  be  for  you  to  do  that  when  they  pro- 
duce evidence  in  support  of  their  case :  that  does  not 
entitle  you  to  ask  them  to  furnish  you  with  the  names 
of  their  witnesses.  And  there  is  no  valid  distinction  be- 
tween that  question  and  the  interrogatory  which  has  not 
been  answered  in  this  case. 

The  3rd  exception  is  out  of  all  rule.  In  the  Bill  there 
is  no  statement  authorizing  the  Plaintiff  to  ask  it.     "  In 
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my  patent,"  says  the  PlaintiflF,  "  I  have  wire  of  a  particular  1864. 

kind.     If  I  know  from  you  what  wire  you  use,  and  from  daw 

whom  you  buy  your  wire,  I  may  be  able  to  fish  out  some-  ^^^^^ 

thing  which  will  help  me."  Mr.  Boyle  put  the  case  truly 
enough  when  he  said,  "  I  shall  know  whether  to  go  on 
with  the  cause  or  not ;"  but  the  PlaintiflF  has  no  right  to 
inquire  into  the  Defendant's  case  with  intent  merely  to 
get  at  an  answer  to  the  question,  "  How  are  you  prepared 
to  prove  your 'case  ?'' 

I  must  therefore  overrule  all  these  exceptions,  with 
costs. 


!i 


': 
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PRINCIPAL   MATTERS. 


ABATEMENT. 
See  Praoticb,  7. 

ACCOUNTANTS'  REPOETS. 
See  Praoticb,  1. 

ADEMPTION. 

By  a  marriage  settlement,  the 
father  of  the  intended  wife  cove- 
nanted to  pay  £10,000  to  trustees 
upon  trusts  for  the  wife  and  hus- 
band for  life,  then  for  the  children, 
then  to  the  wife  if  surviving,  or  if 
not  surviving,  as  she  should  appoint 
by  will,  and  in  default  to  her  next 
of  kin. 

After  a  lapse  of  fifteen  years  (the 
lady  then  having  had  no  children) 
the  father  made  his  will,  and  gave 
his  residue,  after  payment  of  debts, 
in  moieties  to  his  two  daughters, 
the  grants  being  in  each  case  to  the 
daughter  for  life  for  her  separate 
nse,  remainder  if  the  husband  sur- 
vived, as  she  should  appoint  by  will 
(excluding  the  husband) ;  and  if  the 
wife  survived,  then  as  she  should 
appoint  generally,  with  cross  re- 
mainders between   the   daughters. 


and   an   ultimate  limitation  to  a 
nephew. 

ffeldt  that  there  were  no  sufficient 
differences  between  the  provisions  of 
the  settlement  and  will  to  rebut  the 
presumption  against  double  por- 
tions, and  that  the  daughter  could 
not  take  her  share  of  residue  with- 
out deducting  therefrom  the  £10,000 
payable  to  her  trustees,  Coventry  v. 
Chichester^  149 

ADMINISTRATION. 

See  Appropriation  OF  Payments,  1. 
Pleading,  7, 
Peactice,  4,  8. 

ADMINISTRATOB. 
See  Practice,  11. 

ADVANCEMENT. 

1.  Where  by  the  custom  of  a 
manor  copyholds  were  held  for  lives 
successive  (the  legal  tenancy  being 
in  the  cestui  que  vie),  the  insertion, 
by  the  beneficial  owner  of  such 
copyholds,  of  the  name  of  the  ille- 
gitimate son  of  his  daughter  af 
cestui  que  vie  thereof,  held  not  to 

Zb 
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APPROPRIATION. 


be  of  itself  snfficient  to  raise  a  pre- 
sumption that  such  copyholds  were 
intended  to  be  given  to  such  grand- 
child by  way  of  advancement,  al- 
though such  grandchild  and  his 
mother  were  at  the  time  of  the 
transaction  inmates  of  the  grand- 
father's house  and  maintained  by 
him,  and  although  the  grandchild 
continued  to  be  so  maintained  after 
the  marriage  of  his  parents,  which 
took  place  shortly  after  the  said 
transaction.     Tucker  v.  Burrow^  515 

2.  When  a  father,  having  power 
to  appoint  to  a  child  out  of  a  por- 
tion fund,  himself  advances  the 
money,  the  presumption  is  that  he 
does  so  for  the  benefit  of  the 
children  interested  in  the  portion 
fund,  and  not  for  his  own  benefit  or 
that  of  the  estate.  But  this  pre- 
sumption may  be  rebutted  by  evi- 
dence of  a  different  intention  ;  as, 
for  example,  that  the  advance  was 
made  in  substitution  for  an  appoint- 
ment out  of  the  portion  fund  for 
the  purpose  of  giving  a  sum  in  cash 
in  lieu  of  a  mere  charge. 

All  the  contemporary  circum- 
stances are  admissible  in  evidence 
of  such  intention,  but  subsequent 
declarations  are  not  admissible. 
F&rd  V.  Tynk  (2),  324 

See  Husband  and  Wife,  1. 

AGREEMENT. 

See  Award,  1. 

Lessor  and  Lessee,  2. 
Vendor  and  Purchaser,  1. 

AMALGAMATION. 
See  Company,  5,  6. 

AMENDMENT. 
See  Practice,  3,  11. 

ANNUITY. 

Bales  of  annuities  charged  on  a 
reversion  and  other  property  sup- 
ported on  evidence  of  auctioneers 


and  others  in  opposition  to  calcula- 
tions of  certain  actuaries. 

A  clause  giving  interest  on  arrears 
of  the  annuity  held  not  objection- 
able. 

A  grantee  of  an  annuity  obtained 
a  decree  directing  accounts,*  and  au- 
thorising a  receiver  to  keep  down 
arrears,  the  costs  of  the  annuitant 
to  be  aijded  to  his  security.  Subse- 
quently, the  grantor  filed  a  bill  to 
have  the  annuity  deed  treated  only 
as  security  for  the  money  advanced 
and  interest,  on  the  ground  that  the 
purchase  was  from  a  reversioner  at 
under-value  :  Held,  that  this  could 
not  be  done  without  a  bill  of  review. 
Tynte  v,  Hodge^   Tynte  v.  Beavan, 

287 
See  Divorce,  1. 

Will,  6. 

ANSWER. 
See  Practice,  17. 

APPOINTMENT. 
See  Power,  2. 

APPORTIONMENT. 
See  Appropriation  of  Payments,  2. 

APPROPRIATION  OP  PAY- 
MENTS. 

1.  A.,  B.,  and  C.  jointly  incurred 
a  debt ;  after  the  death  of  A.,  the 
account  was  continued  by  B.  and  C, 
and  further  debt  incurred.  Leave 
had  been  given  to  prove  the  whole 
debt  against  each  of  the  estates  of 
B.  and  C,  and  the  earlier  debt 
against  the  estate  of  A.,  and  divi- 
dends were  received  from  all  three 
estates  to  an  amount  exceeding  in 
the  aggregate  the  debt  proved 
against  A.*s  estate.  No  special  ap- 
propriation was  made  on  the  receipt - 
of  these  dividends. 

Heldy  that  A.'8  estate  had  no 
right  to  have  the  dividends  from 
the  estates  of  B.  and  C.  wholly  or 
rateably  appropriated  to  the  earlier 
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debt^  and  that  the  creditors  were  at 
liberty  to  avail  themselves  of  the 
proof  against  A.'s  estate  until  either 
the  whole  debt  was  paid  or  A/s 
estate  had  contributed  the  full 
amount  'of  the  proof  against  it 
Denison  v.  Avison,  647 

2.  A  railway  contractor,  employed 
to  construct  the  lines  of  several  rail- 
way companies,  all  fonning  part  of 
tiie  same  railway  system,  employed 
an  engineer,  and  paid  him  various 
sums,  generally,  on  account.  These 
payments  were  mostly  made  with 
moneys  advanced  by  the  Plaintiff 
Company  to  the  contractor  for  the 
specific  purpose  of  discharging  their 
debt  to  the  engineer,  and  the  suras 
BO  advanced  and  paid  were  sufficient 
to  pay  the  whole  of  that  debt.  He, 
however,  claimed  to  appropriate  the 
payments  to  the  debts  due  from  the 
other  Companies,  and  brought  an 
action  against  the  Plaintiff  Com- 
pany for  their  whole  debt.  A  Bill 
agamst  the  engineer,  the  contractor, 
and  the  other  Companies,  for  a  de- 
claration that  the  engineer  was  not 
at  liberty  so  to  appropiiate  the  pay- 
ments made  to  him;  for  an  accounnt; 
an  apportionment  (if  necessary)  of 
the  sums  paid  between  the  several 
Companies  ;  and  an  injunction 
against  the  action  ;  is  ('emurrable, 
as  the  question  of  appropriation 
might  have  been  raised  at  cx)mmon 
law  ;  and  multifarious,  as  the  other 
Companies  are  not  properly  parties 
to  a  suit  between  the  Company  and 
its  employes.  Tits  AberysUvith  and 
Welsh  Coast  Railway  GomjHxny  v. 
Pi&rcyy  713 

ATTORNEYS'  ACT. 

A  solicitor  is  entitled,  under  23 
&  24  Vict.  c.  127,  to  a  charge  upon 
property  recovered  or  preserved,  for 
his  costs  of  the  litigation  by  which 
it  is  recovered  or  preserved,  irre- 
spective of  his  client's  interest  in 
the  property,  and  although  it  turns 
out  that  the  latter  has  not  and  never 


had  any  interest  therein.  Bailey  y. 
Birchali,  Barnes  v.  Ratcliffe^  Bailey 
V.  Ratcliffe,  371 

AWARD. 

1.  Although  a  Court  of  Equity 
will  not  make  a  decree  for  the  spe- 
cific performance  of  an  agreement 
to  repair  a  railway  simpliciter,  it 
will  do  so,  if  the  agreement  forms  a 
collateral  part  only  of  a  larger  agree- 
ment, and  the  relation  of  lessee  and 
lessor  has  been  created  between  the 
parties.    Blackett  v.  BateSy         270 

2.  Where  in  an  award  it  is  directed 
that  an  act  shall  be  done  within  a 
limited  time,  which  is  less  than  the 
time  within  which  a  motion  may 
be  made  to  set  aside  the  award,  the 
party  directed  to  do  such  act  need 
not  do  it  until  the  expiration  of  a 
reasonable  time  after  he  has  ob- 
tained judgment  on  such  a  motion. 

This  Court  has  jurisdiction  to 
entertain  a  suit  for  the  specific  per- 
formance of  an  award,  although 
the  submission  has  been  made  a 
rule  of  a  Court  of  Law.  It  is  no 
defence  to  such  a  suit  that  the 
plaintiff  has  ineffectually  endea- 
voured to  set  aside  the  award  on 
motion. 

Where  an  award  directs  a  lease  to 
be  made  conttiining  certain  specific 
covenants,  and  it  is  alleged  on  the 
part  of  the  defendant  that  the 
plaintiff  has  acted  in  contravention 
of  the  tenns  of  the  covenants  since 
the  date  of  the  award,  the  Court 
will,  if  the  case  be  at  all  doubtful, 
order  the  lease  to  be  antedated,  so 
as  to  enable  the  defendant  to  rely 
on  the  alleged  breaches  at  law. 
Blackett  v.  Bales,  610 

BANKRUPT. 

1.  Trustees  were  directed  to  raise 
out  of  real  estate  by  sale,  mortgage, 
or  otherwise,  £2000  for  portions  to 
be  paid  to  younger  children.  Be- 
fore the  portions  were  raised  or  pay- 
able, one  of  the  younger  children 
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created  an  incnmbrance  on  his 
share,  of  which  notice  was  not 
given  to  the  trustees  nntil  after  his 
bankruptcy.  Held,  that  the  inte- 
rest of  the  bankrupt  was  not  of 
the  nature  of  realty  so  as  to  exempt 
it  from  the  doctrine  of  notice,  and 
that  the  share  passed  to  the  assig- 
nees in  bankruptcy,  as  in  the  order 
and  disposition  of  the  bankrupt. 
Re  Hughes'  Trusts,  89 

2.  Although  a  mortgage  given 
on  the  eve  of  bankruptcy  to  secure 
an  antecedent  debt  is  not  void  as  a 
fraudulent  preference  if  made  under 
pressure  ;  yet  if  the  result  of  the 
mortgagee's  entering  into  posses- 
sion would  be  immediately  to  ren- 
der it  impossible  for  the  mortgagor 
to  carry  on  business,  it  is  an  act  of 
bankruptcy  as  being  "an  assign- 
ment of  the  mortgagor's  solvency." 

It  makes  no  difference  in  the 
application  of  this  rule  that  the 
mortgagor  was  liable  as  surety  only, 
if  it  be  clear  from  the  surrounding 
circumstances  that  the  principals 
were  known  by  him  to  be  unable  to 
pay. 

Semble, — It  is  immaterial  whether 
the  debt  for  which  the  mortgage  is 
given  was  or  not  recoverable  at  law 
at  the  time.     Ooodricke  v.  Taylor, 

380 
See  Pleadikg,  5. 

Trust  and  Trustee,  1. 

BILL  OP  REVIEW. 

See  Annuity. 

BRIEFS  OF  COUNSEL. 
See  Practice,  1,  19. 

CAIRNS'  ACT. 
See  Vendor  and  Purchaser,  1. 

CHARGE— MERGER  OF. 

iSwWlLL,  9. 

CHARITY. 
The  Court  will  not  approve  of 


the  purchase  of  land  by  trustees  for 
a  charity  under  very  special  condi- 
tions of  sale,  but  will  order  a  gene- 
ral reference  as  to  title,  with  liberty 
to  apply  to  the  Judge  in  Chambers 
for  leave  to  waive  any  particular 
requisitions. 

On  a  petition  for  re-investment 
of  several  unequal  sums  of  money 
paid  into  Court  under  the  Lands 
Clauses  Act  by  a  variety  of  different 
bodies,  the  mere  inequality  of  such 
sums,  however  great,  is  not  a 
ground  for  departing  from  the  rule 
as  to  the  apportionment  of  costs 
laid  down  in  the  Bishop  of  London* s 
case ;  nor  yet  that  only  a  portion  of 
the  fiind  paid  in  by  any  particular 
company  is  proposed  to  be  taken  for 
investment. 

Semhle, — This  rule  will  only  be 
departed  from  in  cases  of  "  oppres- 
sion" :  for  instance,  where  a  par- 
ticular company  has  been  brought 
frequently  before  the  Court  for  the 
investment  of  small  instalments. 
Ex  parte  The  Governors  of  Christ s 
Hospital,  166 

CLASS. 
&dWlLL,  1. 

COLLISION. 
See  SmppiNa. 

COMPANY. 

1.  A  prohibition  in  the  Com- 
pany's articles  against  a  director's 
voting  in  respect  of  any  matter  in 
which  he  has  an  interest,  does  not 
preclude  him  from  voting  as  a  share- 
holder at  a  general  meeting,  in  re- 
spect of  any  such  matter. 

A  bill  in  the  name  of  a  Company 
ordered  to  be  taken  off  the  file,  un- 
der the  circumstances ;  it  having 
been  disapproved  by  a  majority  of  the 
members  of  the  Company ;  although 
its  object  was  to  set  aside  an  alleged 
fraudulent  acquisition  of  shares  by 
a  member  whose  votes  in  respect  of 
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those  very  shares  were  necessary  to 
be  counted  in  order  to  obtain  a  ma- 
jority against  the  bill.  East  Pant 
Du  United  Lead  Mining  Company 
(Limited)  y.  Mem/weather^         264 

2.  The  creditors  of  an  insolvent 
Company  are  entitled  to  a  Winding- 
up  Order,  even  though  there  may, 
by  reason  of  prior  claims,  be  no 
assets  coming  to  them,  on  the  prin- 
ciple that  the  concern  is  virtually 
theirs,  and  that  they  ought  to  have 
the  control  of  the  management.  JRs 
Isle  of  Wight  Ferry  Company,     597 

3.  This  Court  will  not  interfere 
to  prevent  the  Directors  of  a  Li- 
mited Company  from  commencing 
business  on  the  ground  that  all  the 
nominal  capital  has  not  been  sub- 
scribed for ;  nor  on  the  ground  that 
the  business  actually  commenced  is 
on  a  much  smaller  scale  than  that 
contemplated  by  the  prospectus. 

But  a  payment  of  interest  to  the 
shareholders  before  any  profits  had 
been  realized,  out  of  capital,  or  bor- 
rowed monies,  even  though  made  in 
pursuance  of  a  resolution  at  a  gene- 
ral meeting,  is  ultra  vires,  and  will 
be  restrained  by  injunction,  as  being 
in  effect  a  lessening  of  the  capital  to 
the  prejudice  of  creditors.  Mac- 
dovgall  v.  Jersey  Imperial  Hotel  Co,, 
Limited,  528 

4.  A  motion  for  the  rectification 
of  the  register  of  a  Joint-Stock  Com- 
pany under  the  25  &  26  Vict.  c.  89, 
8.  35,  is  not  irregular  merely  on  the 
ground  that  an  order  has  been  made 
for  winding-up  the  Company. 

But  where  thei*e  are  a  number  of 
persons  in  a  similar  situation  and 
the  official  liquidator  has  taken  pro- 
per steps  for  having  the  Question 
adjudicated  upon  once  for  all,  so  as 
to  rule  all  the  cases,  the  Court  will 
not  entertain  a  separate  application 
on  the  part  of  one  of  such  persons, 
but  will  adjourn  the  motion  to  come 
on  with  the  other  similar  cases.  Be 
The  Scottish  Universal  Finance  Bank. 
Breckenridge's  Case,  642 


5.  No  shareholder  of  a  Company 
which  is  in  course  of  voluntary 
liquidation  is  bound,  in  the  ab- 
sence of  express  assent  on  his  part, 
to  accept  shares  in  any  other  com- 

Cy,  although  the  liquidators  may 
e  agreed  that  such  shall  be 
taken,  and  such  agreement  may 
have  been  duly  confirmed  by  a 
meeting  of  the  shareholders  in  man- 
ner prescribed  by  the  Companies 
Act,  1862  (s.  161).  But  if  he  do 
not  express  his  dissent  from  such 
agreement  in  the  manner  and  within 
the  time  specified  in  that  section,  he 
can  get  no  other  consideration  for 
his  shares,  and  must  submit  to  lose 
them  utterly  if  he  refuse  to  accept 
the  new  shares. 

General  powers  of  amalgamation 
given  to  the  directors  in  the  articles 
of  association  do  not  authorise  them 
to  bind  non-assenting  shareholders 
to  accept  the  new  shares. 

Semite, — ^No  power  which  could 
be  given  to  director,  short  of  ex- 
press words  to  that  effect,  would 
enable  them  to  do  so. 

On  application  under  the  35th 
section  of  the  Companies  Act,  1862, 
the  name  of  a  shareholder  of  the 
original  company  ordered  to  be 
struck  off  the  register  of  a  new  com- 
pany with  which  an  amalgamation 
had  been  negotiated.  In  re  The 
Bank  of  Hindustan,  China,  and 
Japan  {Limited).    Higgs's  Case, 

657 

6.  After  the  name  of  a  person  has 
been  wrongfully  placed  upon  the  re- 
gister of  any  Company,  it  is  not  in 
the  power  of  the  directors,  by  sim- 
ply removing  his  name  from  the  re- 
gister, effectually  to  indemnify  him 
against  liability  arising  from  such 
wrongful  insertion  of  his  name  ;  if 
they  desire  to  do  so,  they  must  ap- 
ply to  the  Court  for  the  purpose, 
and  if  they  neglect  so  to  do,  the 
Shareholder  may  himself  apply,  not- 
withstanding that  his  name  has 
been  in  fact  removed.    In  re   The 
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Bank  of  Hindustan,   Jkc.    Martin's 
Case,  669 

7.  An  agreement  for  a  lease  of 
certain  premises  containing  a  sti- 
pulation that  the  lessees  should  exe- 
cute certain  building  works,  and  that 
the  lessors  should  advance  £1000  on 
mortgage  to  a  limited  Company,  was 
executed  by  the  Directors  and  Se- 
cretary of  the  Company  as  lessees. 

The  £1000  was  advanced,  and  the 
lessor  (the  PlaintiflF^  had  in  corre- 
spondence treated  tne  Company  as 
liable  to  perform  the  stipulations  of 
the  agreement,  and  evidence  was 
given  that  the  Directors  and  Secre- 
tary were  trustees  of  the  benefit  of 
the  agreement  for  the  Company. 

ffeld,  nevertheless,  that  the  Di- 
rectors and  Secretary  who  signed 
the  agreement  were  personally  liable, 
and  decree  made  lor  specific  per- 
formance of  the  agreement  to  take 
a  lease  ;  but  specific  performance  of 
the  building  stipulations  refused, 
and  an  inquiry  as  to  damages  grantea 
in  respect  thereof.    Kay  v.  Johnson, 

118 
See  Insurance. 

Railway  Company, 

COMPANIES  ACT,  1862. 

8.  35,  see  Company,  4,  5,  6. 
R.  161,  see  Company,  5. 

COMPETIXG  SUITS. 

See  Practice,  8. 

CONDITION. 

Testatrix  appointed  an  estate  to 
her  husband  for  life,  remainder  to 
trustees  upon  trust  for  her  daugh- 
ters, subiect  to  a  proviso  that  her 
son  should  be  at  liberty  to  purchase 
tlio  estate  for  £8000  on  giving  no- 
tice within  twelve  months  after  the 
husband's  death,  the  right  of  pre- 
emption to  determine  if  the  notice 
Were  not  given  within  that  time  ; 
and  she  limited  the  £8000  on  trusts 


for  the  daughters  and  their  issne : 
Held,  that  the  condition  must  be 
read  as  meaning  within  twelve 
months  after  the  estate  came  to  the 
trustees,  and  that  a  notice  given 
within  twelve  months  of  testatrix's 
death,  though  two  years  after  the 
death  of  her  husband,  was  sufficient 
to  entitle  the  son  to  the  option  of 
purchase.  Evans  v.  Stratford,  142 
See  Restraint  of  Mabbiaob. 
Will,  7. 

CONSOLIDATION  OP  MORT- 
GAGES. 

See  Mortgagor  and  MoBTaAOBE,  2. 

COPYHOLD. 
See  Advancement,  1. 

COSTS. 

See  Attorneys'  Act. 
Charity. 
Light  and  Air. 

Mortgagor  and  Mortgagee,  5. 
Practice,  2,  12,  13,  14,  16. 

COVENANT. 

A  covenant  by  a  purchaser  of  land, 
not  naming  assigns,  that  no  building 
on  the  land  should  be  used  for  the 
sale  of  beer, — Held,  not  to  run  vfith 
the  land. 

An  incoming  tenant  from  year  to 
year  was  told  that  the  house  could 
not  be  used  as  a  butcher's  shop, — 
Held  sufficient  to  affect  him  with 
notice  of  a  covenant  against  its  use 
for  the  sale  of  beer,  and  injunction 
granted  accordingly.  Wilson  Y.Hart, 

551 
See  Award,  2. 

CREDITORS'  SUIT. 
See  Practice,  9. 

CROSS-EXAMINATION. 
See  Practice,  15,  18. 

CUSTODY  OF  CHILDREN. 
See  Infant. 


DAMAGES. 
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DAMAGES. 
See  Lessor  and  Lessee,  1. 
Vendor  and  Purchaser,  L 

DEBTOR  AND  CREDITOR. 

It  is  not  so  absolutely  clear  that 
a  debt,  the  subject  of  an  action 
upon  which  Judgment  has  not  been 
recovered,  is  protected  from  Foreign 
Attachment,  as  to  make  it  the  duty 
of  the  Debtor  to  disregard  such  at- 
tachment, and  pay  the  debt,  after 
Judgment,  to  the  Judgment  Credi- 
tor or  his  Assignees. 

A  mere  St^eholder  is  justified, 
if  there  be  the  slightest  doubt  or 
risk  arising  from  conflicting  claims, 
in  calling  upon  the  persons  really 
interested  on  either  side  to  indem- 
nify him  against  such  risk,  and,  if 
they  reftise  or  neglect  to  do  so,  in 
filing  a  Bill  of  Int«:pleader.  Nelson 
T.  Barter,  834 

See  Appropriation  of  Payments, 
1,2. 
Company,  2. 
Practice,  9. 

DE  FACTO  GOVERNMENT. 

See  Foreign  Government. 

DEMURRER. 

See  Appropriation  of  Payments,  2. 
Award,  1. 
Company,  8. 
Pleading,  1,*  6. 

DEPOSITION. 
See  Practice,  15,  20. 

DIRECTORS. ' 
See  Company,  8,  7. 

DISCLAIMER. 
See  Practice,  12,  18,  14. 

DISMISSAL  OF  BILL. 
See  Practice,  3,  7. 


DIVORCE. 

.  Devise  npon  trust  out  of  rents  to 
pay  annuity  to  husband  and  wife 
jointly,  and  a  similar  but  smaller 
annuity  to  survivor,  and  to  accu- 
mulate residue  for  their  children. 

After  a  divorce — Held,  that  the 
husband  was  entitled  to  the  whole 
annuity.    Knox  v.  Wells,  674 

DOCUMENTS,  PRODUCTION 
OF. 

See  Practice,  1, 19. 

EXCESS. 
See  Power,  2. 

EXECUTOR. 

See  Pleading,  7. 
Will,  2,  8. 

EXPECTANT  HEIR. 
See  Annuity. 

EXPLOSION. 
See  Insurance. 

EQUITABLE  INTEREST. 
See  Voluntary  Settlement. 

EVIDENCE. 

See  Advancement,  2. 
Power,  2. 

Practice,  15,  18,  20. 
Will,  4. 

FOREIGN  AFFIDAVIT, 
See  Practice,  20* 

FOREIGN  ATTACHME1(T, 

See  Debtor  and  Creditoil 
Practice,  10. 

FOREIGN  GOVERNMENT. 

Where  a  de  facto  insurrectionary 
Government  raises  funds  by  taxes 
and  contributions . — Held,  that  npon 
its  subjection  the  proceeds  pass  to 
the  re-established  Government,  sub-i* 
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FOEEIGNER. 


INJUNCTION. 


ject  to  such  contracts  as  the  de  facto 
Government  may  have  entered  into. 
United  States  of  America  v.  Prioleau, 

559 
FOREIGNER. 
See  Pleading,  9. 

FORFEITURE. 

See  Will,  7. 

FRAUDS,  STATUTE  OF. 

See  Pleading,  3. 

Vendor  and  Pubchaseb,  1. 

FRAUDULENT  PREFERENCE. 
See  Bankrupt,  2. 

GENERAL  ORDER. 
6  Feb.  ISSl.—See  Practice,  15, 18. 

GOVERNMENT. 
See  Foreign  Government. 

HUSBAND  AND  WIFE. 

1.  An  agreement  for  the  purchase 
of  land  was  entered  into  in  the 
names  of  husband  and  wife,  and  the 
husband  died  before  the  whole  of  the 
purchase-money  had  been  paid.  Ujx)n 
an  inquiry  in  an  administration  suit 
as  to  the  real  property  of  the  hus- 
band : — Held,  that  it  did  not  include 
the  purchased  estate  ;  that  the  pur- 
chase enured  for  the  benefit  of  the 
widow;  and  that  the  unpaid  pur- 
chase-money  was  payable  out  of  the 
husband's  personal  estate. 

A  purchase  by  way  of  advance- 
ment IS  not  within  27  Eliz.  c.  4,  and 
semble,  not  within  18  Eliz.  c.  5. 
Drew  V.  Martirij  130 

2.  Agreement  in  contemplation  of 
marriage,  to  settle  a  money  fond  of 
the  wife's  for  her  separate  use — to 
revert  to  the  husband  if  he  should 
survive. 

Held,  that  the  wife's  reversionary 
interest  in  the  fimd  was  taken  under 
the  agreement,  and  not  as  a  result- 
ing use,  and  that  she  could  not  dis- 


Kse  of  the  fond  under  the  powers  of 
alius'  Act.    Clarke  v.  Oreen^    474 
See  DivoROB. 
Pleading,  1. 
Trust  and  Trustee,  3. 

ILLEGITIMACY. 

Where  a  settlement  was  -made  to 
raise  a  question  of  a  child's  legiti- 
macy, the  Court  declined  to  enter- 
tain a  suit  for  its  execution  where 
the  father  and  mother  were  living, 
and  had  not  concurred  in  the  settle- 
ment or  the  suit,  and  the  goardian 
of  the  child  (an  infant)  disclaimed 
at  tiie  har.    Anonymous^  124 

ILLEGITIMATE  GRAND- 
CHILD. 

See  Advancement,  1. 

ILLUSORY  TRUST. 
See  Illegitihacy. 

IMPOSSIBILITY. 
See  Condition. 

INCIDENTAL  STIPULATIONS. 
See  Specific  Pebformakce,  2. 

INDORSEE. 
See  Marginal  Letter  of  Credit. 

INFANT. 

Principles  on  which  access  to  a 
child  is  granted  or  refosed  to  a 
mother  petitioning  under  the  2  & 
3  Vict.  cap.  54,  discussed.  JRs 
Winscom^  540 

See  Practice,  5. 

INFLAMMABLE  MATERIALS. 
/Sw  Nuisance. 

INJUNCTION. 

See  Awards,  1. 
Light  and  Air. 
Nuisance. 
Railway  Company. 


INSUEANCE. 


LESSOR  AND  LESSEE.    741 


INSURANCE. 

Directors  of  an  insurance  company 
ofiPered  to  pay  losses  caused  by  a 
gunpowder  explosion,  although  their 
policies  contained  an  express  excep- 
tion of  such  losses,  at  the  same  time 
not  admitting  any  legal  liability  to 
do  so.  On  a  bill  by  a  shareholder 
to  restrain  the  payments,  it  appear- 
ing on  the  evidence  that  it  was  usual 
and  advantageous  for  Companies  to 
make  such  payments,  although  not 
strictly  bound  to  do  so  : — HeU^  that 
this  was  a  mode  of  carrying  on  the 
business  with  wliich  the  Court  could 
not  interfere,  and  the  bill  dismissed 
with  costs.  Taunton  v.  Royal  Insu- 
ranee  Company^  135 

INSURANCE  COMPANY. 
See  PLEADma,  4,  5,  8. 

INTEREST  ON  ARREARS. 
iS5«  Annuity. 

INTEREST  ON  LEGACY. 

See  Will,  10. 

INTEREST,  PAYMENT  OF. 
See  Company,  3. 

INTERIM  ORDER. 
See  Railway  Company. 

INTERPLEADER. 
See  Practice,  10. 

ISSUE,  DYING  WITHOUT. 
See  Will,  5. 

JOINT  PURCHASE. 
See  Husband  and  Wipe,  1. 

JOINTURE. 

See  Settlement. 

JURISDICTION. 
See  Illeqitimacy. 


JURISDICTION,   DEFENDANT 
OUT  OF. 

See  Pleading,  9. 
Practice,  5. 

LANDS  CLAUSES  ACT. 

See  Charity. 
Practice,  2. 

LEASE. 

See  Specific  Performance,  1. 
Voluntary  Settlement. 

LEGACY,  INTEREST  ON. 
See  Will,  10. 

LESSOR  AND  LESSEE. 

1.  A.  agreed  to  grant  a  lease  to 
B.,  who  was  to  enter  at  once  and 
expend  money  on  improvements, 
with  a  proviso  that  if  A.  failed 
within  three  months  to  grant  a 
valid  lease,  he  would  repay  to  B. 
the  amomit  of  his  outl^,  and  ftom 
and  after  such  failure  B.  should  be 
at  liberty  to  quit,  and  the  agree- 
ment should  cease  except  as  to  B.'s 
right  to  repayment.  A.  being  un- 
able to  grant  a  lease  for  want  of 
title  :— 

Heldy  that  B.  had  a  lien  on  A.'8 
interest  in  the  premises  for  his  out- 
lay and  costs  of  suit ;  and  decree 
accordingly.    Middleton  v.  Magnay^ 


2.  A  Court  of  Equity  will  not,  in 
the  absence  of  fraud,  entertain  a 
Bill  for  the  Cancellation  of  an 
Agreement  in  writing  relating  to 
land,  although  incapable  of  t^ing 
performed,  except  in  a  case  in  which 
the  existence  of  the  agreement,  if 
suffered  to  remain  in  &e  hands  of 
the  Defendant^  would  operate  as  a 
cloud  on  the  title  {Owillm  v.  Stone, 
U  Yes,  129,  not  followed). 

Under  a  contract  in  writing  for  a 
lease  of  land,  containing  no  words 
showing  an  intention  to  exclude  the 
under  surface  and  mines,  whidi  did 
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LICENSEE. 


MOTION  FOR  DECREE. 


not,  in  fact,  belong  to  the  intended 
lessor,  but  containing  an  agreement 
for  an  absolute  covenant  for  quiet 
enjoyment, — Held^  that  the  lessee 
was  entitled  to  a  lease  according  to 
the  contract,  with  an  un(jualified 
covenant  for  quiet  enjoyment. 
Onions  v.  GoheUy  354 

See  Award,  2. 

COAIPAXY,  7. 

LICENSEE. 
See  Patent,  2. 

LIEN. 
See  Lessor  and  Lessee,  L 

LIFE  -  INTEREST,     DETERMI- 
NATION OF. 

See  Power. 
Settlement. 

LIGHT  AND  AIR. 
The  Court,  though  it  grant  a 
perpetual  injunction  to  restrain  the 
darkening  of  ancient  lights,  will  yet, 
in  a  proper  case,  retain  the  power 
of  sanctioning  any  proper  scheme 
which  may  be  proposed  by  the  de- 
fendant, and  will  for  this  purpose 
give  liberty  to  apply  to  the  Judge 
in  Chambers  with  reference  to  any 
such  scheme  ;  and  will  not  require 
the  payment  of  costs  as  a  condi- 
tion precedent  to  such  application. 
Stokes  V.  Ths  City  Offices  Company, 

650 

LIMIT  OF  LIABILITY. 
See  Shipping,  1. 

LOCO  PARENTIS. 
See  Advancement,  1. 

MALINS'  ACT. 
See  Husband  and  Wife,  2. 

MARGINAL  LETTER  OF  CRE- 
DIT. 

The  indorsee  of  a  marginal  letter  | 


of  credit  not  being  on  the  &ce  of  it 
a  document-credit,  is  not  boundy  in 
the  absence  of  notice,  to  inquire 
whether  the  same  is  being  used  for 
the  purposes  for  which  the  credit 
was  issued.  Maitland  v.  Chartered 
Mercantile  Bank  of  India^  London^ 
and  ChinOy  440 

MARRIED  WOMAN. 
See  Will,  10. 

MARSHALLING. 
See  MoRTOAGOB  and  Mobtgagee,  5. 

MERCHANT    SHIPPING    ACT, 

18C2. 

See  Shipping. 

MERGER. 
See  Will,  9. 

MIDDLESEX  REGISTRY  ACT. 

An  agreement  that  a  deposit  of 
title-deeds  of  lands  in  Middlesex 
shall  be  made  to  secure  the  payment 
of  a  debt,  containing  a  provision 
that  a  legal  mortgage  shall  be  given 
upon  demand,  is  a  document  re- 
quiring registration  under  the  Act. 

Where  two  deeds  are  both  regis- 
tered in  the  Middle^z  Registry  on 
the  same  day  and  at  the  same  hour, 
that  which  is  denoted  by  the  earlier 
number  must  be,  in  the  absence  of 
direct  evidence  to  the  contrary,  pre- 
sumed to  have  been  first  registered. 
Such  priority  of  registration  is,  in 
the  absence  of  notice,  sufficient 
under  the  Act  to  give  priority  of 
charge  to  a  mortgage  posterior  in 
date  to  that  created  by  the  deed  so 
subsequently  registered.  Heve  v. 
Fennell,  170 

MORTGAGE. 
See  Teust  and  Tbustkb,  2. 

MOTION  FOR  DECREE. 
See  PnACTiCEi  15» 
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MORTGAGOR   AND   MORT- 
GAGEE. 

1.  The  title-deeds  of  property 
equitably  charged  by  deed  with  pay- 
ment of  £1000  were  deposited  with 
the  mortgagee's  solicitors,  S.  A  2\ 
The  mortgagor,  who  was  also  a 
client  of  S.  <k  T,,  applied  to  S,  to 
lend  him  the  deeds  to  show  to  the 
agents  of  an  alleged  Railway  Com- 
pany, who,  as  he  said,  desired  to 
take  the  land.  S,,  without  com- 
municating with  his  clients  or  his 
partner,  and,  as  he  alleged,  under 
pressure,  lent  the  deeds,  which  the 
mortgagor  deposited  with  another 
incumbrancer,  D.  The  mortgagor 
died  six  or  seven  months  after  this 
transaction,  and  ultimately  S.  Jc  T. 
paid  off  their  clients,  and  took  a 
transfer  of  the  first  charge.  They 
alleged  that  frequent  applications 
had  been  made  to  the  mortgagor  for 
a  return  of  the  deeds,  but  gave  no 
further  particulars,  and  did  not  state 
whether  any  and  what  answers  were 
received. 

Held, — that  the  equitable  mort- 
gage of  D,  took  priority  over  the 
prior  charge  vested  in  IS.  &  T. 
Bowie  V.  SaunderSj  242 

2.  A  mortgagee,  having  a  num- 
ber of  mortgages  over  diiferent  pro- 
perties, all  created  by  the  same 
mortgagor,  is  entitled,  as  against  a 
puisne  mortgagee  of  one  of  these 
properties,  to  consolidate  all  his 
mortgages.  And  this  right  is  not 
affected  by  the  circumstance  that 
such  puisne  mortgagee  is  really  prior 
in  point  of  date,  and  merely  post- 
poned by  the  operation  of  the 
Registry  Act :  nor  by  the  circum- 
stance that  the  mortgage,  in  respect 
whereof  the  right  to  consolidate  is 
claimed,  is  equitable  merely,  and 
that  the  puisne  mortgagee  had  no 
notice  thereof.  Neve  v.  Fennell, 
Hunt  V.  Nevey  170 

3.  A  second  mortgagee  buying 
under  a  power  of  sale  in  the  first 


mortgage  is  not  subject  to  redemp- 
tion by  the  mortgagor. 

The  circumstance  that  the  second 
mortgage  is  in  the  shape  of  a  trust 
for  sale  does  not  alter  tlie  case. 
Kirhvood  v.  Tlionipson^  392 

4.  A  sole  trustee  of  shares  exe- 
cuted a  transfer  and  delivered  it 
with  the  certificate  of  the  shares  to 
a  mortgagee  who  had  no  notice  of 
the  trust.  The  mortgagee  did  not 
register  his  transfer  until  after 
notice  of  the  trust.  Held^  that  the 
transfer  could  not  be  impeached. 
The  certificate  showed  that  the 
shares  had  formerly  stood  in  the 
names  of  two  persons.  Held^  that 
this  was  not  enough  to  put  the 
mortgagee  on  inquiry  or  fix  him  with 
notice.    DodiU  v.  Hilhy  424 

5.  Mortgage  of  two  funds  to  A., 
with  a  covenant  by  a  surety.  Se- 
cond mortgage  of  one  of  the  funds 
to  B.  B.'s  fund  having  been  ex- 
hausted in  part  payment  of  A.'8 
debt,  and  A.'s  mortgage  having  been 
transferred  to  the  surety  on  pay- 
ment by  him  of  the  balance.  Held^ 
that  B.  had  a  right  to  marshal  the 
securities  as  against  the  surety. 

Heldy  also,  that  the  surety  could 
not  tack,  as  against  B.  the  costs  of 
a  defence  to  an  action  on  his  cove« 
nant  from  which  B.  derived  no  be- 
nefit, but  that  he  might  charge  as 
against  B.  all  costs  incurred  for  the 
common  benefit  of  the  persons  in- 
terested  in  the  estate  after  the  first 
mortgage.  SemhUy  also,  that  as 
against  the  original  mortgagor  the 
surety  might  have  tack^  to  his 
security  all  costs  not  improperly  in- 
curred  as  surety.    South  v.  Bhxam^ 
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MULTIFARIOUSNESa 

See  Appropriation  op  Payments,  2. 
Pleading,  6. 

NAME  AND  ARMS. 
See  Will,  7. 
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NE  EXEAT  REGNO. 

See  Pleading,  2. 
Practice,  17. 

NEGATIVE  CLAUSE. 
See  Specific  Performance,  2. 

NEGLIGENCE. 

/SUBMORTGAGOR  AND  MORTGAGEE,  1. 
NOTICE. 

See  Bankrupt,  1. 
Covenant. 

Marginal  Letter  of  Credit. 
Mortgagor  and  Mortgagee,  4. 

NUISANCE. 

Injunction  granted  to  restrain  the 
storing  and  dj^ing  of  damp  jute  on 
premises  adjoining  the  plaintiflTs, 
evidence  being  given  of  the  danger 
of  combustion.    Hepburn  v.  Lor£in^ 

345 

ORDER  AND  DISPOSITION. 
See  Bankrupt,  1. 

PARISH. 

Where  a  body  of  persons  are  by 
statute  constituted  trustees  for  cer- 
tain public  purposes,  and  powers  are 
conferred  on  them  to  levy  rates  upon 
the  district  to  a  certain  limited 
amount,  they  are  authorised  (if  not 
expressly  prohibited)  to  apply  the 
rates  of  any  one  year  in  the  payment 
of  debts  properly  incurred  m  a  pre- 
vious year  in  the  execution  of  their 
trust.  Secusy  if  their  power  of  rating 
be  unlimited  in  amount. 

Where  in  such  a  case,  one  of  the 
purposes  of  the  trust  is  such  that  it 
can  only  be  properly  carried  out  by 
raising  a  sum  of  money  larger  than 
the  current  rates  can  supply,  the 
trustees  are  justified  in  raismg  this 
sum  by  way  of  loan,  and  paying  the 
same  with  interest  out  of  £ture 
rates.    Attomey-Oeneral  v.  Churchy 
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PARTITION. 
See  Practice,  5,  21. 

PATENT. 

1.  The  Defendant  in  a  suit  to  re- 
strain the  inMngement  of  a  patent 
has  no  right  to  have  the  iBSues  of 
fact  refenid  to  a  jury  ex  debito  jus- 
titiae ;  and  where  the  issues  raised 
have  been  already  determined,  such 
reference  will  in  general  be  refused. 
But  if  it  appear  that  there  is  a  really 
doubtful  question  at  issue,  the  Court 
will  not  decide  it  for  itself,  if  either 
party  desire  a  jury.  Davenport  v. 
Ooldherg,  282 

2.  An  exclusive  licensee  of  a  pa- 
tent has  a  right  to  use  the  name  of 
the  Patentee  to  restrain  any  infringe- 
ment of  the  patent,  and  an  interlo- 
cutory injunction  for  that  purpose 
will,  in  a  proper  case,  be  grautea. 

It  is  no  simlcient  answer  to  a  mo- 
tion for  an  interlocutory  injunction 
in  such  a  case,  that  the  defendant 
has  volunteered  to  keep  an  account 
Benard  v.  Levinstein^  628 

PAYMENTS,  APPROPRIA- 
TION  OF. 

See  Approprution  of  Payments.* 

PLEA. 

See  Pleading,  4,  5,  7,  9. 

PLEADING. 

1.  A  bill  by  wife  suing  by  next 
friend  in  respect  of  her  separate 
estate  is  not  demurrable  on  the 
ground  that  the  husband,  having  no 
adverse  interest,  is  made  a  co-Plain- 
tiff instead  of  a  Defendant.  Beard- 
more  v.  Oregary^  491 

2.  A  Bill  containing  a  prayer  for 
a  writ  of  ne  exeat  regno  must  state 
the  debt  upon  which  the  claim  is 
founded  as  clearly  and  definitely  as 
possible,  and  if  tne  statement  be  in 
any  degree  vague  the  writ  will  not 
be  sustained.     Anderson  y.  Stamp, 
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8.  Althongh  a  signed  document, 
not  containing  the  terms  of  an 
agreement  therein  referred  to,  but 
referring  to  another  written  (but 
unsigneid)  document  which  does  con- 
tain these  terms,  may  be  connected 
with  the  latter  document  by  parol 
evidence  so  as  to  take  the  case  out 
of  the  Statute  of  Frauds,  the  answer 
of  the  Defendant,  wherein  the  statute 
is  pleaded  and  insisted  on,  cannot 
be  made  use  of  for  this  purpose. 

And  a  reference  to  "  the  agreement 
which  your  client  alleges  he  has 
entered  into,"  in  a  signed  document, 
is  not  sufficient  acknowledgment  of 
the  existence  of  an  agreement  at  all, 
to  take  the  case  out  of  the  statute. 

Semble. — ^An  answer  admitting  the 
verbal  agreement  alleged  in  the  bill, 
but  insisting  on  the  statute,  must 
read  as  if  it  were  an  answer  denying 
the  agreement  in  toto.  Jackson  v. 
Oglander,  465 

4.  The  secretary  and  manager  of 
a  Mutual  Insurance  Company  is 
properly  made  a  Defendant  to  a  bill 
to  enforce  a  claim  against  the  Com- 
pany where  the  rules  provide  that 
claims  are  to  be  paid  by  means  of 
cheques  countersigned  by  him,  and 
that  the  money  to  pay  the  claims  is 
to  be  raised  by  bills  to  be  drawn  by 
Mm  on  the  members  of  the  Associa- 
tion, notwithstanding  that  he  is  not 
a  member  of  the  Association,  and 
not  personally  liable  to  pay  any  part 
of  the  claim.    Pepper  v.  dreen,  478 

5.  A  bill  can  be  sustained  against 
the  secretary  and  manager  of  a 
Mutual  Insurance  Company  under 
circumstances  similar  to  those  de- 
scribed in  Pepper  v.  Oreen  (mpra\ 
notwithstanding  his  bankruptcy : 
and  his  assignees  are  not  (as  such) 
necessary  parties  to  the  suit.  Pepper 
V.  Hemeli^  Woods  v.  ffemelly  Beed  v. 
HemelU  486 

6.  Where  a  trust-estatehas  become 
distributable  in  shares,  and  the  per- 
son entitled  to  one  distributive  share 
has  died,  a  Bill  by  the  persons  bene- 


ficially interested  in  his  share  seek- 
ing to  rectify  an  alleged  breach  of 
trust  affecting  the  whole  trust-estate, 
will  be  multifarious  if  it  pray  for 
administration  of  the  deceased's 
share,  even  though  such  prayer  be 
expressly  limited  to  the  purposes  ot 
the  Bill. 

SemblBy — The  executor  of  the  de- 
ceased could  not  defend  himself 
against  such  a  Bill  on  the  ground 
that  there  would  be  no  residue  of  the 
share,  and  that,  therefore,  the  Plain- 
tiff  had  no  interest.  Bent  v.  Tardley^ 

602 

7.  A  plea  of  non  administravit  is 
not  a  sufficient  answer  to  Bill  charg- 
ing that  the  Defendant,  as  executor, 
has  possessed  himself  of  a  part  of 
the  estate.    Hinde  v.  Skelton^     690 

8.  Where  the  rules  of  a  Marine 
Insurance  Club  provided  that  the 
cx)mmittee  might  sue  and  be  sued  on 
behalf  of  all  the  members,  and  that 
claims  were  to  be  drawn  for  by  the 
secretary  at  the  order  of  the  com- 
mittee, and  a  Bill  was  filed  by  a 
member  whose  claim  was  disputed, 
against  the  committee  and  the  secre- 
tary, praying  that  the  committee 
might  order  the  secretary  to  draw 
upon  the  members  for  the  amount 
of  his  claim,  and  that  the  secretary 
should  thereupon  draw  accordingly : 
—Held,  1st,  that  the  Plaintiff  was 
entitled  to  sue  in  equitjr ;  2ndly, 
that  the  committee  sufficiently  re- 
presented all  the  members  for  the 
purposes  of  the  suit ;  drdly,  that  the 
secretary  was  properly  joined  as  a 
party  in  respect  of  the  personal  relief 
prayed  against  him.  Harvey  v. 
Becktvithy  429 

9.  A  fhnd  belonging  to  foreigners 
out  of  the  jurisdiction  was  by  arrange- 
ment among  them  sent  by  A.,  one 
of  their  number,  to  English  agents 
for  distribution  among  the  persons 
entitled.  A.  having  endeavoured  to 
get  back  the  fund  and  misapply  it, 
one  of  the  foreigners  interested  filed 
a  Bill  to  restrain  the  misapplication. 
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and  for  the  administration  of  the 
fund.  A  plea  to  the  jurisdiction  by 
the  English  agents  disallowed — al- 
though the  fund  was  not  so  invested 
as  to  enable  the  Court  to  order  ser- 
vice on  the  defendants  abroad.  Cen- 
tral Railroad  and  Banking  Company 
of  Oeorgia  v.  Mitchell^  452 

See  Practice,  1. 

Specific  Performance,  1. 

POLICY. 

See  Insurance. 

PORTION. 

See  Ademption. 
Settlement. 
Will,  9. 

POWER. 

1.  Devise  to  A.  for  life  or  until 
insolvencv,  and  from  and  imme- 
diately after  his  death  or  insolvency 
to  his  children  as  he  should  by  deed 
or  will  appoint,  and  in  default  to 
the  children  equally.  Held^  that  an 
appointment  by  A.  after  his  insol- 
vency was  valid.  Observations  on 
Haswell  v.  Haswell,  2  D.,  F.  &  J. 
456.     Wkkham  v.  Wing^  436 

2.  Under  a  power  to  appoint  to 
children  an  appointment  was  made 
by  deed-poll  to  trustees  upon  the 
trusts  of  a  contemporaneous  settle- 
ment on  the  marriage  of  one  of  the 
daughters.  This  settlement,  to 
which  the  daughter  was  a  party, 
declared  trusts  for  the  daughter  for 
life,  with  limitations  over  to  her 
husband  and  childi-en.  Ileld,  tliat 
the  appointment  was  good,  being 
equivalent  to  an  appointment  to 
the  daughter  and  a  settlement  by 
her. 

Another  appointment  was  made 
in  favour  of  another  daughter  al- 
ready married,  and  in  this  case  the 
deed  of  appointment  itself  declared 
trusts  in  favour  of  the  daughter, 
her  husband,  and  children.  Held^ 
that  this    appointment  was    bad ; 


but  on  the  evidence  of  intention  the 
appointment  was  rectified. 

Consideration  of  the  evidencse  of 
intention  necessary  to  enable  the 
Court  to  rectify  an  appointment  by 
joint  appointors.  Daniel  y.  Ark^ 
tmghty  Courthope  v.  Daniel^  Daniel 
V.  Courthope^  95 

See  Settled  Estates  Act. 
Will,  9. 

POWER  IN  GROSS. 
See  PowEB. 

POWER— WILL  UNDER. 
See  Will,  10. 

PRACTICE. 

1.  The  reports  of  an  accountant 
employed  by  Defendant's  solicitor 
to  investigate  books,  are  privileged 
from  production  ;  so  also  are  drafts 
of  pleadings  and  observations  made 
upon  briefs,  though  the  briefs 
themselves  are  not  privileged  when 
they  consist  of  matter  publici  juris. 
Walsham  v.  Stainton,  1 

2.  Where  lands  have  been  taken 
compulsorily,  and  the  purchase- 
money  paid  into  Court  under  the 
Lands  Clauses  Act,  and  before  pay- 
ment out  of  Court  it  becomes  neces- 
sary to  file  a  Bill  for  the  admini- 
stration of  the  landowner's  estate, 
of  which  the  fund  forms  a  part, 
such  suit  not  being  occasionea  by 
adverse  claims,  the  Company  must 
pay  the  costs  of  all  the  Defendants 
who  had  been  served  with  the  peti- 
tion  for  transfer  of  the  fund  to  the 
credit  of  the  cause.  But  senihUj 
that  it  was  not  necessary  to  serve 
any  of  them,  the  object  of  the  pe- 
tition not  being  to  obtain  the  pay- 
ment of  any  money  out  of  Courts 
Eden  v.  Thompson^  6 

3.  In  order  to  defeat  a  motion  to 
dismiss  for  want  of  prosecution,  on 
the  ground  that  tlie  Defendant  baa 
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not  produced  documents  which  the 
Plaintiff  requires  to  inspect  before 
amendment,  an  application  for  the 
production  of  these  documents  must 
have  been  made  immediately  upon 
the  filing  of  the  answer  which  ad- 
mits them.    Franco  v.  Meyer^      42 

4.  Where  a  legatee  of  a  share  of 
residue  less  than  £20  has  died,  and 
has  no  legal  personal  representative, 
the  Court  will  distribute  such  sum 
amongst  the  next  of  kin  of  such  re- 
siduary legatee  without  requiring 
administration  to  be  taken  out. 
Hinings  v.  HiningSy  32 

5.  Circumstances  under  which  a 
sale  will  be  ordered  instead  of  a 
partition  of  real  estate.  Form  of 
order  when  one  of  the  defendants 
is  an  infant,  and  another  is  out  of 
the  jurisdiction.  Hubbard  v.  Bub- 
bardy  88 

6.  When  an  interim  order  has 
been  obtained,  and  simultaneous  ap- 
plications are  made  on  the  part  of 
the  Plaintiffs  for  an  injunction  in 
terms  of  the  order,  and  on  the  part 
of  the  Defendant  to  discharge  the 
order,  the  Plaintiffs  have  the  right 
to  begin.    Eraser  v.  Whalley^       10 

7.  Where  one  of  three  residuary 
legatees,  co-Plaiutiffs  in  an  admini- 
stration suit,  died  before  decree, — 
Heldy  that  the  suit  was  not  abated, 
and  revivor  order  not  necessary. 

On  a  motion  to  dismiss  for  want 
of  prosecution  under  the  above  cir- 
cumstances, — Held^  that  the  proper 
order  was  not  that  Plaintiffs  should 
revive  or  the  Bill  be  dismissed,  but 
that  Plaintiffs  should  proceed  or  the 
Bill  be  dismissed  with  costs.  Smith 
V.  Horsfally  24  Bea.,  not  followed. 
Hmde  v.  Morton,  368 

8.  Where  there  are  two  suits  for 
administration  of  the  same  estate, 
and  a  decree  has  been  taken  in  one 
only,  but  the  relief  which  can  be 
obtained  in  that  one  is  not  so  com- 

Srehensive  as  •  that  which   can  be 
ad  in  the  other,  the  second  suit 
will  not  be  stayed,  but  both  suits 


will  be  consolidated  on  such  terms 
as  the  Court  shall  think  just.  Hos^ 
kins  V.  Campbell^  Oibbon  v.  Camp- 
bell, 43 

9.  When  the  Plaintiff  in  a  credi- 
tors' suit  sells  his  debt  after  decree, 
the  purchaser  has  no  right  to  an 
order  of  course  to  change  soli- 
citors. 

The  proper  course  in  such  a  case 
is  for  the  purchaser  to  bring  all  the 
facts  before  the  Court  on  a  motion 
to  obtain  the  conduct  of  the  cause. 

Sembky — The  Court  would  not 
entertain  such  a  motion  where  the 
Plaintiff's  debt  was  insignificant,  if 
it  was  opposed  by  the  principal 
creditors.     Topping  v.  Searson,  205 

10.  Where  in  an  interpleader 
suit  there  are  several  Plaintiffs  re- 
siding in  different  parts  of  the 
country,  and  there  is  evidence  that 
they  all  conducted  their  business 
through  the  same  agent  in  Lon- 
don and  solicitor,  the  Court  will 
allow  the  Bill  to  be  filed  upon  an 
afiidavit  of  no  collusion  by  such 
agent  and  solicitor  only,  but  will 
not  thereupon  grant  the  ordinary 
injunction  till  the  hearing,  but 
merely  an  interim  order  for  a  rea- 
sonable time,  upon  an  understand- 
ing that  the  Plaintiffs  will  them- 
selves in  the  meantime  make  the 
requisite  affidavit.  Nelson  v.  Bar- 
ter,  834 

1 1 .  Bill  filed  for  account,  receiver, 
and  injunction  against  executor  de 
son  tort.  Administration  taken  out 
by  another  person  after  bill  filed. 
Held,  on  demurrer,  that  tlie  admi- 
nistrator might  be  properly  made 
party  by  amendment.  Beardmore 
V.  Gregory,  491 

12.  When  a  party  to  a  Bill  has 
disclaimed  and  died,  the  Plaintiff 
has  no  right  to  revive  the  suit 
against  his  personal  representatives, 
although  there  was  at  the  time  of 
his  death  a  disputed  question  of 
costs.    Ridgway  v.  Kynnersley,  566 

13.  A  judgment  creditor,  whose 
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debt  has  been  assigned  before  Bill 
filed,  is  not  entitled  to  his  costs 
against  a  mortgagee  incurred  prior 
to  the  time  at  which  he  gave  notice 
to  the  Plaintiff  of  his  want  of  inte- 
rest, but  he  is  entitled  to  his  costs 
incurred  subsequently  to  that  time, 
the  Plaintiff  not  having  then  offered 
to  dismiss  him  without  costs.  How- 
kins  Y.  Bennety  567 

14.  A  Defendant  who  at  the  time 
of  the  filing  of  the  Bill  was  engaged 
in  litigation  for  the  purpose  of  get- 
ting rid  of  a  house,  the  subject- 
matter  of  the  suit,  and  upon  the 
success  of  such  litigation  disclaimed 
all  interest,  is  not  entitled  to  his 
costs.    Fogg  v.  James,  568,  n. 

15.  A  deposition  taken  ex  parte 
before  an  examiner  under  the  rule 
of  the  General  Order  on  Evidence 
(6th  Feb.,  1861)  cannot  properly  be 
nsed  on  the  hearing  of  a  motion  for 
decree ;  but  where  such  a  deposition 
has  been  filed  in  a  cause  coming  on 
by  way  of  motion  for  decree,  the 
proper  order  (at  least  in  the  absence 
of  surprise  or  other  impropriety)  is 
not  to  take  the  deposition  off  the 
file,  but  to  direct  the  party  filing  it 
to  produce  the  witness  for  cross- 
examination  if  required.  Smith  v. 
Baker,  498 

16.  When  the  common  order  for 
taxation  has  been  obtained,  not 
made  in  a  suit  or  matter,  but  under 
the  Solicitors'  Act,  all  special  appli- 
cations connected  therewith  must 
be  made  to  the  Master  of  ths  RollSy 
even  though  the  Chancery  proceed- 
ings in  respect  of  which  the  order 
has  been  made  may  have  been  de- 
pending in  some  other  branch  of 
the  Court,  and  orders  may  have 
been  made  therein.  Re  Bell,  a  Soli- 
citor, 501 

17.  A  Defendant,  who  has  been 
arrested  on  a  writ  of  ne  exeat  regno, 
but  is  not  reauired  to  answer  thp 
Bill,  can  put  himself  in  the  same 
position  by  filing  a  voluntary  an- 
swer as  if  he  had  been  interrogated 


and  had  duly  answered.    Anderwn 
v.  Stamp,  576 

18.  The  practice  of  requiring 
witnesses  to  attend  upon  snopoena 
for  cross-examination,  established 
under  the  40th  sect,  of  the  Chan- 
cety  Amendment  Act  (15  &  16  Vict. 
c.  86),  is  not  abrogated  by  the  19th 
Order  of  February,  1861,  which  pro- 
vides a  different  course  in  certain 
cases  ;  and  it  is  still  within  the 
power  of  any  party  to  resort  to  the 
old  practice,  even  in  cases  where  the 
right  to  cross-examine  under  the 
late  Orders  has  been  lost  by  lapse  of 
time.  Singer  Sewmg-Machme  Jfanu- 
faciuHng  Company  v.  Wilson,      584 

19.  The  practice  of  raising  qne»- 
tions  as  to  the  production  of  docu- 
ments on  a  summons  to  consider 
the  sufficiency  of  the  affidavit,  is  too 
firmly  established  to  be  disturbed, 
though,  semble,  not  to  be  com- 
mended. 

Counsel's  indorsement  of  an  order 
of  Court  is  publici  juris,  and  must 
be  produced  ;  but  all  notes  made  by 
Counsel  and  all  instructions  given 
to  him,  whether  by  indorsement  on 
his  brief  or  by  notes  or  observations 
within,  are  privileged,  and  may  be 
sealed  up. 

Notes  made  by  a  shorthand  writer 
employed  by  one  of  the  parties 
ordered  to  be  produced  as  &r  as 
they  merely  describe  what  took  place 
in  open  CJourt,  but  with  liberty  to 
seal  up  all  notes  or  observations 
thereon,  and  all  such  parte  thereof 
(if  any)  as  did  not  relate  to  the  pro- 
ceedings in  Court.  Nicholl  v.  Jones^ 

588 

20.  Depositions  taken  in  a  foreign 
country  may  be  filed  in  this  Court, 
if  taken  before  persons  duly  antho- 
rised  by  the  law  of  the  country  to 
administer  oaths  and  take  similar 
depositions  in  the  Courts  there. 

In  the  case  of  a  deposition  taken 
in  the  United  States  of  Ameriica,  a 
certificate  by  the  Clerk  of  the  Sa* 
preme  Court,  sealed  with  the  seal  of 
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the  Court,  is  suflBcient  evidence  that 
such  a  deposition  has  been  taken 
before  a  proper  officer.  Levitt  v. 
Levitty  626 

21.  After  a  decree  for  partition 
had  been  made,  an  order  was  made 
upon  the  petition  of  one  of  the 
parties  interested,  concurred  in  by 
such  of  the  others  as  were  sui  juris, 
and,  so  far  as  might  be,  by  the 
married  woman  concerned,  that  part 
of  the  property,  which  consistea  of 
houses  in  London,  should  be  sold, 
instead  of  being  partitioned,  leaving 
the  decree  to  stand  as  to  the  rest  of 
the  property.    Donaldson  v.  Fairfax^ 

40,  n. 
See  Company,  1,  2,  4. 

Light  and  Air. 

Patent,  1. 

Railway  Company. 

PRE-EMPTION. 

See  Condition. 

PRINCIPAL  AND  SURETY. 
See  MoRTOAGOB  and  Mortgagee,  5. 

PRIORITY. 

See  Mortgagor  and  Mortgagee, 
1,  2,  4. 
Middlesex  Registry  Act. 

RAILWAY  COMPANY. 

The  Directors  of  a  Railway  Com- 
pany are  not  justified  in  acting  on 
an  old  resolution  authorising  the 
issue  of  shares,  after  the  particular 
purpose  for  which  the  authority  was 
given  has  ceased  to  be  available. 

Nor,  in  issuing  shares,  supposing 
them  to  have  the  power,  for  the  ex- 
press purpose  of  creating  votes  to 
mfiuence  a  coming  generS  meeting. 

And  an  Injunction  will  be  issu^ 
to  restrain  the  issue  of  such  shares ; 
it  not  being  a  question  of  the 
internal  management  of  the  Com- 
pany, but  an  attempt  on  the  part  of 
the  Directors  to  prevent  such  ma- 
nagement  from  being  legitimately 
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carried  on.  Foss  v.  Harbottle  dis- 
tinguished. Eraser  v.  Whalhy — 
OartsuU  v.  Whalletjy  10 

See  Appropriation  of  Payments,  2. 

RATES  AND  TAXES. 
See  Parish. 

REAL  ESTATE. 
See  Will,  4. 

RECTIFICATION. 
See  Power,  2. 

RECTIFICATION    OF 
REGISTER. 

See  Company,  4,  5,  6. 

RESIDUE. 
See  Will,  2,  8. 

RESTRAINT  OF  MARRIAGE. 

Bequest  to  testator's  widow  during 
widowhood,  remainder  to  his  son- 
in-law  "during  the  term  of  his 
natural  life  or  marriage  again,"  with 
a  gift  over  "after  the  decease  or 
marriage  "  of  the  son-in-law. 

Heldy  on  the  construction,  that 
this  was  a  gift  for  life  or  until  mar- 
riage, and  not  a  gift  with  a  condi- 
tion of  defeasance  on  marriage. 

Whether  a  condition  defeating  a 
gift  to  a  man  on  his  second  mar- 
riage is  good  or  bad,  qu83re.  Evans 
V.  Rosser,  190 

REVERSION. 

See  Annuity. 

Husband  and  Wipe,  2. 

REVIVOIU 
See  PRAcmcB,  7,  12. 

RIGHT  TO  BEGIN. 

See  Practicb,  6. 

8  c 


760 


STATUTES. 
STATUTES. 


13  Eiiiz.  c.  5. 

See  Bankrupt,  2. 
29  Car,  2,  c.  3. 

See  Statute  of  Frauds. 

9  Annb,  0.  20. 
See  Middlesex  Registry  Act. 

11  Geo.  4  <fe  1  Will.  4,  c.  40. 

See  Will,  2. 
2  &  3  Vict.  o.  54. 

See  Infant. 
8  Vict.  o.  18. 

See  Lands  Clauses  Act. 

10  &  11  Vict.  c.  96. 
See  Trust  and  Trustee,  3. 

13  &  14  Vict.  c.  60. 
See  Trust  and  Trustee,  2. 

15  &  16  Vict.  c.  86,  s.  40. 
See  Practice,  18. 

16  &  17  Vict.  c.  51. 
See  Succession  Duty. 

19  <k  20  Vict.  o.  120. 
See  Settled  Estates  Act. 

20  A  21  Vict.  c.  57. 
See  Malins'  Act. 

21  &  22  Vict.  c.  27. 

See  Vendor  and  Purchaser,  1. 
23  &  24  Vict.  c.  127. 

See  Attorneys'  Act. 
25  &  26  Vict.  c.  63. 

See  Shipping. 
25  &  26  Vict.  c.  89. 

See  Company. 

SATISFACTION. 
See  Ademption. 

SECOND  MARRIAGE. 
See  Restraint  of  Marriage. 

SEPARATE  INCOME. 
See  Will,  10. 

SETTLED  ESTATES  ACT. 

Where  a  testator  who  has  devised 
estates  in  settlement  has  by  his  will 
given  to  the  tenant  for  life  leasing 
powers  which  are  expressly  to  be 
exercised  only  with  the  consent  of 
a  person  named  (devisee  for  life  of 
contiguoTis  property),  the  Court  will 


SETTLEMENT. 

not  exercise  the  powers  given  it  by 
the  Settled  Estates  Act^  so  as  to 
enable  the  tenant  for  life  to  dispense 
with  such  consent,  even  though  it 
appear  that  the  person  whose  con- 
sent is  required  has  arbitrarily — bat 
not  maliciously — refused. 
When  a  tenant  for  life  without 

EQwer  to  dedicate  roads  to  the  pub- 
c  applies  to  the  Court  for  that 
purpose,  the  Court  will  direct  such 
roaos  to  be  made  only  where  they 
are  either  beneficial  to  the  property 
in  its  actuallv  existing  state,  or  re- 
quired for  the  purposes  of  houses 
then  about  to  be  Duilt  on  leases 
then  immediately  contemplated,  and 
will  not  sanction  the  laying  out  of 
roads  prospectivelv  upon  the  chance 
that  they  may  be  beneficial  at  some 
future  time  to  the  property  in  its 
then  state  ;  and  the  Court  will  not 
in  any  cfi^e  sell  any  portion  of  the 
property  for  the  purpose  of  making 
such  roads.  In  Re  HurUe  Settled 
Estates,  196 

SETTLEMENT. 

By  a  marriage  settlement  a  join- 
ture and  portions  were  charged  after 
the  husband's  life  interest  by  virtue 
of  powers  vested  in  the  husband. 
By  a  secret  settlement,  also  executed 
before  the  marriage  between  the  in- 
tended husband  and  the  mother  of 
the  intended  vrife,  the  husband  pur- 
ported to  charge  an  additional  join- 
ture and  additional  portions  to  be 
paid  and  secured  in  the  same  way 
as  the  original  jointure  and  portions 
on  certain  estates  (not  described  as 
life  estates)  to  which  he  would  be- 
come entitled  on  his  father's  death, 
and  also  covenanted  to  charge  the 
same  on  any  other  estates  of  free- 
hold or  inheritance  to  which  he 
might  become  entitled.  The  estates 
mentioned  in  the  secret  settlement 
were,  in  fact^  only  life  estates.  HeU 
that  the  jointure  and  portions  could 
not  be  raised  thereout.  Ford  v. 
Tt/fite  (1).    Brabazon's  CUmny     319 
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SETTLEMENT,  EQUITY  TO. 
See  Trust  and  Trustee,  3. 

SHIPPING. 

The  owners  of  the  ship  found  to 
blame  in  a  collision,  are  liable  in 
this  Court  to  pay  interest  on  the 
sum  found  due  from  them  as  da- 
mages :  and  if  such  sum  be  equal 
to  or  exceed  the  limit  of  liability 
established  by  the  Merchant  Ship- 
ping Act  Amendment  Act,  1862 
(8.  54),  then  such  interest  must  be 
paid  upon  that  limit. 

The  time  from  which  interest  is 
to  be  reckoned  will  be  governed  by 
the  rules  which  prevail  in  the  Court 
of  Admiralty.     Straker  v.  Eartlatid, 

570 

SHORTHAND  NOTES. 
See  Practice,  19. 

SOLICITOR  AND  CLIENT. 

See  Attorneys'  Act. 
Practice,  9,  16. 

SOLVENCY,  ASSIGNMENT  OF. 
See  Bankrupt,  2. 

SPECIFIC  PERFORMANCE. 

1.  Specific  performance  of  an 
agreement  to  take  a  lease  of  lands 
for  the  purpose  of  a  tannery  will  not 
be  enforced  when  the  proposed  lease 
contained  the  usual  covenant  against 
carrying  on  noxious  trades,  although 
the  Defendants  had  represented  that 
they  were  about  to  conduct  their 
business  in  a  way  which  could  not 
be  open  to  objection  on  that  score. 
Where  it  appears  from  the  Bill  that 
the  Plaintiff  is  unable,  from  causes 
which  he  cannot  control,  to  make  a 
good  title,  a  demurrer  will  be  allowed, 
and  the  Plaintiff  will  not  be  per- 
mitted to  bring  the  cause  to  a  hear- 
ing on  the  chance  that  he  may  by 
that  time,  or  before  certificate,  be 
enabled  to  sue  the  Defendant.  Reeves 


V.  The  Grreentvich  Tanning  Company 
{Limited),  54 

2.  Where  the  principal  portion  of 
an  agreement  is  mcapable  of  specific 
enforcement  by  the  Court,  and  it 
appears  that  the  entire  agreement 
has  been  broken,  no  relief  will  be 
granted  in  respect  of  a  negative 
clause  therein  contained,  which  ifi 
merely  incidental  to  the  general  re- 
lief sought,  although  such  clause 
might  have  been  enforced  had  it 
stood  alone,  or  had  the  agreement 
been  in  other  respects  still  subsisting 
and  undisputed.  Brett  v.  The  East 
India  and  London  Shijf^ng  Company 
{Limited),  404 

See  Award,  1,  2. 

Company,  7. 

Lessor  and  Lessee,  1,  2. 

Vendor  and  Purchaser,  1. 

STAKEHOLDER,  RIGHT  OF. 
See  Debtor  and  Creditob. 

SUCCESSION  DUTY. 

A.,  having  a  general  power  of  ap- 
pointment subject  to  a  life  interest 
in  his  sister  B.,  appoints  by  will  to 
C.  for  life  with  remainder  to  such 
persons  as  B.  shall  appoint.  A.  dies, 
and  then  B.  dies  in  C.'s  life-time, 
I  having  appointed  to  strangers.  Then 
C.  dies  : — Held,  that  B.'s  appointees 
were  liable  to  £10  per  cent,  legacy 
duty,  but  that  the  fund  was  not 
liable  to  succession  duty  in  respect 
of  the  succession  of  B.  Be  Chap- 
man's  Trusts^  447 

SUMMONS  TO  CHAMBERS. 
See  Practice,  19. 

SURVIVORSHIP. 
See  Will,  1,  8,  4. 

TAXATION  OF  COSTS. 

j  See  Practice,  16. 

I  TITLE. 

See  Specific  .Performance,  1. 
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TITLE  DEEDS. 


TITLE  DEEDS. 

See  MORTGAGOB  AND  MORTGAGBE,  1. 

TRUST. 
See  Will,  8. 

TRUST  AND  TRUSTEE. 

1.  The  rules  as  to  following  trust 
funds  in  the  hands  of  a  defaulting 
trustee  apply  against  the  assignees 
of  the  defaulting  trustee  as  fully  as 
against  the  trustee  himself,  and  the 
circumstance  that  the  trust  fund  was 
acquired  on  the  eve  of  the  bank- 
ruptcy, and  when  the  bankrupt  was 
about  to  abscond  with  that  and  his 
other  monies : — Heldj  not  to  raise 
any  equity  in  favour  of  the  assignees 
or  general  creditors  as  against  the 
owners  of  the  trust  fund.  Frith  v. 
Cartland,  417 

2.  The  Court  has  jurisdiction  to 
make  a  vesting  order  of  the  legal 
estate  in  mortgaged  lands  where  a 
transfer  of  the  mortgage  debt  has 
been  ordered  by  tlie  Court,  and  it  is 
doubtful  whether  the  trustees  of  the 
debt  have  power  to  convey  the  legal 
estate.  he  Uwjlics's  Settlement 
Trusts,  C95 

3.  A  trustee  is  always  justified  in 
refusing  to  pay  over  the  wife's  fund 
to  the  husband,  even  at  her  request, 
and  insisting  on  aftbrding  her  an 
opportunity  of  asserting  her  equity 
to  a  settlement.  And  where  a  trustee 
has  paid  into  Court  a  fund  to  which 
a  married  woman  is  absolutely  en- 
titled, he  is  entitled  as  of  course  to 
liis  costs  between  solicitor  and  client, 
unless  his  conduct  has  been  simply 
capricious  or  vexatious.    Re  Swan, 

34 

TRUST,  BREACH  OF. 
See  Pleading,  6. 

JUSTICE  RELIEF  ACT. 
See  Trust  amd  Trustee,  3. 


VOLUNTARY  SETTLEMENT. 

TRUSTEE  ACT,  1850. 
See  Trust  and  Trustee,  2. 

ULTRA  VIRES. 

See  Insurance. 
Parish. 

VENDOR  AND  PURCHASER. 

Where  a  letter  written  bj  the  in- 
tendiuji:  purchaser,  containing  all  the 
essential  conditions  of  a  contract  for 
sale  is  replied  to  by  a  letter  of  the 
vendor's  agent,  which  says  that  the 
writer  has  been  "  instructed  to  pro- 
ceed with  the  sale,"  and  refers  to  a 
"  draft  contract  then  being  prepared 
and  which  will  be  forwarded,"  the 
two  letters  form  a  complete  concluded 
agreement  within  the  Statute  of 
Frauds. 

The  Court  will  not,  nnder  the 
terms  of  Sir  Hugh  Caims's  Act, 
award  any  damages  to  the  plaintiff 
in  addition  to  specific  performance, 
where  it  does  not  appear  that  he  has 
suffered  any  special  injury  from  the 
delay  which  has  occurred  in  the  com- 
pletion of  the  contract.  Chitinoch 
V.  The  Marchioness  of  Ely^  220 

VESTING. 
See  WiiJ.,  1,  3,  4,  5,  6. 

VESTING  ORDER. 
See  Trust  and  Trustee,  2. 

VOLUNTARY  SETTLEMENT. 

A  settlor  holding  an  agreement 
for  a  lease  subject  to  rents  and  cove- 
nants, by  a  voluntary  deed  assigned 
all  his  interest  to  trustees  to  hold 
upon  the  trusts  thereby  declared,  and 
shortly  afterwards  took  a  lease  under 
the  agreement  to  himself.  The  legal 
estate  was  never  assigned  to  the 
trustees.  It  did  not  appear  whether 
at  the  date  of  the  settlement  the 
settlor  was  entitled  to  call  for  an 
immediate  lease.  Held^  that  the 
settlement  was  complete,  and  ought 


WILL. 

to  be  carried  into  execution.  Obser- 
vations on  Bridye  t.  Bridge.  Oilhert 
V.  Over  ton  f  110 

WILL. 

1.  The  rule  that  the  Court  will 
lean  to  a  construction  which  gives 
portions  to  all  of  a  class  of  children 
who  may  live  to  require  them,  is  not 
confined  to  settlements,  but  extends 
also  to  wills.  The  rule  will  be  ap- 
plied so  as  to  modify  express  words 
of  gift,  though  the  instrument  con- 
tains no  necessary  implication  to 
that  effect. 

Gift  of  residue  upon  trust  for  tes- 
tatrix's adopted  daughter  A.  for  life, 
then  upon  trust  to  pay  to  all  the 
children  of  A.  living  at  her  decease 
equally,  at  21  or  marriage,  unless 
such  day  of  payment  should  happen 
in  the  lifetime  of  A.,  and  then  the 
payment  to  be  postponed  till  the 
death  of  A.,  but  to  be  a  vested  inte- 
rest in  each  of  the  children  at  21  or 
marriage. — Held,  that  a  son  who  at- 
tained 21  and  died  in  A.'s  lifetime, 
was  entitled  to  share.  Jackson  v. 
Dover,  209 

2.  Bequest  of  annuity  to  widow  to 
be  secured  by  executors — legacies  to 
three  children — ^reason  assigned  for 
omitting  three  other  children  already 
provided  for — appointment  of  two 
strangers  trustees  and  of  the  three 
remaining  children  executors.  Held, 
that  a  sufficient  intention  appeared 
to  satisfy  the  Statute,  and  that  the 
executor's  took  beneficially.  Harri- 
son V.  Harrison,  237 

3.  Gift  for  life-followed'  by  a  gift 
to  the  surviving  children  of  B.  and 
C.  "  or  their  heirs  and  assigns." — 
HeU,  that  Cripps  v.  WolcoU  (1  Mad. 
11)  did  not  apply,  and  that  the 
period  of  survivorship  was  the  death 
of  the  testator.  Held,  also,  that 
"heirs  and  assigns"  could  not  be 
read  next  of  kin,  and  that  all  who 
survived  the  testator  took  vested 
interests.    Re  Hopkins' Trmt,    411 

4.  The  rule  in  Cripps  v.  WoolcoU 
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(1  Mad.  11)  is  not  applicable  to  de- 
vises of  real  estate,  at  least  where  no 
prsonal  estate  whatever  is  included 
in  the  same  gift.  In  that  case  the 
principle  laid  down  in  Wilson  v. 
Bayly  (3  Bro.  P.  C.  195)  will  be  fol- 
lowed on  the  ground  that  the  estate 
is  to  be  vested  at  the  earliest  possible 
moment. 

Where  a  gift  is  made  by  a  will  to 
persons  described  by  their  surnames 
only,  extrinsic  evidence  is  admissible 
to  show  what  persons  having  such 
surnames  were  known  to  the  testator, 
and  in  what  respective  relations  they 
stood  to  him. 

Semble, — Where  the  number  of 
persons  entitled  to  any  such  sur- 
name, and  known  to  the  testator, 
exceeds  the  number  of  legatees  of 
that  name,  the  Court  will  not  look 
at  external  evidence  of  the  testator's 
intention,  but  will  determine  which 
of  the  persons  are  entitled  to  the  gift 
from  evidence  derived  from  the  state 
of  the  family,  and  the  rest  of  the 
will  itself. 

Semble  also, — Costs  of  determin- 
ing the  construction  of  a  doubtful 
devise  are  not  costs  of  litigation 
within  the  meaning  of  the  Lands 
Clauses  Consolidation  Act  (8  Vict, 
c.  18,  s.  80).    Ee  Oregson's  Trusts, 

504 

5.  The  4th  rule  laid  down  by  the 
Master  of  the  Rolls  in  Edwards  v. 
Edwards  (15  Beav.  357),  applies  to 
the  case  where  a  life  estate  is  given 
in  a  portion  only  of  the  income  of 
the  estate,  but  the  whole,  together 
with  the  accumulations  of  income,  is 
given  (subject  to  a  gift  over  on  death 
without  issue)  upon  the  determina- 
tion of  that  estate.  Bean  v.  Handley, 

635 

6.  A  testator  devised  Blackacre  to 
trustees  upon  trust  out  of  the  rents 
and  profits  to  pay  an  annuity  to  J. 
and  A.  his  wife  jointly,  and  a  similar 
annuity  to  the  survivor,  and  upon 
trust  to  accumulate  the  residue  for 
the  benefit  of  the  children  of  J^  and 
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divide  the  same  among  snch  children 
when  the  youngest  attained  30,  "  and 
if  any  of  such  children"  should  die 
under  30  leaving  issue,  such  issue 
were  to  take  their  parent's  share. — 
Heldy  that  all  the  children  who  sur- 
Tived  J.  took  vested  interests. 

When  J.  died  the  annuity  was  in 
arrear. — Hddy  that  there  was  no  such 
tenancy  by  entireties  as  would  entitle 
A.  to  the  arrears  as  survivor.  Knox 
T.  WelU,  674 

7.  Though  a  clause  in  a  will  re- 
Toking  a  Inquest  upon  a  condition 
will  be  perfectly  good  without  any 
gift  over,  although  the  condition  be 
subsequent,  yet  if  the  revocation  be 
by  way  of  acceleration  of  the  re- 
mainders, and  the  words  used  are 
not  apt  for  that  purpose,  or  if  in  any 
other  manner  the  defeazance  does 
not  "fit"  the  condition,  the  whole 
clause  will  be  ineffectual,  and  the 
gift  will  be  absolute.  Be  CaWs 
Trusts,  46 

8.  Gift  of  residue  to  executor  to 
enable  him  to  carry  into  effect  the 
purposes  of  the  will, — Heldy  on  de- 
murrer, that  the  executor  took  no 
beneficial  interest.   Barrs  v.  Fewkes, 

60 

9.  A  testator  having  a  power  to 
charge  portions  to  be  contingent  on 
certain  events,  by  a  will  purporting 
to  be  an  execution  of  the  power 
and  all  other  powers  him  enabling, 
charged  certain  portions.  Tlie  con- 
tingent events  aid  not  happen,  but 
the  testator  having  been  possessed 
of  a  reversion  in  the  estate  held 
that  the  charge  operated  by  way  of 
devise. 


The  principle  of  ChadtmcJt  v. 
DoUman  does  not  apply  to  a 
younger  son  succeeding  to  the  re- 
version of  the  settled  estates  not 
under  the  settlement  under  which 
portions  were  created,  but  by  de- 
scent. 

Where  an  estate  descends,  sub- 
ject to  possible  debts,  on  a  person 
entitled  to  share  in  a  portion  fnnd 
charged  upon  it,  there  is  a  presump- 
tion gainst  merger,  because  that 
would  give  priority  to  the  persons 
entitled  to  the  other  portions  and  to 
the  debts.  Observations  as  to  the 
langui^e  which  suffices  to  vest  por- 
tions indefeasibly  at  a  particular 
epoch.     Sing  v.  Leslie,  68 

10.  The  rule  that  general  lega- 
cies bear  interest  only  from  the  end 
of  a  year  from  the  death  of  the  tes- 
tator, applies  to  similar  legacies 
under  a  feme  covert's  will  made  in 
exercise  of  a  power  of  appointment. 
Arrears  of  income  of  separate  estate 
pass  by  a  general  gift  in  the  testa- 
trix's will  of  "the  residue  of  the 
said  trust  fund  comprised  in  my 
marriage  settlement."  Tatham  v. 
Drummond,  262 

See  Condition. 
Power, 
Bestraint  of  Mabriaqe. 


WINDING-UP  ORDER. 
See  Company,  2. 


YOUNGER  SON. 
See  Will,  9. 


THE   END. 
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